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In  r«  Intebstate  Cohhebce  Coxhibsion. 

(_U.  S.  CiraiU  Court,  2f.  D.  lU.,  Dec  7,  1893.  68  Fed.  Rep.  476.)- 

Intorttato  Commoroe  Act— Jurisdiction  of  Federal  Court*— Con ttitu- 
tlonal  Law. — So  much  ol  sectioo  12  of  the  loteretate  Oomnierce  Act.  as  aa- 
ttiarizes  or  requires  the  United  Staws  courta  to  use  tbeir  process  in  aid  of 
inquiries  before  the  Interstate  Commerce  Commisioo  is  unconstitutional 
and  void. 

Applcatton  by  the  Interatate  Commerce  Commission  for  an 
order  to  compel  the  production  of  certain  books  and  papers 
before  the  commission,  and  the  answering  of  certain  ques- 
tions. 

Thomas  E.  MOchriat,  U.  8.  Dial.  Atty.,  for  Interstate  Com- 
merce CommisHioQ. 

Prussing,  ffutcMns  <&  Goodrich,  for  Calumet  &  Blae  Island 
Bailwaj  Compauy. 

WSluims,  HoU  dc  Wheder,  for.BrimsoD,  !Keefe  &.  Stanley. 

Greshajc,  Circuit  Judge.— June  18,  1892,  the  Interstate 
Commerce  Commission  made  an  order  at  Washington,  requir- 
ing the  Calumet  &,  Blue  Island  Kailway  Company,  the  Joliet 
A  Blue  Island  Railway  Company,  the  Chicago 
&  Southeastern  Railway  Company,  the  Chicago  "* 
k  Kenosha  Railway  Company,  and  the  Milwaukee,  Bay 
Yiew  4  Chicago  Railway  Company,  and  certain  other  tou- 
way  companies,  to  appear  at  Chicago  on  July  13,  to  answer 
an  informal  complain^  made  bj  unknown  persons,  charging. 
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tliat  the  Illinois  Steel  Company  had  cacsed  the  four  first- 
uamed  companies  to  be  organized  for  the  parpose  of  operat- 
ing their  switches  and  side  tracks  at  or  near  Chicago,  and 
engaging  in  traffic  by  continuous  shipment  from  places 
without  the  state  of  Illinois  to  places  -vithin  that  state, 
in  connection  with  other  named  carriers,  and  had  caused 
the  last-named  company  to  be  'organized  for  the  purpose 
of  eng^ng  in  like  business  in  Wisconsin ;  that  the  steel 
company  owned  the  fire  companies,  and  for  six  months  had 
operated  them,  in  connection  with  other  named  railroad 
companies,  as  a  convenient  device  for  evading  the  provi- 
sions of  the  interstate  commerce  act,  and  obtaining  unjust 
preferences  and  illegal  rates  on  interstate  business.  The  five 
companies  were  particularly  required  to  answer  the  following 
questions  under  oath  : 

"  (1)  Does  any  traffic  contract,  agreement,  or  arrangement, 
in  writing  or  otherwise,  exist  between  the  companies  above 
alleged  to  be  under  the  control  and  operated  by  said  Illinois 
Steel  Company  and  any  of  the  other  companies  with  reference 
to  interstate  traffic  ?  If  so,  state  contract,  agreement ,  or  ar- 
rangement. 

"  (2)  Are  any  tariffs  of  rates  and  charges  for  the  transpor- 
tation of  interstate  property  in  effect  between  said  companies 
above  alleged  to  be  nnuer  the  control  of  and  operated  by  sud 
Illinois  Steel  Company  and  said  other  railroad  companies  t 
If  so,  what  are  they,  and  what  are  the  divisions  thereof  be- 
tween the  several  earners? 

"  (3)  Have  the  companies  sllep^d  to  be  ander  the  control  of 
.  and  operated  by  the  Illinois  Steel  Company  received  inter- 
state traffic  from  any  of  the  other  carriers  above  mentioned 
during  the  six  months  last  past,  or  have  they  delivered  any  of 
said  traffic  to  such  other  carriers  during  that  time  for  any  per- 
son, firm,  or  company  other  than  the  Illinois  Steel  Company  ? 
and,  if  so,  to  what  extent? 

The  commission  met  at  the  time  and  place  appointed,  and 
the  companies  alleged  to  be  owned  and  controlled  by  the  steel 
company,  except  the  Calumet  <&  Blue  Island,  appeared,  and  in 
writing,  under  oath,  answered  the  three  questions  in  the  neg- 
ative, and  denied  that  during  the  six  months  previous  to  the 
entry  of  the  order  for  the  investigation  they  had  engaged  in 
interstate  commerce.  The  other  company,  the  Calumet  fc 
Bine  Island.  £led  a  verified  answer,  averring  that  it  had  not 
eng^ed  in  interstate  traffic  for  six  months  before  the  filing  of 
the  alleged  complaint ;  that  no  traffic  agreement  or  arrange- 
ment existed  between  it  and  any  of  the  alleged  connecting 
companies  ;  that  no  schedole  of  charges  for  the  transportation 
of  property  from  one  state  to   another   state   was   in   effect 
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"between  it  and  any  other  connecting  roaus  other  than  this : 
"that  on  Jane  13, 1892,  it  united  with  the  FennBylvania  Bail- 
road  Companj  in  a  tariff  of  $'2.75  per  net  ton  on  car  lots  ot 
<K>al  from  points  on  the  Southwestern  PennsjlTania  Bailroad 
and  the  Youghiogheny  Northern  Hailroad  to  JoUet,  by  way  of 
Chicago,  of  wliich  it  received  40  cents  per  net  ton,  that  amount 
having  long  been  the  proportion  of  the  through  rat«  allowed 
to  other  carriers  for  tne  same  haul  between  Chicago  and  Jo- 
liet;  that  on  July  6, 1892,  it  entered  into  a  similaY  contract 
with  the  Lake  Shore  &  Michigan  Bouthern  Bailway  Company 
And  the  Pittsburgh  &  Lake  Erie  Railway  Company.  The  an- 
swer  denied  that  the  company's  road  was  operated  as  a  device 
to  evade  the  provisions  of  the  act ;  denied  that  its  operation 
Teanlted  in  giving  the  steel  company  illegal  rates,  or  in  afford- 
ing it  any  ti^d  of  advant^e  or  preference  ;  and  denied  that 
it  had  neglected  to  file  wi^h  the  commission  copies  of  any 
agreements  or  tariffs  as  required  by  the  act. 

Certain  officers  of  the  five  railroad  companies  and  an  officer 
of  the  steel  company  appeared  before  the  comnrission  as  wit- 
nesses in  obedience  to  ita  subpnena,  and,  having  failed  to  elicit 
any  facts  from  them  which  materially  tended  to  support  the 
charge  of  unlawful  discrimination  in  favor  of  the  latter  com- 
pany, the  commission  demanded  the  stock  books  of  the  steel 
company  and  the  stock  books  of  the  five  railroad  companies 
for  inspection,  and  in  that  -conDectiou  inquired  ot  the  wit> 
nesses  whether  they  knew  who  owned  the  five  companies,  and 
especially  whether  the  steel  company  owned  them,  or  a  major- 
ity of  their  stock.  On  the  advice  of  counsel,  the  witnesses  re- 
fused to  produce  the  books  or  answer  the  questions,  and  the 
commission  applied  to  this  court  for  an  order  to  compel  them 
to  do  both. 

The  application  is  based  upon  the  twelfth  section  of  the 
commerce  act,  which  declares  that  tho  commission  shall  have 
authority  to  inquire  into  the  management  and  business  of  all 
carriers  engaged  in  commerce  between  the  states  ;  proruiau  •f 
that  it  shall  keep  itself  informed  as  to  the  man-  ut. 
ner  and  method  in  which  such  business  is  conducted, 
and  have  the  right  to  obtain  from  such  carriers  full 
and  complete  information  necessary  to  enable  it  to 
perform  its  duties  and  accomplish  the  objects  for  which 
it  was  created ;  that  it  shall  execute  and  enforce  the 
provisions  of  the  act ;  that  upon  its  request  it  shall  be 
the  duty  of  any  district  attorney  of  the  United  States  to 
institute  in  the  proper  court,  and  prosecute  under  the  direc- 
tion of  the  attorney-general,  all  necessary  proceedings  for  the 
enforcement  of  the  act  and  for  the  punishment  of  all  violations 
thereof;  that  it  shall  have  power  to  require  by  subpoena  the 
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attendance  and  testimony  of  witnesses  and  the  production  of 
all  books,  papers,  tariffs,  contracts,  agreements,  and  docu- 
ments relatutff  to  any  matter  onder  investigation  from  any 
place  in  the  United  States  at  any  designated  place  of  hearing. 
The  act  farther  provides  that,  "  in  case  of  disobedience  to  a. 
subpoena,  the  commission,  or  any  party  to  a  proceeding  before 
the  commission,  may  invoke  tne  aid  of  any  court  of  the 
United  States  iu  requiring  the  attendance  and  testimony  of 
witnesses  and  the  production  of  books,  papers  and  docu-  , 
mentSfUuder  the  provisions  of  this  section.  And  any  of  the 
circuit  courts  of  the  United  States  ■within  the  jurisdiction  of 
which  such  inquiry  is  carried  on  may,  iu  case  of  contumacy  or 
refusal  to  obey  a  snbpoena  issued  to  any  common  carrier  sub-^ 
ject  to  the  provisions  of  this  act,  or  other  person,  issue  an  or- 
der requiring  such  carrier  or  other  person  to  appear  before- 
said  commission,  and  produce  books  and  papers,  if  so  ordered, 
and  give  evidence  touching  the  matter  in  question  ;  and  any 
failure  to  obey  such  order  of  the  court  may  be  punished  by 
sach  court  as  a  contempt  thereof." 

jirtiiii(tiM  '^^^   Interstate   Commerce    Commission   is  an 

•fPtidarai  administrative,  and  not  a  judicial  body;  and 
Coaru.  the   important   question  presented   for  determin- 

ation is.  Can  the  process  of  this  court  be  exercised  iu 
aid  of  an  investigation  before  such  a  tribunal?  The  juris- 
diction of  the  courts  of  the  United  State  is  limited,  and  it  is 
not  competent  for  congress  to  confer  upon  them  authority 
which  is  not  strictly  jadicial,  and  clearly  within  the  grant 
found  in  tbe  third  article  of  the  constitution.  The  £rst  sec- 
tion of  that  article  declares  that  the  judicial  power  of  the 
United  States  shall  be  vested  In  one  supreme  court,  and  such 
inferior  courts  as  congress  may  from  time  to  time  establish  ;. 
and  the  second  section  declares  that  the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising  under  the  consti- 
tution, the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  their  authority,  to  all  cases  affect- 
ing ambassadors,  other  public  ministers  and  consuls,  to  all 
cases  of  admiralty  and  maritime  jurisdiction,  to  controversies 
to  which  the  United  States  shall  be  a  party,  ete.  This  grant 
of  power  was  discussed  in  Osborn  v.  Bank,  9  Wheat.  738,  and 
in  delivering  the  opinion  of  the  conrt  Chief  Justice  Marshall 
said :  "  This  clause  enables  the  judicial  department  te  receive 
jurisdiction  to  the  full  extent  of  the  constitution,  laws,  and 
treaties  of  the  United  States,  when  any  question  respecting 
them  shall  assume  such  a  form  that  the  judicial  power  is  capa- 
ble of  acting  upon  it.  That  power  is  capable  of  acting  only 
when  the  subject  is  sabmitted  to  it  by  a  party  who  asserts  li^tf 
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rights  in  the  form   prescribed  by  law.     It   theu  becomes  a 
«use." 

In  Smith  «.  Adams,  130  U.  S.  167,  tbia  section  was  again 
-coDsidered,  and  in  interpreting  it  the  court  uaid  :  "  Bj  those 
terms  are  intended  the  claims  or  contentions  of  litigants 
brought  before  the  courts  for  adjudication  by  regular  pro- 
ceedings established  for  tlie  protection  or  enforcement  of 
rights,  or  the  prevention,  redress,  or  punishment  of  wrongs. 
Whenever  the  claim  or  contention  of  a  party  takes  such  a 
iurm  that  the  judicial  power  is  capable  of  acting  upon  it,  then 
it  has  become  a  case  or  controversy,"  "The  functions  of  the 
judges  of  the  courts  of  the  United  States,"  said  Judge  Story, 
"are  strictlyand  eiclusivelyjudieial.  They  cannot,  therefore, 
be  called  upon  to  advise  the  President  in  any  interpretation 
of  law,  or  act  as  commissioners  in  case  of  pensions  or  other 
like  proceediugs."     2  Story,  Const.  §  1777. 

The  application  of  au  administrative  body  (and  we  are  now 
considering  such  an  application)  to  a  judicial  tribunal  for  the 
exercise  of  its  functions  in  aid  of  the  execution  of  Jaiieiki  it- 
non-judicial  duties  does  not  make  a  "case"  o^  ^"""'j^ 
"  controversy  "  upon  which  the  judicial  power  can  j„j(  of  oin/ 
be  brought  to  bear.  It  is  not  a  contention  between  d«p>rt»au. 
litigants,  "  brought  before  a  court  by  regular  proceedings  for 
the  protection  or  enforcement  of  righte,  or  the  prevention, 
redress,  or  punishment  of  wrongs."  The  commission  was 
engaged  in  investigating  charges  of  unlawful  discrimination 
against  certain  railroad  companies,  and  this  court  is  simply 
-^ked  to  aid  that  body  in  obtaining  evidence  which,  it  is 
claimed,  will  tend  to  support  the  charge.  The  subject  of  thti 
inquiry  is  not  brought  here  for  adjudication,  and  this  court 
can  exercise  no  discretion  beyond  deciding  whether  the 
evidence  demanded  is  pertinent  to  the  charge,  and  within  the 
general  scope  of  the  twelfth  section  of  the  act.  Congress 
cannot  make  the  judicial  department  the  mere  adjunct  or  iu- 
stmment  of  either  of  the  other  departments  of  government, 
Hayburn's  Case,  2  Dall.  409;  Ferreira's  Case,  13  How.  45 ; 
McLean's  Case,  37  Fed.  Rep.  648. 

By  an  act  of  congress  passed  in  1887  the  President  was 
authorized  to  appoint  three  commissioners  to  examine  the 
books,  papers,  and  method  of  business  of  al!  railroad  com- 
panies which  had  received  aid  from  the  United  States,  for  the 
purpose  of  ascertaining  whether  they  had  observed  the  obli- 
gations imposed  upon  them  by  law.  The  act  gave  the  com- 
missioners power  to  require  the  attendance  and  testimony  of 
witnesses  and  the  production  of  books,  papers,  and  documents 
relating  to  any  matter  under  investigation.  It  also  provided 
"  that  any  of  the  circuit  or  district  courts  of  the  United  States 
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Titliin  the  jurisdictioii  of  which  sach  iuquiry  is  carried  on 
may,  in  case  of  cootamacy  or  refusal  to  obey*a  Bubpcena 
issued  to  aay  person,  issue  an  order  requiring  any  such  person 
to  appear  before  said  commissioners,  or  either  of  them,  as  the 
case  may  be,  and  to  produce  books  and  papers,  if  ao  ordered, 
and  give  evidence  touching  the  matter  in  question ;  and  any 
failure  to  obey  soch  order  of  the  court  may  be  punished  by 
said  court  as  a  contempt  thereof."  Three  commissioners 
were  accordingly  appointed,  and  they  cited  before  them 
Leiand  Stanford,  president  of  the  Central  Pacific  Bailroad 
Company,  one  of  the  corporation  which  had  received  govern- 
ment aid,  and  propounded  questions  to  him  touching  the 
administration  of  tne  affairs  of  his  company,  and  the  alleged 
dishonest  disbursements  of  some  of  its  moneys,  which  he 
refused  to  answer.  He  was  also  required  to  produce  the 
books  of  his  company,  which  he  declined  to  do.  The  circTiit 
court  for  the  northern  district  of  California  was  thereupon 
applied  to  for  an  order  upon  Stanford,  to  show  cause  why  he 
should  not  be  required  to  comply  with  the  demands  of  the 
commissioners.  Mr.  J^ustice  Field,  Judge  Sawyer,  and  Jndge 
Sabin  constituted  the  court  which  beard  the  motion,  and  they 
concurred  in  holding  that  it'was  not  a  case  or  controversy 
within  the  meaning  of  the  constitution,  and  that  the  act  under 
which  the  commissioners  were  appointed  was  unauthorized 
and  void.  In  a  carefully  prepared  opinion  on  the  motion, 
Mr.  Justice  Field  said :  "  The  court  is  made  the  miniBterial 
agent  of  the  commission  to  perform  its  behests  whenever  & 
witness  refuses  to  respond  to  a  question  or  produce  papen 
within  the  range  of  the  authority  attem{)ted  to  be  given  by  the 
statute.  The  judicial  department  of  the  government  is  simply 
made,  by  this  act,  an  adjunct  to  the  legislative  department  in 
the  exercise  of  its  political  and  legislative  functions  and 
powers,  to  execute  its  demands ;  and  that,  too,  in  a  matter  into- 
which  congress,  under  the  decision  cited,  has  no  jurisdiction 
whatever  to  inquire.  I  know  of  no  power  in  congress  to  thus 
render  the  judicial  department  subordinate  or  auxiliary  to  the 
legislative  and  executive  departments  of  the  government,  or 
to  either  of  them.  If  there  is  any  one  proposition  immutably 
established  I  had  supposed  it  to  oe  that  the  judiciary  depart- 
ment is  absolutely  independent  of  the  other  departments  of 
the  government,  and  that  it  cannot  be  called  upon  to  act  a 
part  subordinate  to  any  other  department  of  the  government.'" 
In  re  Pacific  Railroad  Com'rs,  32  Fed.  Rep.  251,  31  Am.  & 
Etig.  R.  Cas.  598. 

Undoubtedly  congress  may  confer  upon  a  non-judicial  body 
authority  to  obtain  information  neceasair  for  legitimate 
governmental    porposes,  and  make    refusal  to  appear  #nd 
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testify  before  it  touohing  matters  pertinent  to  any  authorized 
inqniry  an  offence  pnnishable  bj  the  courts,  subject,  however, 
to  the  privilege  of  witnesses  to  make  no  disclosures  which 
might  tend  to  criminate  them,  or  subject  them  to  peoaJties  or 
fon^tures.  A  prosecution  or  an  action  for  violation  of  such 
a  statute  would  clearly  be  aa  origiual  suit  or  controversy 
between  parties  within  the  meaning  of  the  constitution,  and 
not  a  mere  application,  like  the  present  one,  for  the  exercise 
of  the  judicial  power  in  aid  of  a  non-judicial  body.  So  much 
of  section  12  as  authorizes  or  requires  the  courts  to  use  their 

Erocesa  in  aid  of  iaqoiries  before  the  Interstate  Commerce 
ommission  is  unconstitutional  and  void,  and  the  appUcation 
is  dismissed. 

ConitKutionality  of  Sactlon  13  of  the  Interitate  Commftrce  Act — Th« 
above  dticUioa  of  Judgs  Oreshau,  holding  tliat  congress  has  no  codbU- 
tutional  power  to  require  the  Federal  courts  to  aid  tlie  latergtate  Gom- 
tnerce  Commissi  on  io  obtainiog  evidence  Co  support  charges  made  b;  that 
bodt.  has  created  wide  comment.  It  it  the  first  time  the  queetioD  las  beeD 
direcilj  raised  aod  passed  upon,  and  the  decision  of  the  learned  judge  bu 
been  both  commeaaed  and  criticised.  It  is  not  apparent  from  the  opinioaa 
of  other  circuit  and  district  judges  who  have  decided  cues  arising  uoder 
tbe  act  to  Tegolatfl  commerce  that  they  would  take  a  similar  view  o(  tbit 
part  of  section  13,  bad  its  con atituti anal ity  been  questioned.  The  question 
mnat  tberefora  remain  in  considerable  doubt  until  the  supreme  court  luta 
passed  upon  it. 

Boe,  upon  Uiis  aobject,  In  re  Pacific  Railroad  Commiasioiiers,  81  Am.  A 
Eog.  R  Cas.  688. 


New  TOBE  AHD  NOBTHEBN  B.  B.  Oo. 
V. 

Nbw  Tobk  and  New  England  R.  R.  Co. 

(F.  8.  Cirouit  (hurt,  8.  D.  Nw  Tork,  May  81,  1892,  60  Ftd.  Btp.  867.) 

Intentot*  Commerce  Act— Discrimination  in  Hatat  and  Faciiitiet— Order 
of  Commiulon.— Upon  the  petition  of  the  New  York  &  Northern  Railwiiy 
Cumpaay,  filed  in  this  court  under  the  sixteenth  section  df  the  act  lo 
regulate  commerce,  for  tbe  enforcement  of  an  order  of  the  Interstate  Com- 
merce Commission  requiring  the  defendant,  under  the  third  section  of  said 
kct,  to  cease  and  desist  from  discriminating  in  facilities  and  rates  between 
petitioner  and  another  connecting  Ime^—keld,  (a)  The  motion  to  dismiss 
mast  be  determined  upon  tbe  assumption  that  the  averments  of  the  peti- 
tion and  the  flndinsa  of  fact  of  the  commission  (made  by  the  statute 
connia  faeie  evidence)  correctly  set  forth  the  matters  thurein  stated,  (b) 
neither  tbe  case  before  tbe  commission,  nor  its  decision  therein,  was  con- 
ftied  to  tbe  question  of  discrimination  io  rates  and  charges,  and  the  re- 
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quiremeDts  in  the  order  to  ceaM  aud  detiet  Trom  refusing  to  interchtnga 
traffic  was  proper. 

Sama — Inttrehanga  of  Traffic— Enforcing  Ordar  of  Commlttion.~Tba 
respondeat  has  reetufed  ihe  juiuc  through  tarifl  and  deaUted  from  refusing 
to  accept  freight  on  through  bills,  but  has  so  arranged  the  runniag  of  ita 
trains  ttiat  the  facilities  for  icterchange,  forwardiug,  and  delivering 'are  (aa 
is  alleged)  substantiall;  no  t>etter  than  before,  and  not  equal  lo  thoaa 
afforded  to  the  competiog  Hoes,  and  respondent  contends  that  because  do 
question  of  the  hours  of  ruDQtng  traine  was  preseoted-to  the  commissioD 
its  acta  in  that  respect  may  not  be  shown  twfore  this  court  acting  aumma- 
ril;  under  section  16  of  said  act.  To  refuse  altogether  to  receive  traffic 
from  one  connecticg  line;  to  receive  it  only  under  arraagementa  which 
impose  such  obligations  upon  the  shippers  aa  to  transfer  and  rebiUing  as 
would  make  the  transaction  of  the  business  impracticable  in  competition 
with  a  more  favored  Hoe;  to  receive  it  without  reahipmeut  and  transfer 
indeed,  but  to  systematical];  neglect  to  forward  it  \  to  receive  aod  forward 
iC,  but  to  so  arrange  the  hours  or  manner  of  delivery  as  to  deprive  it  of 
facilities  equal  to  those  afforded  to  traffic  coming  from  the  competitor; 
these  and  a  great  variety  of  other  devices  which  might  be  suggested,  while 
differing  some  in  detail  are  in  substance  practically  the  same.  To  require 
petitioner  to  begin  a  new  proceeding  each  time  the  ingenuity  of  the  oSend- 
ing  carrier  ma;  devise  some  slight  variation  of  the  methods  by  the  meana 
of  which  ita  violation  of  the  statute  is  persisted  in,  would  be  to  fritter 
away  the  system  of  procedure  provided  in  the  statute  to  secure  obedienoa 
to  its  requiremeuts.  The  order  of  the  commission  was  do  broader  thaa 
the  petition  and  proofs  before  them  warranted ;  artd  this  court  may  proper- 
ly investigate  the  charge  that  respondent  is  disobeying  the  requirements  of 
such  order  by  acts  and  omissions  in  substance  the  same  as  those  considered 
by  the  commission,  directed  to  the  same  end  and  accomplishing  precisely 
the  same  result. 

Faoiiillea  to  Connecting  Line*— Findinga  of  Commission.— There  to 
nothing  in  the  act  which  makes  mere  distance  between  connecting  pointa, 
whether  a  furlong,  a  mile,  or  ten  or  twenty,  controlling  of  the  question  of 
discrimination  in  facilities  to  connecting  lines.  In  the  face  of  the  find- 
ing of  the  commission,  that  "the  physical  conditions  for  interchange  of 
traffic  with  both  the  connecting  lines  are  suitable,  adequate,  and  n&tan- 
tiaUy  equal,"  the  requirements  of  the  second  clause  of  the  third  sectioil 
seem  to  be  plainly  applicable.  Until  such  finding  is  questioned  and  the 
record  in  this  court  completed,  further  discussion  of  this  point  is  un- 


Sama— Effaot  of  Contract  with  Connecting  Line.— The  only  link  be- 
tween respondent  anif  its  favored  coiiiiucting  Hue  ia  such  community  of  in- 
terest aa  springs  from  the  existence  of  the  contract  for  the  interchange  of 
traffic.  If  it  be  that  such  a  contract  makes  each  line  a  mere  continuation  - 
*  or  extension  of  the  other,  it  is  hard  to  conceive  how  a  case  of  refusing 
'  equal  facilities  could  ever  be  made  out.  The  very  granting  of  superior 
facilities  to  one  line  would  make  it  a  part  of  the  one  that  favored  it,  and 
no  longer  acoonecting  road,  when  compared  with  its  unsuccessful  rival. 

Same— Combined  Continuous  Lines. — The  "arrangements"  betweeuthe 
respondent,  the  Housatonic  road,  and  the  New  England  Terminal  Company, 
are  such  that  they  form  a  combination  of  carriers,  within  the  meaning  and 
effect  of  section  1,  ao  aa  to  make  them  a  legal  unit  within  the  provisions  of 
the  act,  and,  aa  such,  jointly  responsible  for  affording  equal  facilitiea  la 
proper  cases  to  competing  lines  connecting  with  such  combined  continuoua 
lines.  But,  besides  the  duty  which  any  one  of  these  corporations  may  owe, 
jointly  with  the  others,  it  is  not  relieved  from  ita  obligatioiia  under  the  act 
to  all  roads  which  connect  directly  with  itaelf. 
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Appucatioh  to  enforce  an  order  of  the  Istenttate  Commeioe 


<  Sherman  Evarts,  for  complaioaiit. 
Wager  Svxtyne,  for  defeudaut 

liAOOHBE,  Circuit  Judge. — This  is  aa  application  on  petition 
of  the  New  York  k  Northern  Kailway  Oompaoy,  as  u  per- 
son interested,  to  enforce  obedience  to  an  order  caM»*tnu 
or  requirement  made  May  6, 1891,  by  the  Interstate 
Oummerce  Commission,  and  is  presented  under  section  16, 
of  the  interstate  commerce  act,  as  amended  by  chapter 
382  of  the  Laws  of  1889.  Upon  the  return  day  of  the  order 
to  show  cause,  heretofore  grunted,  defeudaut  filed  its  answer, 
and  before  any  proofs  were  taken  moved  to  dismiss  the  peti- 
tion. Such  a  motion  must  be  determined  upon  the  assump- 
tion that  the  averments  of  the  petition  aud  the  findiugs  of 
fact  of  the  commission  (made  By  the  statute  prima  facie 
evidence)  correctly  set  forth  the  matters  therein  stated.  It 
aeema  undesirable  at  this  stage  of  the  case  to  summarize 
generally  the  facts  thus  assumed  to  be  true,  as  subsequent 
evidence  taken  in  this  court  may  modify  such  assumptiona 

The  section  invoked  by  the  petitioner  upon  its  application 
to  the  commission  reads  as  follows: 

"  SE(7noN  3.  That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  hrm,  corporation,  or  locality,  ot 
any  particular  description  of  traJBSc  in  any  respect  whatso- 
ever or  to  subject  any  particular  person,  company,  firm,  cor- 
poration, or  locality,  or  any  particular  description  of  traffic, 
to  any  undue  or  nnreasonable  prejudice  or  disadvantage  in 
any  respect  whatsoever. 

"  Every  common  carrier  subject  to  the  provisions  of  this  act 
shall,  according  to  their  respective  powers,  afi^ord  all  reason- 
able, proper,  and  equal  facilities  for  the  interchange  of  tiaffio 
between  their  respective  liues  and  for  the  receiving,  forward- 
ing, and  delivery  of  passengers  and  property  to  and  from 
their  several  lines,  and  those  connecting  therewith,  aud  shall 
not  discriminate  in  their  rates  and  charges  between  such  con- 
necting lines. 

"  But  this  shall  not  be  construed  as  requiring  any  such 
common  carrier  to  give  the  use  of  its  tracks  or  terminal  facili- 
ties to  another  carrier  engaged  in  like  business." 

Section  13  provides  that  any  person  or  corporation  *  *  * 
complaining  of  anything  doue  or  omitted  to  be  done  by 
any  common  carrier  subject  to  the  provisions  of  this  act,  in 
contravention   of  the  provisions    thereof,   may  apply  to   the 
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oommiBsioD  by ,  petition,  vhioh  shall  briefly  state  the  facte. 
Under  that  Bedtion  this  petitioner  applied  to  the  commisKion. 
and,  after  taking  proofs,  obtained  the  order  or  requirement  it 
is  now  seekinc  to  enforce. 

The  respoudeut  contends  that  the  second  clanse  of  section 
3,  above  quoted,  enacts  two  different  and  independent;  sub- 
jects as  grounds  of  complaint  against  carriers, — the  one  being 
the  denying  the  reasonable,  proper,  and  equal  facilities  for 
the  physical  interchange  and  prosocution  of  traffic  between  a 
company's  line  and  connecting  lines,  the  other  being  discrim- 
ination in  respect  to  rates  and  chaises  between  Such  connect- 
ing linea.  A  similar  construction  is  adopted  in  the  opinion  of 
the  commission,  which  holds  that  the  provision  "  embraces 
the  imposition  of  an  affirmative  duty  to  interchange  and  for- 
ward traffic  between  connecting  linea  and  a  prohibition  that 
there  shall  be  no  discrimination  in  rates  and  charges  between 
snch  connecting  linea."  Respondent  farther  contends  that 
the  charge  and  allegations  before  the  commission  dealt  only 
with  one  of  these  subjects,  and  that  therefore  any  order  of  the 
commission  requiring  the  respondent  to  cease  and  desist  from 
any  violation  which  is  embraced  within  the  other  subject 
would  not  be  a  "lawful"  order,  and  apparently  also  insists 
that  the  judgment  of  the  commission  was  iu  fact  confined  to 
discrimiiaation  in  rates  and  charges. 

An  examination  of  the  record,  however,  does  not  support 
this  contention.  The  petition  which  was  presented  to  the 
Commission  charged  that  the  respondent  was  depriving  peti- 
on  ■■<«»•  tioner  of  reasonable,  proper,  and  equal  facili- 
aMdt*4i«eHK-ties  (as  compared  with  those  afforded  to  the 
laathwia  Housatonic  Bailroad,  a  competing  connecting 
'"**  line)   for  the   interchange  of   traffic  between  the 

petitioner  and  complainant  and  for  the  receiving,  forwarding, 
and  delivery  of  property  to  and  from  the  line  of  said  petitioner 
and  the  line  of  the  respondent.  In  support  of  snch  charge 
it  averred  not  only  a  discrimination  in  rates  and  the  with- 
drawal of  a  joint  through  tariff,  which  had  been  theretofore  in 
force  and  operative  between  the  parties,  butalso that  respond- 
ent had  threatened  to  close  the  through  route  via  petition- 
er's line  altogether  and  had  refused  to  accept  freight  at  all  on 
through  bills,  thus  compelling  shippers  to  attend  at  Brewsters, 
the  point  of  connectioD,  to  transfer  and  rebill  their  goods. 
This  was  plainly  a  charge  not  only  of  a  discrimination  in  rates, 
but  of  a  failure  to  discharge  the  affirmative  duty,  to  inter- 
change and  forward  traffic  with  the  equal  facilities  required 
by  the  first  subdivision  ^of  the  second  clause  of  the  third 
section  above  qaoted.  The  petition  prayed  for  an  order 
direoting  the  respondent  to  grant  equal  facilities  for  the  inter- 
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«hange  of  traffic  and  for  the  receiving,  forwarding,  and  deliv- 
ering of  property  to  and  from  tte  line  of  petitioner  and  that 
of  respondent  as  were  here  afforded  to  the  Hoasatouic  Bail- 
road.  The  commisaion  found  that  there  had  been  a  refusal 
to  afford  facilities  for  the  interchange  of  interstate  traffic  and 
the  receiving,  forwarding,  and  delivering  of  the  same,  reason- 
able, proper,  and  equal  to  the  facilities  afforded  to  the  other 
connecting  road ;  that  the  respondent  wa»  "  guilty  of  the  dis- 
crimination charged  in  the  complaint,  in  its  rates  and  charges 
for  the  interchange  of  interstate  traffic,  and  in  the  arrangeriKntg 
it  makea  for  through  lines  for  the  freight  traffic." 

And  the  order  or  requirement  of  the  commission  com- 
manded the  respondent  to  desist  from  discriminating  against 
petitioner,  (1)  by  refusing  to  make  such  arrangements  with 
or  afford  such  facilities  to  the  petitioner  for  the  interchange 
at  the  point  of  connection  of  interstate  traffic,  and  for  the 
receiving,  forwarding,  and  delivering  of  such  traffic  as  are 
reasonable  and  proper,  and  equal  to  arrangements  made  or 
facilities  afforded  by  it  for  interchange  between  respondent's 
line  and  the  other  connecting  roads,  and  also  (2)  from  dis- 
oriminatiiig  in  respect  to  rates  and  charges,  etc. 

The  decisiou  ol  the  commission  manifestly  disposed  of 
both  subjects  of  complaint,  and  it  seems  quite  plain  from  the 
record  that  both  subjects  were  before  them. 

Since  the  service  of  the  order  the  respondent  has  restored 
the  joint  through  tariff.  It  has  also  desisted  from  refusing  to 
accept  freight  on  through  bills,  bnt  has  so  arranged  CMaaciias 
the  running  of  its  trains  that  the  facilities  for  inter-  "■••-i»tw 
change,  forwarding,  and  dehvering  are  (as  ia  alleged)  Jj^^*"  ^ 
substantially  no  better  than  before,  and  not  giutiM. 
eqaal  to  thc^e  afforded  to  the  competing  line.  The  respond- 
ent contends,  however,  that  such  acts  may  not  be  shown  be- 
fore this  Court,  acting  summarily  under  section  16  in  re- 
view and  enforcement  of  the  order  of  the  commission, 
because  no  question  of  the  hours  of  running  trains  was  pre- 
sented to  the  commisHiou.  It  is  manifest  that  equal  facihties 
may  be  refused  quite  as  much  in  one  way  as  in  the  other, 
and  both  grounds  of  complaint  relate  to  the  subject-matter  of 
physical  interchange  and  prosecution  of  traffic  instead  of  to 
a  discrimination  in  rates.  To  refuse  altogether  to  receive 
traffic  from  one  connecting  line ;  to  receive  it  only  under 
arrangements  which  impose  such  obligations  upon  the  ship- 
pers as  to  transfer  and  rebilling  as  would  make  the  transac- 
tion of  the  business  impracticable  in  competition  with  a  more 
favored  line;  to  receive  it  without. reshipmeut  and  transfer 
indeed,  but  to  systematically  neglect  to  forward  it ;  to  receive 
and  forward  it,  but  to  so  arrange  the  hours  or  manner  of  its 


DcizcdbvGoOglc 


12      N.  T.  &  NOBTHEKN  E.  CO.  V.  N.  T.,  BTC.,  H,  Ca   [VOL.  63 

delivei?  as  to  deprive  it  of  facilities  eqnal  to  those  afforded 
to  traffic  coming  from  tbe  competitor — theHe,  and  a  great 
varietj  of  other  devices  which  might  be  su^ested,  while  dif- 
feriog  somewhat  in  detail,  are  in  Bnbatauce  practically  the 
same.  Any  one  of  them,  if  satisfactorily  proved,  may  justify 
the  conclusion  that  a  common  carrier  subject  to  the  provi- 
sions of  the  act,  is  deliberately  refasing  to  "  afford  all  rea- 
sonable, proper,  and  equal  facilities  for  the  interchange  of 
traffic  "  with  a  connecting  line  which  the  statute  makes  it  his 
affirmative  dnty  to  afford  ;  and  there  seems  no  good  reason 
for  holding  that  the  order  of  the  commission  should  not  be 
as  broad  as  the  conclusion  directing  the  carrier  to  "  cease, 
desist,  and  thenceforth  abstain  "  from  refusing  to  afford  such 
facilities  when  such  refusal  was  the  offence  charged  and 
proved.  To  require  petitioner  to  begin  a  new  proceeding 
each  time  the  ingenuitv  of  the  offending  carrier  mar  devise 
some  slight  variation  of  the  methods  by  means  of  which  such 
refusal  is  persisted  in,  would  be  to  fritter  away  the  system  of 
procedure  provided  in  the  statute  to  secure  obedience  to  its 
requirements. 

It  must  be  held  therefore  upon  this  motion,  assuming  the 
facts  to  be  as  stated,  that  the  order  made  by  the  commission 
was  no  broader  than  the  petition  and  proofs  before  them  war- 
raut ;  aud  that  this  court  may  properly  investigate  the  charge 
that  respondent  is  disobeying  the  requirements  of  such  order 
by  acts  and  omissions  iu  substance  the  same  as  those  con- 
sidered by  the  commission,  directed  to  the  same  end  aud  ao- 
complishing  precisely  the  same  result. 

The  consideration  of  the  next  objection,  viz:  that  the 
point  where  the  respondent  exchanges  traffic  with  the  peti- 
tioner is  sixteen  miles  from  the  point  where  it  exchanges 
traffic  with  the  competing  road,  and  that  it  cannot  be  re- 
quired to  furnish  equal  facilities  to  all  roads  at  different 
places,  may  be  postponed  till  the  proofs  are  closed.  No 
doubt,  as  respondent  contends,  the  question  of  the  existence 
of  discrimination  and  of  an  actionable  refusal  of  equal  facili- . 
ties  is  to  be  ascertained  by  applying  all  the  considerations  of 
equity  affecting  the  case  and  should  be  found  to  exist  only 
when  such  facilities  can  be  afforded  "under  substantially 
,  similar  circumstances  and  conditions ; "  but  there  is  nothing 
in  the  act  which  makes  mere  distance  between  connecting 
points,  whether  a  furlong,  a  mile,  or  ten  or  twenty,  controlling 
of  that  question.  There  is  no  suggestion  here  of  affording 
new  facilities  at  a  new  connecting  point ;  so  far  as  the  record 
shows,  the  affording  of  equal  facilities  to  both  connecting 
roads  at  their  several  points  of  connection  has  been  at  all 
times  entirely   practicable,   easy,  and   convenient,    and   the 
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existang  equality  waa  destroyed  by  the  defendant  Bolely  to 
divert  the  bnsiness  of  petitiouer  to  a  more  favored  road.  lu 
the  face  of  the  finding  of  the  commission,  that  "  the  physical 
condition  for  interchanging  of  traffic  with  both  the  connect- 
ing lines  are  suitable,  adequate,  and  snbstantially  equal, — a 
finding  which  the  form  of  this  motion  leaves  unchallenged, — 
the  requirements  of  the  second  clause  of  the  third  section 
seem  to  be  plainly  applicable.  Until  this  finding  of  fact  is 
qaestioned,  and  the  record  upon  which  the  case  made  in  this 
court  is  to  be  finally  determined  is  completed,  further  dis- 
cuasiion  of  this  point  woold  be  a  waste  of  time. 

It  is  further  contended  that  there  is  no  question  here  of 
equal  facilities  to  two  connecting  lines  ;  that  what  the  peti- 
tioner is  really  asking  is  that  the  New  England  Company 
shall  extend  to  petitioner's  line  the  same  facilities  which  it 
extends  to  its  own  line.  The  facts  do  not  seem  to  warrant 
Bueh  a  contention.  The  Housatonic  Company  is  a  separate 
corporation,  independent  from  the  New  England  Company; 
the  latter,  so  far  as  appears,  does  not  own  even  a  share  of 
the  former's  stock ;  it  neither  built  nor  bought  nor  leased  it ;. 
it  neither  conducts  its  business  nor  takes  the  earnings  there- 
from. The  only  link  between  them  is  such  community  of 
interest  as  springs  from  the  existence  of  the  contract  for  the 
interchange  of  traffic,  which  it  is  claimed  secures  the  former 
road  unequal  facilities.  If  it  be  that  such  a  contract  makes 
each  line  a  mere  continuation  or  extension  of  the  other,  it  is 
hard  to  conceive  how  a  case  of  refusing  equal  facilities  could 
ever  be  made  out.  The  very  granting  of  superior  faciUtiea 
to  one  line  would  make  it  a  part  of  the  one  that  favored  it, 
and  no  longer  a  connecting  road,  when  compared  with  its- 
unsuccessful  riv^.  Nor  am  I  able  to  see  toat  the  mere 
ownership  of  half  the  stock  of  the  Terminal  Companf ,  which 
connects  the  terminus  of  the  Housatonic  road  with  New 
York,  alters  the  situation  in  any  way,  when  the  immediate 

Suestion  is  as  to  the  respective  facilities  accorded  to  the 
[ousatonic  Bailroad  and  to  the  petitioner.  Respondent  citea 
the  first  section  of  the  act,  providing  that  it  siiall  "apply  to 
any  common  carrier  or  carriers  engaged  in  the  transporta- 
tion of  passengers  or  property  wholly  by  railroad  or  partly 
by  railroad  and  partly  by  water,  when  both  are  used  under 
a  common  control,  management  or  arrangement  for  a  con- 
tinuous carriage  or  shipment  from  one  state,  etc.,  to  any 
other  state,"  etc.  That  the  respondent  (considered  by  itself) 
is  BO  engaged  is  not  disputed ;  it  runs  through  or  into  the 
states  of  Massachusetts,  Bhode  Island,  Connecticut,  and 
New  York.  It  is  no  doubt  true  that  the  arrangements  be- 
tween  respondent^  the  Housatonic  road,  and  the  Terminal 
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CompanT  are  sucli  that  they  form  a  combination  of  carriers 
witbm  tne  meaDinc  aiid  effect  of  section  1,  so  as  to  make 
tliem  a  legal  uoit  within  the  provisions  of  the  act,  and  as  such 
jointly  reapoDsible  for  affording  eqnal  facilities  iu  proper 
cases  to  competing  lines  connecting  with  such  combined  con- 
tioQons  line ;  but,  besides  the  daty  which  any  one  of  these 
corporations  may  owe,  jointly  with  the  others,  it  is  not  re- 
lieved from  its  obligations  under  the  act,  to  oil  roads  which 
connect  directly  with  itself.  The  New  England  Hailroad 
might,  perhaps,  by  reason  of  its  combination  witli  the  other 
two,  be  charged  with  some  duty  toward  lines  connecting 
physically,  with  the  Housatonic  Railroad,  but  such  combina- 
tion cannot  excuse  it  from  fulfilling  its  own  obligations  to 
roads  which  connect  physically  with  itself,  unless  its  union 
with  the  other  combined  lines  is  of  such  a  character  that 
their  lines  have  become  its  own ;  and  snch  state  of  affairs 
does  not  seem  to  exist  here. 

The  motion  to  dismiss  the  petition  is  therefore  denied. 

Counsel  may  arrange  for  a  trial  of  the  issnes  immediately 
upon  the  adjonniment  of  the  present  jury  session. 

DiMrl  mi  nation  bstween  ConnaetinK  Lin«s  under  Intentata  Commero* 
Act. — See  Oregon  8.  L.  &  V.  N.  It.  Uo.  v.  Nortliero  Pac.  R.  Co.  (C.  U.>. 
St  Am.  &  Bog.  R.  Cu.  143;  Little  Rock  &  H.  R.  Oo.  e.  But  Tenn.,  Ya. 
&  Qa.  R.  Co.  (C.  C),  U  Id.  28,  note  8«. 


United  States. 

(U.  8.  Oirw.it  Oowt,  E.  D.  muottri,  N.  D.,  Sotemier  15,  1892,    63  Fed. 
B»p.  917.) 

Interitate  Commerce  Act— Undue  Prefarancei—Jarnt  Through  Tariffi. — 

A  joint  through  tariS  agreed  upon  bj  two  conaecting  liaeH,  or  the  ahara 
of  it  wbich  either  tine  takes,  is  not  the  standard  by  whicii  to  determine 
whether  either  line,  by  its  local  rates,  grants  undue  preferences.  Railroad 
Co.  B.  Osborne,  past,  p.  18,  followed. 

Violation  of  "Undue  Preforancet"  Clause— indefiniteneu  and  Uncar- 
talnty-~indictfnent, — A  conviction  for  the  violation  of  the  "  undue  prefer- 
incea"  clause  of  thelnterstateCommerce  Act  cannot  be  auatained  where  the 
criminaiit;  of  the  act  ie  made  to  depend  on  whether  the  jurj  think  a  pre- 
ference reaaonable  or  unreasonable.  To  constitute  a  crime,  the  act  must  be 
oae  which  the  part;  is  abie  to  know  in  advance  whether  it  is  criminal  or  not. 
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In  error  to  the  District  Court  of  the  United  States  for  the 
Kortheru  Division  of  tlie  Eastern  District  ot  MiBsouri, 

Indictment  for  a  violation  of  the  interstnte  commerce  act 
(sectiou  3),  prohibiting  undue  preferences. 

Thomas  J.  Portia  {Aldace  F.  Walker,  of  counsel),  for  plaiu- 
tifif  in  error. 

George  D.  Reynolds,  U.  S,  Atty.,  for  tlie  United  States. 

Charles  Clqfiin  AUen,  special  counsel  for  the  United  States. 

Before  Brewer,  Circuit  Justice,  and  Caldwell,  Circuit 
Judge. 

Brewer,  Cirouit  Justice. — iPlaintiffiu  error  was  indicted  Li 
the  district  court  tor  an  alleged  violation  of  the  interstate 
commerce  act  There  were  five  counts  in  the  indict-  ^^^^ 

meut.      The   court   sustained   a   demurrer  to  the        *** 
fourth,  and  the  defendant  was  found  not  guilty  under  the  first 
and  fifth,  but  guilty  under  the  second  and  third  conuts.     The 
judgment  of  conviction  rendered  thereon  was  brought  to  this 
court  for  review  by  writ  of  error. 

The  facts  in  the  case  are  these  :  Tozer  was  agent  of  the 
-Missouri  Pacific  Bailway  Company  at  Hannibal,  Mo.  That 
company  operated  a  line  of  road  extending  from  Hannibal  to 
Hepler,  Kan.  At  Hannibal  it  connected  with  the  road  of  the 
Chicaf^,  Burlington  &  Quincy  Bailroad  Compauv.  The  two 
companies,  by  agreement,  established  a  joint  tariff.  By  that 
joint  tariff  sugar  was  shipped  from  Chicago  to  Hepler  at  51 
cents  a  hundred  pounds.  The  local  tariff  of  the  Missouri 
Pacific  Bailway  Conroany  from  Hannibal  to  Hepler  was  46 
cents  per  hundred.  The  joint  tariff  was  divided  between  the 
two  companies  by  giving  to  the  MisHouri  Pacific  Company  34 
and  to  the  Chicago,  Burlington  &  Quincy  Company  17  cents. 
The  Hayward  Grocer  Company,  a  firm  doing  business  at  Han- 
nibal, shipped  sugars  from  that  place  to  Hepler,  upon  which 
shipment  the  regular  local  rate  ot  46  cents  was  charged  and 
collected.  They  also  ordered  a  Chicago  firm  to  ship  sugar 
from  Chicago  to  the  same  point.  This  shipment  was  made 
over  the  Chicago,  Burlington  i^  Quincy  Bailroad ;  and  upon  it 
the  joint  rate,  51  cents,  was  charged  and  paid.  It  was  argued 
in  the  trial  court  that  the  Chicago,  Burlington  &  Quincy  Bail- 
road  Company  made  a  contract  to  carry  the  sugars  from 
Chicago  to  Hepler,  and  that,  after  carrjing  them  over  its  own 
line  from  Chicago  to  Hannibal,  it  employed  the  Missouri 
Pacific  Company  to  carry  for  it  the  balance  of  the  way,  and 
paid  it  34  cents ;  or,  to  state  it  in  another  way,  the  Missouri 
Pacific  Company  charged  the  Chicago,  Burlington  &  Quincy 
Company  only  34  cents  for  carrying  the  sugars  from  Hannibal 
to  Hepler,  while  it  chained  the  Hay  ward  Grocer  Company, 
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iind  others  living  ia  Hannibal,  46  cents  for  doing  a  like  vork ; 
and  it  was  held  that  tbie  oonstitoted  a  giving  to  one  person  an. 
undne  and  unreasonable  advantage,  and  subjected  one  to  un- 
just and  unreasonable  disadvantage,  witliin  the  denunciatioD 
of  section  3  of  the  interstate  commerce  act.  In  other  words^ 
a  comparison  was  drawn  between  the  local  rate  of  the  one 
company  and  the  share  which  it  received  by  agreement  of  the 
joint  throngh  rate  of  the  two  companies,  and,  the  two  being 
unequal,  the  agent  was  found  guil^  of  violating  the  act. 

The  decision  of  the  court  of  appeals  of  this  circuit,  just  an- 
JoiBt  throifh  nouuced  in  the  case  of  Bailroad  Co.  v.  Osborne,  52 
(•rica-Uiti*  Fed.  Rep.  91%  post,  p.  18,  precludes  the  necessity  of 
rnfanacw.  ^jjy  estcuded  discussion.  It  was  there  held  that 
each  company  established  its  own  tariff,  and  that  the  reason- 
ableness of  the  tariff  of  one  is  not  determined  by  that  of  any- 
other.  It  was  also  held  that  two  conuectiug  companies,  farming 
by  agreement  a  joint  through  tariff,  create  thereby,  as  it  were, 
a  line  new  and  independent  of  that  of  either  of  the  connectifff 
companies ;  and  hence  that  sach  joint  tariff,  or  the  share  whioE 
either  takes  of  such  tariff,  is  not  the  basis  by  which  the  renson- 
ablenesB  of  its  local  tariff  is  to  be  determined.  It  is  true  that 
in  that  case  the  question  arose  under  section  4,  with  refer- 
ence to  long  and  short  hauls,  while  in  this  it  arises  under  sec- 
tion 3,  prohibiting  undue  and  unreasonable  preferences  or 
advantages;  but  still  the- questions  there  decided  are  control- 
ling here.  If  the  joint  through  tariff  of  two  connecting  roads 
is  not  a  standard  by  which  the  local  tariff  of  either  can  be 
declared  in  violation  of  section  4,  neither  can  it  be  a  standard 
by  which  the  question  of  undue  preferences  is  determined 
under  section  3.  Because  the  local  rate  is  in  excess  of  the 
share  of  the  joint  rate,  it  does  not  follow  that  an  undue  pref- 
erence or  advantage  has  been  given.  The  trial  court  seemed 
to  recognize  this  proposition,  for  it  charged  : 

"  Now,  conceding  that  some  difference  between  the  local 
rate  and  the  Missouri  Pacific  Railway  Company's  proportion 
of  the  through  rate  is  permissible,  owing  to  the  different  con- 
ditions affecting  the  two  shipments,  the  question  that  I  sub- 
mit to  you  under  the  second  and  third  counts  is  whether  the 
difference  shown  in  this  case  between  the  two  rates  of  12  cents 
pet  100  pounds  is,  under  all  the  circumstances  of  the  case,  a 
reasonable  difference,  or  an  undue  and  unreasonable  differ- 
ence, not  justified  by  the  different  circumstances  under  which 
through  shipments  from  Chicago  and  local  shipmente  from 
Hannibal  are  made.  If  you  find  that  the  difference  in  rate  of 
12  cents  per  100  pounds  is  an  undue  and  unreasonable  differ- 
ence, and,  as  before  explained,  that  defendant,  as  agent  of  the 
Missouri  Pacific  Kailway  Company,  knowingly  and  wilfully 
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gave  the  Chicago,  Barliagtoii  &  Quiucy  Bailroad  the  advan- 
tage of  BQch  diJference  in  the  shipmeut  of  the  two  bairels  of 
SQgar  mentioned  in  tlie  indictment,  then  yon  may  return  a  ver- 
dict of  guilty  on  the  second  and  third  counts,  although  vou 
acquit  on  the  first  count.  *  *  *  In  determining  the  last 
question  sabmitted  to  yon  as  to  the  reasonableness  or  nurea- 
Bouableness  of  the  difference  between  the  local  rate  and  the 
Missouri  Pacific  Company's  proportion  of  the  through  rate,  I 
give  you  full  liberty  to  consider  all  the  facta,  circumstances, 
and  reasons  adduced  by  the  various  witnesses  in  justification 
of  the  difference  shown,  and  I  ask  yon  to  consider  the  same 
carefully  and  fairly,  without  any  prejudice  or  bias  whatsoever." 
But  in  order  to  constitute  a  crime,  the  act  must  be  one 
which  the  partv  is  able  to  know  in  advance  whether  it  is  crim- 
inal or  not.  The  criminality  of  an  act  cannot  de-  p«iiBiuaeM 
pend  npon  whether  a  jnry  may  think  it  reasonable  »m*  ctruiatr 
or  unreasonable.  There  must  be  some  definiteness  »«»«ri«fc 
and  certainty.  In  the  ease  of  Railway  Co.  v.  Dey,  35  Fed.  Eep. 
866,  876,  I  had  occasion  to  discuss  this  matter,  and  I  quote 
therefrom  as  follows  :  "  Now  the  contention  of  complainant  is 
that  the  substance  of  these  prorisions  is  that,  if  a  railroad  com- 
pany charges  an  unreasonable  rate,  it  shall  be  deemed  a  crimi- 
nal, and  punished  by  fine,  and  that  snch  a  statute  is  too  indefi- 
nite and  uncertain,  no  man  being  able  to  tell  in  advance  what  in 
fact  is,  or  what  any  jnry  will  find  to  be,  a  reasonable  rate. 
If  this  were  the  construction  to  be  placed  upon  this  act  as  a 
whole,  it  would  certainly  be  obnoxioae  to  complainant's  criti- 
cism, for  no  penal  law  can  be  sustained  unless  its  mandates 
are  bo  clearly  expressed  that  any  ordinary  person  can  deter- 
mine, in  advance  what  he  may  and  what  he  may  not  do  under 
it.  In  Dwar  St,  652,  it  is  laid  down  '  that  it  is  impossible  to 
dissent  from  the  doctrine  of  Lord  Coke,  that  the  acts  of  parli^ 
ment  ought  to  be  plainly  and  clearly,  and  not  cunningly  and 
darkly,  penned,  especially  in  legal  matters.'  See  also  U.  S.  v. 
Sharp.  Pet.  C.  C.  122;  The  Enterprise,  1  Paine,  34;  Bish.  St. 
Crimes,  §  41 ;  Lieb.  Herm.  156.  In  this  the  author  quotes 
the  law  of  the  Chinese  Penal  Code,  which  reads  as  follows  : 
'Whoever  is  guilty  of  improper  conduct,  and  of  such  as  is 
contrary  to  the  spirit  of  the  laws,  though  not  a  breach  of  any 
specific  part  of  it,  shall  be  punished  at  least  forty  blows  ;  and 
when  the  impropriety  is  of  a  serions  nature,  with  eighty  blows.' 
There  is  very  little  difference  between  such  a  statute  and  one 
which  would  make  it  a  criminal  offence  to  charge  more  than  a 
reasonable  rate.  Bee  another  illustration  in  £c  parte  Jackson 
45  Ark.  168." 


B3  A.  ft  E.  R.  Cm.- 


Applying  that  doctrine  in  this  case,  and  eliminating  the 
idea  that  the  through  rate  is  a  standard  of  comparison  of  the 
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local  rate,  there  is  nothing  to  justify  a  verdict  of  guilty  against 
the  defendant. 

Judgment  will  therefore  be  reversed,  and  the  case  re- 
manded for  further  proceedings. 

Indlctmant  of  Railroad  Collaetlng  Afent  und«r  Intentate  CommerM 
Act— In  United  States  -e.  Mellen  (Uiat.  Ct.  Eao.).  BS  Ped.  Bep.  229,  it 
was  held  that  an  igeotof  a  railroad,  who  merel;  collects  freight  cbai^eaand 
littB  nothiog  to  do  with  fixiog  them,  is  not  indictable,  under  the  Intentate 
Commerce  Act,  for  collecting  a  greater  rate  for  a  shorter  than  for  a  longer 

Vanue  of  Offonoai  Pratacuted  under  Interstate  Commerce  Act, — In 
United  States  v.  Fowkes  (C.  C.  A.),  58  Fed.  Itep.  IS,  it  was  held  that 
the  aigniog  of  a  *'llae  voucher"  by  a  freight  claim  sgcnt  at  Philadelphia, 
io  the  third  circuit,  relating  to  the  pajmenC  of  freight  in  the  eighth  cir- 
cuit, if  an  offence  punishable  under  section  10  of  the  Interstate  Commerce 
Act,  is  not  begun  in  one  judicial  circuit  and  completed  in  another,  within 
the  meaning  of  Rev.  St.  §  731,  and  is  therefore  nut  cognicable  in  a  district 
court  in  the  eighth  circuit,  and  under  Rev,  8t.  §  1014,  providing  for  tb« 
arrest  of  offenders,  and  their  removal  to  such  federal  courts  as  have  cogni- 
zance of  their  offences,  a  person  arrested  in  Pennajlvanis  nierelf  on  the 
strength  of  an  indictment  found  in  a  federal  district  court  in  HisBouri  for 
violation  of  the  interstate  commerce  act  can,  on  application  for  hahea* 
corptu,  and  for  a  warrant  of  removal  to  such  court,  introduce  evidence  to 
prove  that  the  act  alleged  as  an  offence  was  completed  in  Penoaylvania, 
and  is  therefore  not  cognizable  in  the  federal  court  in  Uiasouri. 
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OSBOBNE. 

Sake  v,  Junod. 


Interstate  Commerce  Act— Joint  Thrau^  Tariffs — Long  and  Short  Hauls. 
— If  two  railroad  companies  by  agreement  make  a  joint  tariff  over  their 
lines,  or  an;  parts  of  their  lioes,  such  joint  tariff  is  not  the  basis  b;  which 
the  separate  tariff  of  either  line  is  to  be  measured  or  condemned  under  the 
long  and  short  haul  clause  of  the  Interstate  Commerce  Act.  Chicago  A  M 
W.  S.  Co.  v.  Otbome,  49  Am.  &  Eng.  R.  Caa.  13,  reversed. 

Publication  of  Joint  Tariff  Rates.— It  ia  oat  ucceBaar;  for  either  of  two 
connecting  lines  which  unite  in  a  juint  through  tariff  to  publish  their  joint 
tariff  at  a  non-competing  point,  or  to  volunteer  information  of  such  tariff  to 
shippers.  The  earner  fulfils  its  obligation  when  it  pub Itshes  ita  local 
tanff  and  advises  shippers  truthfully  in  respect  to  any  rates  as  to  which 
he  makes  special  inquiry. 
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Dt  error  to  the  Circuit  Coort  of  the  United  States  for  th« 
Southern  District  of  Iowa. 

Actions  to  recover  dainageM  for  violatiou  of  the  loDg-and- 
short-baul  clause  of  the  ioterstate  commerce  law.  Verdietti 
and  judgments  for  plaintifTs  m  both  cases.  The  charge  of  tfae 
coart  to  the  jury  is  reported  in  iH  Fed.  Bep.  49,  Am.  and  Eng. 
R.  Cas.  12. 

The  defendant  in  error,  plaintiff  below,  recovered  a  judg- 
raent  in  the  circuit  court  of  the  United  States  for  the  sonthern 
ilistrict  of  Iowa  for  the  sum  of  $225  for  alleged  overcharges 
OB  com  shipped  from  Scrantou,  Iowa,  to  Chicago.  The  action 
was  brought  under  the  interstate  commerce  act  of  February 
i,  1887  (24  St.  p.  239).  The  facta  material  to  the  inquiry  are 
as  follows : 

The  defendant  owns  and  operates  a  railroad  from  Missouri 
Valley,  a  town  on  the  western  border  of  Iowa,  to  Chicago,  111, 
Scrantnn  is  a  town  in  Iowa,  on  the  line  of  this  road,  88  miles 
east  of  Missouri  Valley,  and  therefore  so  much  nearer  Chicago. 
The  Fremont,  Elkhoru  &  Missouri  Valley  Railroad  Company 
owns  a  railroad  running  east  and  west  through  Nebraska,  and 
connecting  with  the  defendant's  road  at  the  town  of  Missouri 
Valley.  Blair,  Neb.,  is  a  point  on  that  road,  13  miles  west  of 
Missouri  Valley.  While  the  Fremont,  Elkhorn  &  Missouri 
Valley  Bailroad  Company  is  an  independent  corporation,  a 
tnajority  of  its  stock  belongs  to  the  defendant  company,  and 
thus  the  defendant  company  controls  its  operations. 

During  the  month  of  January,  1888,  there  was  in  force  a 
local  tanff  of  rates  charged  on  the  defendant's  road.  This 
local  tariff  was  duly  published  in  Scranton.  In  accordance 
with  it,  the  rate  from  Scrantou  to  Chicago  on  com  was  18 
cents  per  100  pounds.  All  shimmers  shipping  simply  to  Chi- 
cago paid  that  rate.  The  plaintiff,  among  others,  made  sundry 
shipments,  and  was  charged  and  paid  such  sum.  There  was, 
so  far  as  appears,  absolute  uniformity  of  rate  as  to  all  such 
local  shipments.  At  the  same  time  the  tariff  on  corn  shipped 
through  from  Blair,  Neb.,  to  New  York  City  was  38J  cents  ;  to 
Boston,  Philadelphia,  and  Baltimore,  sums  slightly  above  and 
below  this  figure.  This  through  rate  was  made  up  in  this 
way :  By  agreement  between  the  defendant  and  Eastern 
companies,  corn  was  shipped  through  to  New  York  from  Tur- 
ner and  Bochelle,  two  small  stations  on  the  defendant's  road, 
one  30  and  the  other  70  miles  west  of  Chicago,  for  27^  cents,  S^ 
cents  of  which  went  to  defendant,  and  the  balance  to  the  East- 
ern companies  ;  and  by  agreement  between  the  defendant  and 
tfae  Fremont,  Elkhorn  &  Missouri  Valley  Bailroad  Company, 
the  rate  from  Blair  to  Turner  and  Bochelle,  on  corn  shipped 
to  New  York,  Boston,  Philadelphia,  or  Baltimore  was  11  cents. 
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Id  other  words,  hj  these  ^reements  of  the  aeveral  compaiiies, 
a  through  rate  was  fixed  on  com  shipped  from  Blair  to 
New  York  and  other  Eastern  cities ;  aud  of  that  through 
rate  the  defendant  company  received,  for  carrying  the  whole 
line  of  its  road,  less  than  the  local  tariff  of  18  cents,  charged 
from  Scrauton  to  Chicago.  This  joint  tariff  was  not  pub- 
lished at  Scrauton,  ajid  no  knowledge  of  it  was  given  to  or 
possessed  by  the  plaintiff  until  February  24th;  and  until  that 
time  he  made  no  application  for  shipment  beyond  Chicago. 
Thereafter  he  shipped  to  Boston,  and  received  the  benefit  of 
the  through  tari£^ 

W.  C.  Goudy  and  N.  M.  HiMard,  for  plaintiff  in  error. 

C.  C.  Nourse  and  C.  L.  Nourse,  for  defendants  in  error. 

Before  Brewer,  Circuit  Justice,  and  Caldweix  and  Sak- 
BORH,  Circuit  Judges. 

Brewer,  Circuit  Justice. — This  case  must  be  determined 
exclusively  by  the  provisions  of  the  interstate  commerce 
^^^^  law  as  it  was  originally  passed  and  before  any 
amendment.  No  question  was  submitted  to  the 
jnry,  and  no  evidence  was  offered,  as  to  whether  18  centa 
was  or  was  not  in  fact  a  reasonable  rate  for  carrying  corn 
from  Scranton  to  Chicago.  The  theory  of  the  plaintiff's 
case  was  that  the  defendant  company  had  violated  uie  fourth 
section  of  the  act,  W  charging  more  for  a  short  than  for  a 
long  hani ;  aud,  of  course,  if  it  had,  it  is  liable  to  the 
plaintiff. 

We  do  not  care  to  enter  into  any  extended  discussion  of 
the  interstate  commerce  act.  It  was  the  first  effort  of  the 
KaiMBKti  general  government  to  regulate  the  great  trans- 
launuta,  portation  business  of  the  country.  That  business, 
cnavmut.  though  of  a  quasi  public  nature,  and  therefore 
subject  to  governmental  regulation,  has,  as  a  matter  of  fact, 
been  carried  on  by  private  capital  through  corporations.  The 
fact  that  it  was  a  quasi  public  business  always  prevented  the 
owners  of  capital  invested  iu  it  from  charging,  like  owners  of 
other  property,  any  price  they  saw  fit  for  its  use.  A  reason- 
able compensation  was  all  that  they  could  exact,  and  he  who 
felt  aggrieved  by  a  charge  could  always  invoke  the  aid  of  the 
courts  to  protect  himself  against  it.  With  him,  however,  lay 
the  burden  of  proving  the  fact  that  the  charge  was  unreason- 
able ;  a  burden  which  all  experience  shows  was  onerous,  and 
therefore  seldom  undertaken  ;  the  party  aggrieved  preferring 
to  submit  to  the  overcharge  rather  than  go  to  the  expense 
and  time  of  contesting  it.  Hence  the  efforts  by  state  and 
nation  to  establish  liinits  of  charges,  and  means  of  evidence 
of  easy  and  accurate  ascertainment.    While  it  is  the  duty  o£ 
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tbe  conrts  to  see  that  the  provisions  established  bj  congress 
are  not  frittered  away  on-  tecbaical  or  trilling  groands,  yet  it 
is  also  eqaally  their  dntj  to  see  that  such  legislation  is  not 
carried  bejoud  its  clear  scope,  and  that  the  owners  of  private 
capital,  invested  in  the  business  of  transportation  be  not  de- 
prived of  their  liberty  of  contract  and  nght  of  control  any 
further  than  the  law-making  power  has  intended  that  they 
»lionld  be. 
With  these  preliminary  observations,  ve  remark : 
First.  That  congress  has  not  attempted  to  require  that 
the  tariffs  on  all  roads  be  nniform  ;  nor  has  it  attempted  to 
place  a  limit  in  figures  bevoud  which  no  company  uiiromtr  .f 
may  go  in  its  charges.  The  laws  of  business  and  urinaaMa- 
of  competition  have,  as  jet,  been  deemed  sufficient  p«ti»««^«. 
restraints  in  that  direction.  The  Bock  Island  is,  between 
Chicago  and  the  Missouri  River,  a  parallel  and  competing 
road  with  the  defendant  company  ;  yet  there  is  nothing  in 
the  commerce  act  which  compels  either  company  to  charge 
for  through  or  local  transportation  the  same  as  its  competi- 
tor. Either  company  may  reduce  its  rates  as  far  as  it  pleases 
below  what  is  reasonable  and  a  fair  compensation  for  the 
service  without  violating  the  act ;  and   such  reduction  com- 

?ala  no  change  by  its  competitor  or  any  other  company, 
his  is  obvious  from  a  mere  reading  of  the  act. 
Secondly.  That,  where  two  companies  owning  connecting 
lines  of  road  anite  in  a  joint  through  tanff^  they  form  for  the 
connected  roads  practically  a  new  and  independ-  'oi^ttfcnwgfc 
ent  line.  Neither  company  is  bound  to  adjust  its  "jfjlrjj*** 
own  local  tariff  to  suit  the  other,  nor  compellable  t„i. 
to  make  a  joint  tariff  with  it.  It  may  insist  upon  charging 
its  local  rates  for  all  transportation  over  its  line.  If,  there- 
fore, the  two  companies  by  agreement  make  a  joint  tariff  over 
their  lines,  or  any  parts  of  their  lines,  such  joint  tariff  is  not 
the  basis  by  which  the  reasonableness  of  the  local  tariff  of 
either  line  is  determined.  To  illustrate  :  On  the  defendant's 
road,  the  distance  from  Turner  to  Chicago  is  30  miles  ;  on 
the  Lake  Shore  line,  from  Chicago  to  Cleveland  it  is  two  or 
three  hundred  miles.  The  defendant  company  may  charge 
15  cents  for  transporting  grain  tbe  30  miles  from  Turner  to 
Chicago,  providing  that  be  in  fact  only  a  reasonable  charge 
for  the  service,  although  the  Lake  Shore  Compauv  charges 
no  more  for  transporting  it  from  Chicago  to  Cleveland ;  and 
the  fact  that  the  rate  on  each  line  is  15  cents  for  the  distance 
named  will  not  prevent  the  two  companies  from  making  a 
joint,  tariff  for  gi'ain  shipped  from  Turner  to  Cleveland  of  12 
cente — ^less.  than  the  local  tariff  of  either.  That  we  may  not 
l>e  misunderstood,  we  do  not  mean  to  intimate  that  the  two 
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companies,  with  a  joint  line,  can  make  a  tariff  from  Tamer 
to  Cleveland  higlier  tLan  from  Tomer  to  Buffalo,  or  any  other 
intermediate  point  between  Cleveland  and  Buffalo ;  for  when 
the  two  companies,  by  their  joint  tariff,  make  a  new  and  inde- 
pendent line,  that  new  and  independent  line  may  become  sab- 
ject  to  the  long-and-sbort  haul  clause.  But  what  we  mean  to 
decide  is  that,  a  through  tariff  on  a  joint  line  is  not  the  stand- 
ard by  which  the  separate  tariff  of  either  company  is  to  be 
measured  or  condemned. 

This  proposition  may  not  be  as  obvions  as  tha  former,  and 
yet  a  carefm  study  of  tlie  act  leaves  no  donbt  of  its  correct- 
ness. In  the  first  section  a  definition  is  given  of  the  term 
"  railroad,"  which,  in  addition  to  bridges  and  ferries,  includes 
"  also  all  the  road  in  use  by  any  corporation  operating  a  rail- 
road, whether  owned  or  operated  under  a  contract,  agreement, 
or  lease."  A  joint  tariff  does  not  bind  road  to  road  in  the 
sense  that  the  two  are  used  or  operated  by  either  corporation. 
There  is  neither  unity  of  ownership  nor  unity  of  operation, 
but  only  a  singleueaa  of  charge  and  a  continuity  of  transpor- 
tation over  connecting  roads.  Neither  is  there  any  mandate 
to  connecting  companies  to  surrender  any  control  over  their 
own  roads,  or  to  unite  in  a  joint  tariff,  "  Beasouable,  proper, 
and  equal  facilities  for  the  interchange  of  traffic"  are  com- 
manded by  the  third  section ;  but  with  the  proviso :  "  This 
shall  not  be  construed  as  requiring  any  such  common  carrier 
to  give  the  use  of  its  track  ur  terminal  facilities  to  another 
cairier  engaged  in  like  business."  No  power  existed  at 
common  law,  and  none  is  given  by  the  act  to  court  or  com- 
mission, to  compel  connecting  companies  to  contract  with 
each  other,  to  abandon  full  control  of  their  separate  roads, 
or  to  unite  in  a  joint  tariff.  Express  Cases,  117  U.  8.  1,  23 
Am.  &  Eng.  K.  Cas.  545  ;  Kentucky  &  I.  Bridge  Go.  v.  Louis- 
ville &  N.  B.  Co.,  37  Fed.  Eep.  667 ;  Little  Rock  &  M.  K.  Co. 
V.  St.  Louis,  I.  M.  &  S.  By.  Co.,  41  Fed.  Rep.  559,  42  Am.  & 
Eng.  B.  Cas.  490.  Tlie  whole  matter  is  left  to  the  voluntary 
action  of  the  companies  ;  and,  in  forming  by  agreement  any 
joint  tariff,  the  basis  of  division  and  the  proportion  of  moneys 
each  shall  take  is  also  a  matter  left  to  their  determination. 

The  denunciation  of  the  fourth  section  is  against  each 
separate  common  carrier,  for  its  violation  of  the  "  long-and- 
short-hanl "  clause  on  its  own  line.     The  language  ia : 

"  That  it  shall  be  unlawful  for  any  common  carrier,  subject 
to  the  provisions  of  this  act,  to  charge  or  receive  any  greater 
compensation  in  the  ^gregate  for  the  transportation  of  pas- 
sengers or  of  like  kind  of  property,  under  substantially  similar 
circumstances  and  condibous,  for  a  shorter  than  for  a  longer 
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'distance  over  the  same  line,  in  the  same  direction  ;  the  shorter 
being  included  within  the  longer  distance." 

The  use  of  the  word  "  line  "  is  significant.  Two  carriers 
zn^  nse  the  same  road,  but  each  has  its  separata  line.  The 
defendant  maj  lease  trackage  rights  to  any  other  railroad 
company,  bnt  the  joint  use  of  the  same  track  does  not  create 
the  "  same  line,"  so  as  to  compel  either  company  to  graduate 
its  tariff  by  that  of  the  other. 

Pnrther,  by  section  6,  every  common  carrier  is  requited  to 
print  and  publish  at  every  depot  along  its  own  road  schednles 
showing  its  rates  and  fares  and  charges.  There  is  a  prohi- 
bition against  advancing  rates  without  giving  notice,  and,  in 
case  of  a  reduction,  notice  thereof  must  be  immediately 
posted  ;  whereas,  in  reference  to  joint  tariffs,  the  requisition 
18  simply  that  each  common  carrier  furnish  to  the  commission 
a  copy  of  all  contracts  therefor,  as  well  as  copies  of  the  joint 
tariffs ;  and  power  is  given  to  the  commission  to  determine 
the  amount  of  publication  that  shall  be  required. 

Agaii),  at  the  time  of  the  passage  of  this  act  joint  through 
tariffs  were  well  known,  as  well  as  the  fact  that  they  were 
generally  less  than  the  sum  of  the  local  tariffs,  and 
not   distributed   between   the    several   companies  J^^""!'^^*' 
making  them  according  to  tfje  mere  matter  of  „^ 
mileage.     In  this  act  joint  tariffs  are  recognized ; 
and,  if  congress  had  intended  to  make  the  local  tariff  sab- 
ordinate  to  or  measured  by  the  joint  tarid^  its  language  would 
have  been  clear  and  specific. 

It  is  worthy  of  note  that  in  the  debates  which  attended  the 
passage  of  this  bill  through  the  two  houses,  and  while  this 
matter  was  under  discussion,  it  was  i^ain  and  again  said  by 
those  participating  in  the  debates  that  the  line  formed  under 
the  joint  tariff  of  connecting  companies  was  one  separate  and 
independent  from  that  of  either  of  the  connecting  companies ; 
and  also  worthy  of  note  that  in  the  actual  administration  of 
afi^irs  by  the  interstate  commerce  commission  the  same  thing 
has  been  constantly  recoj^ized. 

Applying  these  propositions  to  the  case  at  bar,  a  conclusion 
is  easily  reached.  There  is  no  pretence  that  any  shipper  at 
Scranton,  or  other  point  on  the  defendant's  line  further  from 
Chicago  than  that,  was  charged  less  for  shipping  grain  to 
Chicago  than  the  plaintiff  In  other  words,  there  was  no  vio- 
lation of  the  "  long-and -short-haul  "  clause  by  the  defendant, 
in  respect  to  its  own  line ;  nor  did  the  defendant,  acting  with 
eastern  companies,  on  the  line  made  by  its  road  in  connection 
with  theirs,  charge  or  receive  for  grain  shipped  from  Scranton 
or  any  point  West,  to  any  Eastern  point,  less  than  the  throiigli 
taiiff.     In  other  words,  the  defendant  did  not,  separately  or 
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in  connection  with  other  companies,  violate  section  4.  It 
avails  the  plaintiff  nothing  that  he  was  nnaware  of  this 
through  joint  tariff  at  the  time  he  made  the  shipments  which 
are  the  basis  of  his  cause  of  action.  No  false  statement  was 
made  to  him.  He  made  no  inquiry  in  respect  to  its  existence. 
The  matter  of  publicstioB  was  h'y  the  act ;  as  it  then  stood, 
left  to  be  determined  by  the  commission.  The  provision  of 
the  statute,  section  6,  is  as  follows  :  "  Such  joint  rates,  fares, 
and  charges  on  snch  continuous  lines  so  filed  as  aforesaid 
shall  be  made  public  by  such  common  carriers  when  directed 
by  said  commission,  in  so  far  as  may,  in  the  judgment  of  the 
commission,  .be  deemed  practicable  ;  and  said  commission 
shall,  from  time  to  time,  prescribe  the  qieasure  of  publicity 
which  shall  be  given  to  such  rates,  fare^,  and  charges,  or  io 
such  part  of  them  as  it  may  deem  it  practicable  for  such 
common  carriers  to  publish,  and  the  places  in  which  they 
shall  be  published." 

And  the  order  of  the  commission  made  June  21,  1887,  pro- 
vided that — 

"  Such  joint  tariffs  shall  be  so  published  bv  plainly  printing 
the  same  in  large  type  of  at  least  the  si^e  of  ordinary  'pica, 
copies  of  which  shall  be  kept  for  the  use  of  the  pubnc  in 
snch  places  and  in  such  form  that  they  can  be  conveniently 
inspected,  at  every  depot  or  station  upon  the  line  of  the 
carriers  uniting  in  such  joint  tariff,  where  any  business  is 
transacted  iu  competition  with  the  business  of  a  carrier 
whose  schedules  are  required  by  law  to  be  made  public  as 
aforesaid." 

Scranton  was  no  competing  point.  No  other  line,  so  far  as 
appears,  touched  the  place  ;  and  hence  no  publication  of  the 
joint  tariff  was  there  required.  Of  conrse  the  defendant  was 
under  no  common-law  or  statute  obligation  to  adv'ise  the 
plaintiff  where  or  how  he  had  better  ship  his  grain.  It  ful- 
filled its  legal  obligation  when  it  published  its  local  tariff, 
and  aclvised  him  truthfully  in  respect  to  auy  rates  in  respect 
to  which  he  made  special, inquiry. 

For  the  reasons  above  stated,  on  the  facts  as  they  appeared  . 
-  iu  evidence,  the  jury  should   have  been  instructed  to  find  a 
verdict  for  the  defendant.     The  judgment  of  the  court  below  . 
will  be  reversed,  aud  the  case   remanded   for  further  pro- 
ceedings in  accordance  with  this  opinion. 

(Jane  No.  68.  Chicago  &  Northwestern  Railway  Company, 
Plaintiff  in  £rror,  v.  H.  A.  Junod  and  B.  Y.  Culbertson,  De- 
fendants in  Error,  involves  the  same  questions,  and  the  same 
judgment  of  reversal  will  be  entered. 

Coi 
Aot.- 
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(C.  C),  fiO  Am.  &  Bag.  R.  Cu.  93;  Oaboroa  b.  Chic&go  &  N.  W.  R.  Co. 
(C.  C),  4B  Id.  19.  note  92. 

8am«— Under  Joint  and  Local  Tariff In  United  Steteti  c.  Hellin  (Dist. 

Ct.  Kid.),  &3  Fed.  Kep.  2£U,  fullnwiu);  tlie  above  ciuw,  it  was  lield  that: 
"  The  loDg-aDd-short-Iiaul  clause  of  tlie  iateratate  couimerce  act  (section 
4)  does  Dot  Applj  to  a  caae  wliere  tlie  iliort-baul  rate  is  the  combined  local 
rates  o[  two  cuaaectiug  llaes,  and  the  lower  lon^-haul  rate  is  a  ji>iat  rate 
nude  bj  the  two  lines  acting  togetbur;  and  an  indictment  alleging  auch 
rates  ii  bad."  Aceordinglj,  an  iadictmenC  alleging  that  the  share  ot  a 
joint  rate  takeD  by  one  compaof  ia  leas  than  ita  local  rate  for  a  shorter 
naul,  etc,  ia  ImuL 


LomsTOif  &  Kabhtille  B.  Oa 

(K  8.  Oireuit  (hurt,  B.  D.  Louitiana,  April  21,  1893,  50  Fed.  Btp.  iU.) 

Interstate  Commerce  Act — Application  of  State  Statute  of  Limitation!, — 
Tlie  state  statute  of  limitaiioos  applies  to  actions  in  the  Federal  Courts 
ender  the  Interstate  Commerce  Act  on  account  of  discriminstioD  in  rates. 
The  right  of  ac^oa  in  such  case  comes  within  Rer.  Ciril  Code  La.,  art. 
ascB,  providing  a  limitation  of  one  year  to  actions  for  damages  resulting 
from  piati  oSences. 

AcnoH  to  recover  an  amoont  paid  for  freight  ia  excess  of 
that  paid  by  otherB  for  similar  service. 
B.  li.  Forman,  for  plaintifT. 
Bayne  dt  Denegre,  for  defendant. 

BiLUNCffl,  District  Jndg?. — The  plaintiff  has  brought  a  suit 
ander  the  act  of  coogreas  known  as  the  "  Interstate  Com- 
merce Act"  {24  St.  U.  S.  p.  380,  §§  3,  9),  to  recover  -^„„^ 
theamonntof  freight  paid  by  him  to  the  defendant 
in  excess  of  that  paid  to  it  by  others  for  similar  service.  An 
exception  was  filed  by  the  defendant,  interposing  the  plea  of 
the  bmitation  or  prescription  in  force  ttuder  the  statute  of  the 
state  of  lionisiana.  The  statute  relied  upon  is  Bev.  Civil 
Code,  art  3536,  which  provides  that  "  the  following  actions  are 
also  prescribed  by  one  year :  that  for  injurious  words,  whether 
verbal  or  written,  and  that  for  damages  caused  by  ani- 
mals, or  resulting  from  offences  or  quasi  offences." 

It  is  claimed  by  the  defendant  that  this  ia  an  action  for  a 
quasi  offence,  and  it  is  controlled  by  the  state  statute.    Code 
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Frac,  art.  28,  tleclares  that  "  persona)  actions  are  grounded  on 
four  causes:  Oontracts,  gvasi  contracts,  offences,  and  quasi 
offences,"  and  article  32  further  defines  personal  actions 
arisiDg  from  quasi  offences  to  be  when  the  ground  of  action  is 
the  injary  done  to  another  by  one  of  those  faults  which  are 
not  considered  as  real  crimes  or  offences.  It  has  not  been 
questioned,  and  I  think  cannot  be  questioned,  that  the  fault 
complained  of  by  the  plaintiff  is  included  within  the  definition 
of  "  qvasi  offences." 

The  question  is  whether  this  state  statute  of  limitations 
Appiinrtiw  or  appUes  to  this  action.  The  action  arises  from  a 
■utciutBic  law  of  congress  against  discrimination  in  tha- 
ariiBiuMMt.  charges  for  the  transportation  of  merchandise. 
Where  there  has  been  diHcrimiuation,  congress  has  created  a 
right  of  action  in  favor  of  the  party  against  whom  it  has  been 
made  for  the  excess  of  the  charge  collected  from  him  as  com- 
pared with  that  collected  from  others.  It  is  to  be  observed 
that  in  the  act  of  congress  there  is  no  limitation  as  to  time, 
and  that,  unless  the  state  statute  applies,  there  is  no  limitation. 
On  the  other  hand,  the  action  is  authorized  in  case  of  dis- 
crimination, with  or  without  damage ;  and  to  that  extent  it  is  a 
statute  in  the  nature  of  a  statutory  provision  for  an  action  to 
protect  the  interests  of  the  public,  i.e.,  to  secure  a  uniform 
rate  of  charge  for  the  transportation  of  merchandise  by  com- 
mon carriers,  and  giving  an  action  even  in  case  the  v&tty  dis~ 
criminated  against  had  paid  no  more  than  the  value  of  th» 
service  of  transportation.  Nevertlieless  it  is  a  purely  civil 
action,  and,  by  denomination  or  definition  is  within  the  mean- 
ing of  the  state  statute,  of  limitations.  The  question  i» 
whether  section  721  of  the  United  States  Revised  Statutes, 
being  a  portion  of  section  34  of  the  judiciary  act  of  September 
2i,  1789,  includes  the  limitation  or  prescription  for  actions 
known  as  "  qiiom  offences  "contained  in  the  Louisiana  statute. 
In  Angell  on  Limitations,  §  24,  the  rule  is  laid  down  as  fol- 
lows: "  Under  the  34th  section  of  the  judiciary  act  of  1789, 
the  acts  of  limitations  of  the  several  states,  where  no  special 
provision  has  been  made  by  congress,  form  a  rule  of  decision 
m  the  courts  of  the  United  States ;  and  the  same  effect  is 
given  to  them  as'  is  given  to  them  in  the  state  courts." 

This  passage  from  Angell  is  adopted  by  the  supreme  court 
as  a  correct  statement  of  the  law  in  Hanger  v.  Abbott,  6  Wall, 
at  page  537.  In  Townseud  v,  Jemison  9  How,  414,  the 
supreme  court  quote  approvingly  that  in  the  courts  of  the 
United  States  the  law  of  the  former  governs,  and  say  that 
"  statutes  of  limitation,  unless  the  plaintiff  can  bring  himself 
within  their  exceptions,  sppertain  ad  tempua  et  modum 
actionis  instittimdos,  and  not  aa  valorem  contractue."    In  Molver 
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V.  Bagan,  2  Wheat  25,  at  page  29,  Chief  Justice  Mabbhall 
8sys :  "  It  would  be  goin^f  far  to  add  to  these  exceptious  ;" 
i.e.,  those  exceptions  made  by  the  legislature.  In  McClimy  v. 
StUlman,  3  Pet.  270,  where  the  act  of  congress  made  it  the  duty 
of  the  registers  of  the  land-office  to  eoter,  upon  application, 
certain  lands,  and  the  action  was  brought  against  a  register 
for  not  having  entered  lands  upon  the  proper  application  of 
the  plaintiff — the  action  being  an  action  npon  the  case,  and 
the  Btatate  of  Ohio  (the  enit  was  brought  in  the  United  Stateu 
circuit  court  in  the  district  of  Ohio)  limited  to  six  years  all 
actions  npon  the  case — the  supreme  court  held  that  the  plea 
setting  up  the  state  statute  of  limitatiouB  was  a  good  plea.  In 
that  case  one  of  the  errors  assigned  was — "  That  no  statute 
of  limitatione  of  the  state  of  Ohio,  then  in  force,  is  pleadable 
in  an  action  upon  the  case  brought  by  a  citizen  of  one  state 
against  a  citizen  of  another,  in  the  circuit  court  of  the  United 
States,  for  malfeasance  or  nonfeasance  in  office  in  a  minis- 
terial officer  of  the  general  government,  and  especially  when 
the  plaintiff's  rights  accrued  to  him  under  a  law  of  congress." 

In  reply  to  this  objection,  the  court,  at  page  277,  say : 
"Where  the  statute  is  not  restricted  to  particular  causes  of 
ftction,  bat  provides  that  the  action,  by  its  technical  denomi- 
nation, shall  be  barred,  if  not  brought  within  a  limited  time, 
every  cause  for  which  the  action  may  be  prosecuted  is  within 
the  statute." 

In  Boss  V.  Duval,  13  Pet.  45,  the  supreme  court  apply  the 
statute  of  Kmitations  of  the  state  of  Virginia  to  judgments 
rendered  in  the  United  States  circoit  courts.  At  page  60  the 
court  say  :  "If  this,  then,  be  a  limitation  law,  it  is  a  rule  of 
property,  and  under  the  thirty-fourth  section  of  the  judiciary 
act  IB  a  rule  of  decision  for  the  courts  of  the  United  States." 

In  Michigan  Insurance  Bank  v.  Eldred,  130  U.  S.  698, 
it  is  reiterated,  as  the  result  of  all  the  decisions  of  the 
supreme  court,  that  the  statutes  of  limitations  were  laws 
of  the  several  states,  and  under  the  thirty-fourth  section  of 
the  act  of  1789,  in  the  absence  of  special  provision  by  con- 
gress, were  binding  upon  the  courts  of  the  United  States,  as 
they  would  be  upon  the  courts  of  the  state  in  which  the 
United  States  courts  sit.  In  this  case  the  supreme  court  of 
this  state  has  hold  that  the  United  States  circuit  courts  bad 
exclusive  jurisdiction  over  the  actions  arising  under  the  act 
of  congress  nnder  which  this  action  is  brought  But  I  do  not 
see  that  the  exclusive  jurisdiction  of  the  United  States  courts 
affects  the  qaestiou  presented  here  ;  for,  if  the  statute  would 
control  the  matter  in  the  state  courts  in  ca^e  they  had  juris- 
diction, the  statute  is  nevertheless  the  rule  of  decision.  The 
binding  force  of   the  state  statute  of   limitations  upon  the 
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United  States  coatte  in  cases  where  they  have  jamdiction 
comes  from  section  34  of  the  judiciary  act,  and  the  statute 
made  a  rule  of  decisiou,  in  cases  to  which  it  applies,  equally 
whether  the  state  conrts  ^so  have  jurisdiction  or  not  The 
statute  becomes  a  rule  of  propertjin  the  United  Btatea  courts, 
if  it  would  include  a  similar  acnon  in  the  state  court.  My 
conclusion  is  that  the  statute  of  limitation  of  the  state  applies 
to  this  case. 
The  motion  for  a  new  trial  will  therefore  be  granted. 


United  States 


HiOHiGAH  Centbal  B.  B.  Oo. 

iU.  B.  Oireuit  (hmrt,  N.  D.  Nete  Tcrk,  Stf.  10,  18B1,  48  Fid.  Bip.  JMU.) 

Contract- labor  Law—Importation  of  Alien.— The  alien  contract  labor 
Uw  (Act  of  Gong.,  Feb.  26,  188S,  $  8)  ie  not  violated  b;  a  railroad  coia- 
fWDj  bnowingl?  employing  in  Sew  York  a  peraoD  who  reaidea  in  Oaoada, 
and  comes  daily  to  bis  work  at  the  compaDj'a  office  in  New  York. 

At  law.  Action  to  recover  the  penalty  for  a  Tiolafaon  of 
the.  alien  contract-labor  law. 

John  E.  Smith,  for  the  United  States. 
Danid  H.  McMillan,  for  defendant 

Wallace,  J. — This  is  an  action  to  recover  the  penalty  im- 
posed by  section  3  of  the  act  of  congress  of  February  26, 
1885,  entitled,  "  An  act  to  prohibit  the  importation  and  migra> 
CMtiteM  *'°"  °'  foreigners  and  aliens  under  contract  or 
agreement  to  perform  labor  in  the  United  States, 
its  territories,  and  the  District  of  Columbia."  Briefly  stated, 
the  facts  are  these ;  The  defendant,  a  Michigan  corporation, 
operates  a  railway  between  Chicago  and  Buffalo,  the  route 
o:  which,  between  the  states  of  Michigan  and '  New  Tork,  is 
through  Canada.  It  has  an  office  at  Suspension  Bridge,  in 
New  York.  One  Blount  applied  at  that  office  for  employ- 
ment as  a  clerk,  and  was  engaged  by  the  defendant  at  wages 
of  $50  per  month,  but  for  no  stated  period.  He  continued  in 
the  employ  of  the  defendant  for  several  months.  Before  ths 
expiration  of  the  first  month  the  officers  of  the  defendant  as- 
certained that  Blount  was  an  alien,  residing  in  Canada,  and 
having  a  family  there,  and  that  he  came  from  his  home  each 
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mornine  to  tne  office  of  the  defendant,  and  after  performmg 
his  da;  b  work  retnmed  home  each  night.  Neverthless,  de- 
fendaut  retained  him  in  its  service. 

The  defendant's  liability  under  the  act  of  congress  is  pre- 
cisely the  same  as  though  it  had  made  a  nev  contract  with 
Blount  at  the  beginning  of  his  second  month  of 
service,  with  full  knowledge  of  the  facts.  At  the  S'>*'^»tioB»r 
end  of  the  first  month  the  existing  contract  be- 
tween them  was  at  an  end,  and  thereafter  there  was  an  im- 
plied contract  of  the  same  tenor.  The  statute,  by  section  1, 
makes  it  unlawful  for  any  person  or  corporation  to  prepay  the 
transportation,  or  in  any  way  assist  or  encourage  tue  impor- 
tation or  migration,  of  any  foreigner  into  the  United  States 
under  contract  or  agreement,  express  or  implied,  made 
previous  to  the  importation  or  migration  of  snch  foreigner; 
and,  by  section  3,  declares  that  for  every  violation  of  the  pro- 
visions  of  section  1,  the  person  or  corporation  violating  the 
same,  by  knowingly  encouraging  the  migration  or  importation 
of  an  ahen  to  perform  labor  or  service  of  any  kind  under  con- 
tract or  agreement,  expressed  or  implied,  made  with  the  alien 
previous  to  his  becoming  a  resident  or  citizen  of  the  United 
States,  shall  forfeit  and  pay  for  such  offence  the  sum  of  $1,000. 
Notwithstanding  the  defend  ant  knowingly  encouraged  a 
foreigner  to  come  into  this  country  and  perform  services  here 
under  an  implied  contract  previously  made  with  him,  it  is  not 
liable  for  the  penalty  unless  it  has  enconraged  the  "importa- 
tiou  or  migration "  of  the  foreigner.  The  statute,  oeing 
penal,  must  be  strictly  construed,  and  cannot  be  extended  to 
a  case  which  is  not  manifestly  within  its  meaning.  Some 
light  upon  the  meaning  of  the  terms  "  importation  or  mi- 

g'atiou  '  is  derived  by  reading  other  sections  of  the  act. 
ne  of  these  imposes  a  penalty  upon  the  master  of  a  ves- 
sel in  which  the  assisted  foreigner  has  been  brought  here; 
another  prohibits  collectors  of  ports  from  permitting  such 
foreigners  to  land ;  and  another  authorizes  the  secretary  of 
the  treasury,  "  in  case  he  shall  be  satisfied  that  an  emigrant 
has  been  allowed  to  land "  contrary  to  law,  to  cause  such 
emigrant  to  be  returned  at  the  expense  of  the  importing 
vessel,  or,  if  he  entered  from  an  adjnioiag  country,  at  the  ex- 
pense of  the  person  previonsly  contracting  for  his  services. 

The  several  provisions  of  the  act  are  directed  against  as- 
sisted immigrants,  as  well  as  those  who  prepay  their  trans- 
portation or  encourage  their  migration  oi*  importation  by 
Srevious  contract.  Blount  was  not  an  immigrant,  because  he 
id  not  come  here  intending  to  acquire  a  permanent  or  a 
temporary  home.  As  he  did  not  migrate  here,  the  defendant 
did  not  encourage  his  "  miration."     He  was  not  imported. 
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nor  did  the  defendant  assist  in  his  "  importation,"  any  more 
than  he  w^a  exported,  and  assisted  in  uis  exportation,  when 
he  went  home  at  night  It  may  be  that  such  a  case  as  this  is 
within  the  mischief  which  the  promoters  of  the  law  intended 
to  remedy,  but  it  is  not  withiu  the  ordinary  import  of  the 
words  of  the  etatate.  If  every  person  who  comes  into  this 
country  migrates  or  is  imported,  within  the  meaning  of  the 
statute,  because  he  remains  temporarily  and  works  here,  the 
statute  will  reach  many  cases  in  which  its  application  would 
be  a  manifest  absurdity.  If  the  constmction  of  the  act  con< 
tended  for  by  the  government  is  correct,  every  alien  sailor 
who  is  engaged  in  a  foreign  port  for  a  round  voyage,  and 
'COmes  here  on  the  ship,  and  performs  his  duty  while  she  ia 
within  one  of  our  seaports,  migrates  here  or  is  imported  here; 
and  the  vessel-owner  who  engages  him  assists  in  nis  "  impor- 
tation or  migration,"  and  is  liable  for  the  penalty  imposed. 
There  are  other  railroad  corporations  besides  the  defendant 
whose  railways  are  operated  both  in  Canada  and  in  this 
country.  If  one  of  them,  like  the  Grand  Trunk  for  instance, 
having  its  domicile  and  main  line  in  Canada,  has  branches  or 
a  terminus  here,  and  a  conductor  or  brakeman  who  is  a 
Canadian  brings  in  one  of  its  cars,  it  would  be  liable,  accord- 
ing to  the  contention  tor  the  government,  to  the  penalty  of 
the  act,  if  it  engaged  the  conductor  or  brakeuiau  in  CanadA. 
This  does  not  seem  to  be  a  reasonable  interpretation. 
Judgment  is  ordered  for  the  defendant 


{SinB  Tori  OtmH  of  Appeal*,  January  17,  1S98.) 

SUtuts  Limiting  Hours  of  Servlc«  on  Railroad— ConttrvoU on.— New 
York  Laws,  c.  Til,  provides  as  foilows:  Section  1,  "  No  railroad  shall  per- 
mit or  require  an;  trsininBD  who  has  worked  for  24  hours  to  agsio  go  on 
dutj  or  perfonn  an;  liind  of  work,  until  be  has  had  at  least  8  liours'  rest. 
Sec.  2.  10  hours'  labor  performed  in  12  coDsecutive  hours  shall  constitute  a 
da;'s  labor.  Sec.  8.  Forever;  hour  in  excess  of  said  10  hours'  labor  that 
an;  emplo;6  is  permitted  or  required  to  work,  he  shall  receive  compara- 
tive compensation  in  addition  to  his  dail;  compensstioo.  Sec.  4.  An; 
railroad  or  an;  officer,  agent  or  emplo;^  violating  or  permitting  the  viola- 
tion of  an;  of  the  provisioDS  of  this  act  shall  be  K^ilt;  of  a  misdemeanor, 
and  subject  to  a  floe  of  $500  for  each  offence."  Held,  that  it  is  not  unlaw- 
ful for  a  railroad  compao;  to  permit  or  require  employes  to  work  more 
than  10  hours  within  IS  confecutive  hours;  the  prohibition  is  oal;  against 
'  the  work  mentioned  in  sec.  I  of  the  act. 
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Statutory  Offanca— EitabNthmant  by  Implication.— Purely  Btatutoij 
offences  caunot  be  esiabliahed  by  implicaiioD,  and  acta  otherwiae  ianoceDt 
do  not  become  crimeB  uoleaa  there  ia  a  clear  and  poBitive  expreaaion  of  legal 
intent  to  make  them  crimiaal. 

Appeal  from  Bapreme  court,  |;eDeral  term,  second  depart- 
uieuL 

ludictment  for  violatiiig  Laws  1892,  c  711,  regulating  the 
hours  of  labor  of  railroad  employes.  From  a  judgment  of  the 
Keueral  term  affirming  a  judgmeut  of  conriction,  defendant 
uppeaU. 

Hamilton  Harris,  for  appellant. 

W.  }*opham  Plait,  for  respoudeut.  - 

Uatmabd,  J.^The  defendant  was  indicted  for  a  violation 
of  the  provisions  of  chapter  711  of  the  Laws  of  1892,  entitled 
"■An  act  to  provide  for  a  limit  of  hours  of  service 
on  railroads."  The  indictment,  in  snbstauce,  *" 
charged  that  the  defendant  was  on  June  1,  1892,  a  superin- 
tendent of  a  steam-Burface  railroad  operated  within  this  state 
b;  a  domestic  railroad  corporation,  and  that  he  employed 
complainant  as  a  trainman  on  freight  trains  under  his  direc- 
tion at  $2.10  a  day,  payable  at  the  end  of  each  day,  and  that 
he  required  the  complainant  to  work  as  and  for  his  day's 
work  14i  hours  continuously,  without  any  part  of  such  con- 
tinuonB  service  being  caused  by  any  unavoidable  accident  or 
delay ;  and  that  the  complainant  demanded  pay  of  the  de< 
fendaut  for  the  4^  hours  of  extra  service  ana  labor  at  the 
same  comparative  compensation  as  he  was  to  receive  for  bis 
daily  pay,  and  that  the  defendant  refused  to  pay  him  any 
comparative  compensation  for  such  estra  labor  in  addition  to 
the  sum  of  $2.10,  which  he  offered  to  pay  hira  in  full  for  his 
labor  on  that  day ;  and,  on  the  refusal  of  the  complainant  to 
receive  this  sum,  the  defendant  discharged  him  from  the  ser- 
vice of  the  railroad  company.  The  defendant  demurred  to 
the  indictment,  on  the  ground  that  the  facts  stated  therein  do 
not  constitute  a  crime,  and  the  demurrer  was  overruled  at  the 
Westchester  oyer  and  terminer,  and  tlie  defendant  pleaded 
not  guilty,  but  admitted  the  doing  of  the  acts  set  forth  in  the 
indictment,  and  the  jury  thereupon  rendered  a  verdict  of 
guilty,  and  the  defendant  was  sentenced  to  pay  a  fine  of  $500. 

The  learned  counsel  for  the  appellant  has  devoted  his 
argument  principally  to  a  discussion  of  the  question  of  the 
constitutionality  of  this  enactment,  and  it  is  in-  co,rtit»ttm. 
sisted  that  this  statute  is  an  unlawful  invasion  of  ■iitjaritat- 
tbe  liberty  of  the  citizen,  because  it  seeks  unneces-  ■'*- 
sarily  to  interfere  with  or  limit  his  right  to  labor,  and  to  con- 
tract with  others  for  the  fruits  of  their  labor.     But  the  ab- 


D.u-izcdbvGooglc 


33  PEOPLB  V.  PHTFE.  [VOL.  68 

stract  qaestioD  Uins  presented  is  Tery  materially  affected  by 
the  coBsideratioD  that  the  defendant  is  the  agent  or  represeu- 
tative  of  a  domestic  corporation  of  a  quaai  pnblic  character, 
over  whose  busiiiess  the  etate  can  lawfully  exercise  the  power 
of  supervision,  and  control  the  details  of  itB  maDagemeut  to 
an  extent  to  which  it  has  never  undertaken  to  go  in  the  regu- 
lation of  the  affairs  of  private  individuals.  How  far  this 
snpervision  may  be  carried  without  overriding  constitution^ 
safeguards  is  a  question  of  great  mdment  for  the  people,  and 
of  vital  concern  to  the  vast  property  rights  and  interests 
which  must  always  be  affected  oy  its  ultimate  determination. 
It  is  a  problem  of  such  gravity  that  its  solution  should  not 
be  undertaken  by  any  court  unless  it  is  directly  and  neces- 
sarily involved  in  the  case  upon  which  its  presentation  is 
predicated. 

A  capeful  analysis  of  the  stmctare  of  this  act,  we  think, 
will  result  in  an  entire  failure  to  find  any  provision  in  it  which 
impresses  upon  the  conduct  of  the  defendant,  as  set  forth  in 
the  indictment,  the  stamp  of  criminality.  The  first  section 
declares  that  no  railroad  corporation  shall  permit  or  require 
certain  classes  of  employes,  who  are  specially  charged  with 
the  responsibility  for  the  movement  of  trains,  who  have  worked 
continuously  for  24  hours,  to  go  on  duty  again  until  they  have  . 
had  at  least  8  hours'  rest ;  and  the  last  section  supplements 
this  prohibition  with  a  provision  which  makes  the  disregard 
of  it  a  misdemeanor.  In  view  of  the  great  danger  to,  and 
even  destruction  of,  life  and  property  which  might  result  from 
the  attempt  of  men,  who  have  become  enfeebled  by  prolonged 
and  exhausting  effort,  to  control  engines  and  care  when  in 
motion,  it  might  be  claimed  that  it  was  within  the  province  of 
the  legislature  to  enact  such  a  law,  and  make  the  violation  of 
it  a  crime ;  that  it  was  a  reasonable  exercise  of  the  police 
power  of  the  state ;  and  was  also  a  lawful  assertion  of  its  re- 
served right  to  regulate  corporations  of  this  character  in  their 
relations  to  the  public.  But  no  violation  of  this  section  is 
charged  in  the  indictment,  and  we  are,  therefore,  not  required 
to  decide  that  question. 

"When  we  examine  the  two  remaining  sections  (2  and  3) 
we  fail  to  find  in  them  any  inhibition  upon  the  action  of  these 
corporations,  either  in  express  words  or  by  necessary  impli- 
cation. The  second  section  merely  declares  that 
*i^h*'»rt''"  ^^  hours'  labor  performed  within  12  consecutive 
hours  shall  constitute  a  day's  labor  in  the  operation 
of  all  steam-surface  railroads  owned  and  operated  within  the 
etate,  omitting  the  provisos  and  exceptions,  which  are  not 
material  here.  It  is  liut  a  statutory  definition  of  what  shall 
constitute  a  day's  labor  in  certain  employments,  and  would 
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control  in  any  controTerBj  affectiog  tlie  civil  liabilitiea  of  the 
employer,  in  the  absence  of  an  express  agreement  to  tLe 
contrary.  There  is  no  -prohibition  aimed  at  the  railroad 
company  against  permittiitfi;  or  requiring  more  honrs  of  labor 
dumg  the  calendar  day.  Id  fact,  the  section  authorizes  the 
employment  of  men  to  labor  at  least  20  hours  out  of  every  24. 
The  statement  is  that  10  hours'  work  within  12  consecutive 
hours  shall  be  a  day's  labor,  and  there  may,  therefore,  be  two 
such  days  during  each  calendar  day,  and  an  employ^  working 
for  20  hoars  at  an  agreed  daily  compensation,  without  any 
stipalation  as  to  the  number  of  hours  which  should  constitute 
a  day,  would  be  entitled  to  pay  for  two  days'  work.  Such  a 
provision  is  eminently  fair  and  just  in  operation,  and  the 
power  of  the  legislatnre  to  enact  such  a  law  cannot  be  suc- 
cesBfully  controverted.  The  third  section  is  in  harmony  with 
this  construction,  for  it  provides  that  for  fractional  'parts  of 
the  statutory  day  the  employ^  shall  receive  compensation  at 
the  same  rate  proportionately  aa  for  the  whole  day.  Full  ef- 
fect can  be  given  to  both  sections  by  construing  them  accord- 
ing to  their  terms,  and  applying  them  to  an  adjustment  of  the 
contractual  relations  of  the  parties,  when  they  have  omitted 
to  prescribe  in  the  agreement  for  hire  the  duration  of  a  day's 
sernce.  If  the  legislature  had  intended  io  make  it  unlawful 
for  a  railroad  company  to  permit  or  require  au  employ^  to 
work  more  than  10  hours  within  12  consecutive  honrs,  we 
must  infer  that  they  wonld  have  so  declared  in  direct  terms. 
The  prohibition  in  the  first  section  is  plain  and  positive,  and 
the  change  in  the  form  of  expression,  when  the  following  sec- 
tions are  reached,  is  significant,  and  indicates  an  intentional 
omission  of  the  prohibitory  feature.  The  conduct  which  it  is 
Bonght  by  the  force  of  this  statute  to  condemn  has  heretofore 
had  the  sanction  of  the  law,  and  it  is  a  familiar  canon  of 
construction  that  an  intention  to  change  the  rule  of  the  com- 
mon law  will  not  be  presumed  from  doubtful  provisions,  and 
the  presumptiou  is  that  no  such  change  was  intended,  unless 
the  enactment  is  clear  and  explicit  in  that  direction  ;  and,  if 
the  terms  of  the  statute  will  admit  of  two  iuterpretatioua,  that 
which  will  most  nearly  conform  to  the  rules  of  the  common 
law  is  in  all  cases  to  be  adopted.  Eights  and  liberties  which 
have  been  enjoyed  without  question  from  time  immemorial 
are  not  to  be  abridged  or  denied  by  legislative  action,  "  ex- 
cept by  clear,  unambiguous,  and  peremptory  language." 
Bedg.  St  Law,  318. 

We  express  no  opinion  as  to  the  extent  to  which  the  sover- 
eign power  may  go  in  restricting   the  exercise  of  what  are 
sometimes  termed  the  "  natural  rights  and  privileges  "  of  the 
individual  parties  to  the  social  compact,  or  how  far  their  free- 
(>8  A.  &  E.  R.  Cas.— 8 
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«lom  of  ActioB  may  be  controlled  by  Btatatory  regulations, 
especially  when  dealing  with  artificial  persons,  whose  exist- 
ence depends  npon  legislative  grace.  We  -are  required  hera 
to  apply  that  principle  of  conBtrucUon,  which  is  coeval  with 
lunnicipal  law,  that  purely  statutory  offences  cannot  be  es> 
tablished  by  implication,  and  that  acts  otherwise  innocent 
and  lawful  do  not  become  crimes,  unless  there  is  a  clear  and 
positive  expression  of  the  legislative  intent  to  make  them 
criminal.  The  citizen  is  entitled  to  an  unequivocal  warning 
l>efore  conduct  on  his  part,  which  is  not  Tiudum  in  se,  can  be 
made  the  occasion  of  a  deprivation  of  his  liberty  or  property. 
Under  a  proper  application  of  these  familiar  rules  of  inter- 
pretation, it  must  be  apparent  that  the  second  and  third  seo- 
tioQs  of  this  act  are  not  penal  in  their  scope.  No  prohibitory 
words  are  found  in  them,  and  no  terms  employed  from  whicn 
a  prohibition  can  reasonably  be  inferred.  The  language  used 
is  consistent  with  an  intent  to  cnufiae  them  to  a  regulatioir  of 
the  private  rights  and  civil  liabilities  of  the  contracting  par- 
ties, and  when  they  can  be  so  construed,  there  is  no  presump- 
tion that  more  was  intended.  We  are  not  permitted  to  spec- 
nlate  as  to  the  motive  or  design  of  the  law-makers,  or  to 
search  for  a  hidden  meaning  or  an  unexpressed  purpose  in 
the  enactment 

The  order  and  judgment  of  conviction  must  be  reversed, 
the  indictment  dismissed,  and  the  defendant  dischaz^d. 

All  concur  :  AiotBEWS,  C.J.,  and  Feckbak  and  Gbat,  JJ.,  in 
•result. 


Baltdtore  &  Ohio  Euploy^s'  Kkubf  Absociatior. 

(85  Wea  Virginia,  383.) 

Contract —Provliion  for  Arbitration — Right  to  Bring  Suit. — A  proviifaii 
Id  a  contract  that  all  difiereuccB  Krining  under  it  ^hall  be  submitted  to  arbi- 
trators, thereafter  to  be  chosen,  will  not  prevent  a  party  from  maintuning 
a  suit,  in  tlie  flrst  inetance,  in  n  court  to  enforce  his  rigs-hta  under  it. 

Railroad  Rell«f  Awoclation— Who  Entitied  to  Raiisf.—A  corporaUon 
or)(HQtzed  to  afford  relief  to  emploj^  or  certain  railroad  companies  in  on« 
irticle  of  its  constitution  provides  relief  to  those  injured  "b;  accideats 
-while  in  the  discharge  of  duty,  and  in  the  service  of  the  Baltimore  &  Ohio 
Railroad  Company,  or  of  any  other  railroad  company  whose  employ^  shall 
be  admitted  to  the  privileges  of  membership;  and  in  anotW  arltcla, 
"  whilo  in  the  discharge  of  duty  in  the  sarvice  of  either  of  the  companin 
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Aforesaid."  An  employ^,  i*tio  from  4  to  IS  mioutes  before  had  quit 
work  for  tbe  day,  while  guiag  liome  trom  work,  in  crowing  the  railroad 
^^^t..  — i.:ii_j  1. ifeW,  that  he  is  entitled,  as  a  member  of  the 


Appeal  from  Taylor  circuit  court 
John  A.  IJvtchivson,  for  appellant. 
JU.  H.  Dent,  tot  appellee. 

BsANNON,  J. — Joseph  E.  Eiimej  was  a  member  of  tbe  Balti- 
more &  Ohio  Belief  Association,  a  corporation  under  the  laws 
of  Maryland,  haviDg  for  its  object  to  provide  relief  to 
employ^  of  the  Baltimore  &  Ohio  llaitroad  disabled  *"  ■'•*^* 
by  accident,  siokness,  or  old  age,  and  at  their  deaths  for  their 
families ;  and,  having  been  killed  by  being  crushed  between 
cars  at  Grafton,  on  29th  October,  1884,  his  mother,  Elizs  Kin- 
ney, who  had  been  designated  as  the  beneficiary  of  his 
membership  or  policy,  in  case  of  his  death,  brought  a  suit  in 
the  circuit  court  of  Taylor  county  to  compel  the  paTment  by 
said  association  of  $500  as  the  amount  which  she  claimed  as 
her  right  undeF  its  constitution,  and,  the  court  having  allowed 
it  to  her,  the  defendant  appealed  to  this  court. 

The  first  point  of  objection  made  by  the  appellant  to  the 
decree  is  that  the  plaintiff  could  not  sue  because  of 
article  25  of  the  constitution  of  the  association,  which  reads 
thus :  "  Should  any  difference  arise  between  any 
claimant  for  the  benefits  herein  set  forth  and  the  i!*?'""~~ 
committee  of  man^ement,  it  shall  be  submitted  to  "** 

three  arbitrators,  one  to  be  chosen  by  each  party,  and  the 
third  by  the  two  thus  chosen,  whose  decision  shall  be  final." 
Does  this  article  forbid  Mrs.  Kinney  from  resorting  to  a  court 
of  justice  to  enforce  her  demand,  and  limit  her  to  arbitration  ? 
The  common-law  doctrine  is  thus  laid  down  in  2  Tuck.  Oomm. 
Laws,  31:  "Though  parties,  on  entering  into  a  contract, 
agree  that,  if  a  difference  should  arise  between  them,  they 
will  refer  it  to  arbitrators,  yet  a  bill  for  specific  performance 
of  such  agreement  will  not  lie.  Street  v.  Kigby,  6  Ves.  818  ; 
Oourlay  v.  Duke  of  Somerset,  19  Yes.  431 ;  and  it  seems  an 
action  at  law  will  not  lie  for  refusal  to  nominate  an  arbitrator 
in  pursuance  of  a  corenant  to  refer.  Browning  v.  Wright,  2 
Bos.  &  P.  13.  -Nor  is  an  agreement  to  refer  a  bar  to  a  suit 
or  action,  though,  if  the  purty  sues  contrary  to  his  bond  of 
submission,  he  is  liable  to  an  action  for  damages.  Mitchell 
V.  Harris,  2  Ves.  Jr.  132.  Nor  can  a  party,  by  an  agreement 
to  refer,  deprive  himself  of  right  to  apply  to  a  court  of  equity. 
Nichols  V.  Chalie,  14  Vea  271.  Indeed,  a  mere  agreement  to 
refer,  without  an  actual  consequent  reference,  is  no  bar  to  an 
Action  in  any  case."    2  Pars.  Cont  707  states :  "  Both  iu  this 
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conntrj  and  in  England  it  has  long  been  considered  that  the 
parties  to  a  contract  are  not  bonud  bj  an^  agreement,  whether 
in  or  out  of  the  contract,  to  refer  questiong  under  the  same 
to  arbitration ;  because  thej  cannot  oust  the  courts  of  their 
jurisdiction  bj  any  agreement  that  these  claims  shall  be  sub- 
mitted to  arbltrauou."  Same  doctrine  in  Morse,  Arb,  91. 
Many  American  cases  are  cited  for  this  proposition.  It  will 
be  seen  in  Condon  v.  Kailroad  Co.,  14  Grat.  314,  that  Jndge 
MoNcpBE,  and  in  Scott  v.  Avery,  36  Eug.  Law  &  Eq.  1,  that  Cole- 
BlDOE,  J.,  criticise  the  doctrine  as  standing  on  no  solid  reason, 
but  sav  it  is  law  too  long  settled  to  be  disturbed.  In  the 
case  of  Condon  v.  Railroad  Co.,  the  Viigiuia  court,  following 
the  Euglish  case,  feeling  the  unreasonableness  of  the  rule,  as 
I  myself  do,  drew  a  distinction,  which,  however  clear  in  words, 
is  not  in  principle  ;  as  Judge  Monccbe  admits  that  parties 
may  by  contract  lawfully  make  the  decision  of  arbitrators,  or 
of  any  third  person,  a  condition  to  a  right  of  action,  and  that 
then  such  decision  is  a  part  of  the  cause  of  action ;  and  until 
such  decision  is  made  the  courts  have  no  jurisdiction,  and 
therefore  cannot  be  said  to  be  ousted  ol  their  jurisdiction,  and 
they  can  only  be  said  to  be  so  ousted  when  an  independent 
cause  of  action  does  or  will  exist  which  itself  is  referred  to 
arbitration ;  and  the  Virginia  court  held  that  where  a  con- 
tract provided  that  work  in  construction  of  a  railroad  should 
be  inspected  and  received  by  the  engineer,  and  the  amount 
of  the  work  and  all  disputes  touching  the  same  should  be 
determined  by  him,  and  bis  decision  should  be  £nal,  without 
further  appeal,  the  contract  was  obligatory.  But  both  the 
Virginia  and  English  courts  say  that  such  a  contract  as  this 
under  said  article  25  does  not  prevent  suit  in  a  court  So  the 
flist  point  made  by  appellant  cannot  be  sustained. 

The  second  is  that  when  Kinney  met  with  the  accident  he 
was  not  in  discharge  of  bis  duties  as  an  employe, 
as  the  constitution  of  this  association  provides  for 
relief  only  in  case  of  accident  while  in  discharge  of  dnW  in 
the  service  of  the  Baltimore  &  Ohio  Bailroad  Company.  Kin- 
ney was  an  employ^,  and  had  been  on  the  day  of  this  accident 
cleaning  the  outside  of  passenger-cars,  had  quit  work  at  the 
hour  for  quitting,  (5  o'clock,)  and  in  from  4  to  10  minutes, 
according  to  one  witness,  and  from  6  to  15,  according  to 
another,  while  on  his  way  home  crossing  the  tracks,  in  passing 
through  an  opening  between  cars,  was  caught  between  them. 
Mow,  what  wfts  the  object  of  this  organization  ?  It  was  to 
aSord  members  indemnity  or  relief  in  case  of  accidents  nat- 
urally incident  to  their  service — accidents  likely  to  befall  them  ; 
accidents  fairly  attributable  to  that  service ;  accidents  oc- 
curring because  of  their  being  in  the  service  ;  traceable  to  no 
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-otlier  canse,  trlilch  vonld  not  have  happened  bnt  for  that  ser- 
vice. Now,  here  is  a  man  who  but  a  few  minutes  before  had 
stopped  work  for  that  day,  and  was  but  going  from  the  placa 
of  his  work  to  his  home,  was  yet  on  the  railroad  grounds,  and 
in  ci'osiiiug  the  track  was  killed  bj  cars  of  the  railroad  com- 
pany while  used  in  the  business  of  the  company— the  very 
thing  a<rainat  which  it  was  intended  to  provide ;  a  thing  with* 
in  the  true  spirit  and  intent  of  the  guaranty  or  insurance,  if 
even  not  within  its  very  letter.  Had  he  reached  home,  and 
fallen  down-stairs  and  been  killed  thereby,  or  bad  he,  while 
yet  on  the  railroad  (pounds,  been  murdered,  or  killed  by  a 
wagon,  or  any  cause  foreign  to  the  railroad  operations,  he 
would  not  be  within  the  undertaking ;  but  he  is  killed  while 
performing  the  indispensable  act  of  going  from  his  work  at 
the  day's  close  to  his  home,  before  yet  he  had  gotten  from 
the  railroad  tracks  and  from  among  the  cars,  and  out  of  the 
field  of  the  transaction  of  the  company's  business.  Was  he 
not  while  passing  over  the  railroad  tracks  in  going  to  and  re- 
turning from  his  home  in  the  course  of  his  labors,  as  much 
in  the  discharge  of  his  duties  and  in  the  service  of  the  com- 
pany as  when  ne  had  the  tools  with  which  he  worked  in  his 
bands,  for  the  purpose  of  the  questioo  in  hand?  It  does  seem 
to  me  that  to  say  that  bo  was  not  in  the  discharge  of  his 
duties  in  the  service  oJ  the  company,  within  the  spirit  and 
meaning  and  purposes  of  this  organization  and  its  constitution, 
■would  be  very  technical  and  refined. 
Decree  affirmed. 

Railroad  Emploja*'  Ralisf  Aiiociatloni, — See  Spitze  ».  Ballfmore 
A  Oliio  K.  Co.  (Md.J,  46  Am.  A  Sag.  R.  Cas.  495,  note  500;  Baltimnra 
A  Ohio  AS90C.  i.  Post  (Pa.),  8S  Id.  283;  Owens  e.   Btatimoie  ft  Ohio, 

Amoc.  (C.  a.  soM.a-'e). 


Johnson 

V. 

State. 
(91  Alabama,  70.) 


Railroad  Employes— Exemption  from  Road  Duty— Corporate  Prlvl- 
l^es. — Tbe  legislature  of  Alabama,  in  incorporating  a  railroad  company, 
conferred  upon  it  "  all  tbe  rights,  powers,  and  priTilejfes  "  granted  by  the 
legislature  of  Tennessee,  wbere  the  company  was  originally  incorporsled. 
The  Tennessee  act  exempted  the  employfis  of  the  company  from  road 
vluty,  but  thia  provision  was  held  to  be  unconstitutional  by  the  Supreme 
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Court  of  TeDoeBBee.  Bdd,  tbtit  the  emplojte  of  the  compao;  were  not 
exempt  from  loaA  datj  in  AlkbamB;  hdd,  bIbo,  thai  tbe  fact  tbac,  b;  ft. 
formtii  deciBicm,  the  TenaetBee  court  had  upheld  the  ezemptioD.  could  not 
preT«Dt  the  ButMcquent  deciBioa  declaring  it  uncoastitutionaL 

AppBAT.  from  Limestone  circuit  court, 
lodictment  for  failing  to  work  the  public  roads. 
Jlumea,  WaJker  tt  Shmey,  for  appellant. 
W.  L.  Martin,  Attj.  Gen.,  for  tlie  state. 

Oloptos,  J. — When  this  case  was  before  us  at  a  former 
term  (88  Ala.  176,  41  Am.  &  Eng.  B.  Cas.  275),  we  held  that 
the  exemption  of  the  officers  and  servants  of  the 
Memphiu  &  Charleston  Kailroad  Company,  con- 
ferred by  the  act  of  incorporation  of  the  state  of  Tennessee, 
is  not  a  mere  personal  privilege,  but  a  valuable  tight  of  the 
company,  and  that  the  language  of  the  act  incorporatijig  the 
compaav,  enacted  by  the  general  assembly  of  mis  state,  is. 
comprehensive    enough  to   include   and  grant  every   right, 

Eiwer,  and  privilege  granted  bjy  the  Tennessee  charter,  not 
consistent  with  th^  constitution  and  policy  of  Alabama. 
Of  course,  this  conclusion  rested  upon  the  theory  that  it  waa 
competent  for  tbe  legislature  of  this  state  to  confer  all  the 
rights,  powers,  and  privileges  granted  by  the  Tennessee  act  of 
incorporation  by  reference  to  that  act,  in  the  absence  of  con- 
stitutioual  prohibition,  and  also  on  the  presumption,  nothing 
to  the  contrary  being  shown,  that  it  was  competent  for  the 
legislature  of  Tennessee  to  make  such  special  exemptions. 
To  this  construction  of  the  act  of  incorporation  of  this  state 
we  adhere.  In  the  argument  on  the  former  appeal  our  atten- 
tion was  called  to  a  decision  of  the  supreme  court  of  Tennes- 
see, declaring  such  exemptions  in  an  act  incorporating  a  rail- 
road company  to  be  uneonstitiitional,  and  the  point  was  made 
that  no  right  or  privilege  is  conferred  by  the  Alabama  act  which 
the  legislature  of  Tennessee  conld  not  grant  under  its  consti- 
tution, though  specially  mentioned  in  the  act  of  that  state.  We 
then  declined  to  consider  the  bearing  and  eflfect  of  the  deci- 
sion on  the  question  involved,  the  same  not  having  been  put 
in  evideiice.  On  the  last  trial  two  decisions  were  put  in  evi- 
dence—Hawkins V.  Small,  7  Bait  193,  and  Neely  v.  State,  4 
Lea,  316.  The  difference  between  the  present  record  and  the 
record  on  the  former  appeal  consists  in  this  fact,  and  raises 
the  only  question  not  involved  and  decided  on  that  appeal. 
Appellant's  counsel  contend  that  by  reference  to  the  Ten- 
nessee act  all  the  rights,  powers,  and  privileges  conferred 
thereby,  applicable  to  the  Alabama  corporation,  and  not  in- 
consistent with  the  constitution  or  policy  of  this  state,  are 
extended  by  operation  of  law  as  fully  and  completely  as  if 
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eaoh  had  been  particalarly  Bet  oat  and  embodied  in  the  Ala- 
bama act  of  incorporatioii ;  and,  if  no  set  oat  and  embodied, 
no  decision  of  the  supreme  court  of  Tennessee  cnuld  aSect 
the  validity  of  the  exemption  ;  the  only  question  for  the  court 
(6  determine  being  whether  such  exemption  is  obnoxious  to 
the  constitution  or  policy  of  this  state.  Had  the  AJubama 
act  specifically  mentioned  the  rif^htsi  powers,  and  privileges 
granted,  independent  of,  and  without  reference  to,  the  Tennes- 
see act,  the  CQUtentioQ  of  counsel  would  be  sustainable  ;  but 
this  was  not  done.  The  Alabama  act,  after  grautine  the  right 
of  way  through  the  territory  of  the  state  over  tlie  bed  or 
bank  of  the  Muscle  Shoals  canal,  and  through  any  lands  be- 
longing to  the  state,  with  the  right  to  use  any  stone,  timber, 
or  other  materials  necessary  ia  the  construction  of  the  road, 
further  provides  :  "  And  said  company  shall  have  and  enjoy 
all  the  nghts,  powers,  and  privileges  granted  to  them  by  the 
acts  of  incorporation  above  mentioned  (the  Tennessee  acts), 
£iid  shall  be  subject  to  all  the  liabilities  and  restrictions  im- 
posed by  the  same."  Building  and  operating  the  same  road 
as  a  unit,  aAd  under  the  same  managemeut--oiie  scheme  of 
improvement — was  contemplated  and  provided  for  by  the  acts  . 
of  both  states ;  anditwasthemanifest  purpose  that  the  XoQQBS- 
see  and  Alabama  corporations  should  possess  the  same  rights, 
powers,  and  privileges,  constituting  similar  corporations  in  all 
material  respects.  To  this  end  the  Alabama  act,  with  the 
exception  of  a  few  locally  applicable  and  specifically  men- 
tioned, confers  in  general  terms  the  rights,  powers,  and  priv- 
il^es  granted  by  the  Tennessee  act.  Therefore,  in  order  to 
determine  what  these  are,  the  latter  act  must  be  necessarily 
looked  to  and  construed,  for  it  was  not  intended  to  confer  any 
particular  right,  privil^e,  or  immunity  on  the  Alabama  cor- 
poration ifijless  also  granted  by  the  Tennessee  act  to  the  Ten- 
nessee corporation. 

The  constitutionality  of  a  statute  is  a  question  which  pri- 
marily belongs  to  the  conrts  of  the  state  where  it  was  en- 
acted.    It  is  the  peculiar  province  of  the  highest  Froitnioi 
tribunal  of  the  state  to  interpret  its  constitutiou  ^i"*  ■■<«■- 
and   statutes,   and    the  exposition  of  that   court  y't""*"""" 
shoald  be  regarded  as  conclusive  and  binding  by  ,"",^^1, 
the  judiciary  of  other  states.     Jessup  v.  Carnegie,  auiuh*. 
80  N.  T.  44]  ;  Print  Works  Co.  v.  Lawrence,  23  N.  J.  Law,  590 ; 
H  Am.  &  Eng.  Eucy.  Law,  504.    On  this  principle  the  courts  of 
the  United  States  adopt  and  follow  the  construction,  with  few 
exceptions,  which  the  courte  of  the  eti^tes  have  placed  npon 
their  cons titutions  and  statutory  laws.     Said  Mahshatx,  C.J. : 
"  This  course  is  founded  on  the  principle,  SD])posed  to  be 
muversally  retx^^nized,  that  the  judicial  department  of  any 
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gOTemment,  wlieu  such  department  exists,  is  tkd  appropriate 
organ  for  construing  tbn  legislative  acts  of  that  government. 
*  *  *  On  this  principle  the  couutruction  given  by  this  court  to 
the  coustitntiou  and  laws  of  the  United  Htates  is  received  bj 
all  as  the  tme  construction  ;  and  on  the  same  principle  the 
construction  given  bj  the  courts  to  the  legislative  acts  of 
those  states  is  received  as  true,  nnleas  thej  come  in  conflict 
with  the  constitution,  laws,  or  treaties  of  the  United  States,'' 
Eliuendorf  v.  Taylor,  10  ^A'heat.  152.  On  the  same  principle 
the  construction  given  bj  the  courts  of  the  several  states  to 
their  organic  laws  and  statutes  is  received  as  true  by  the  judi- 
ciary of  the  other  states.  Judge  Cooley,  in  his  escellent 
work  on  Constitutional  Limitations,  222,  thus  states  the  role 
as  to  the  consequences  of  a  void  statute  :  "  When  a  statute  is 
adjudged  to  be  unconstitutional,  it  is  as  if  it  had  never  been. 
Bightd  cannot  be  built  up  under  it ;  contracts  which  depend 
upon  it  for  their  consideration  are  void.  It  constitutes  a  pro- 
tection  to  no  one  who  has  acted  under  it,  and  no  one  can  be 
punished  for  having  refused  obedience  to  it  before  the  deci- 
aiou  was  made.  And  what  is  true  of  an  act  void  in  toto  is  true 
also  as  to  auy  part  of  an  act  which  is  fouud  to  be  unconstitu- 
tional, and  which,  consequently,  is  to  be  regarded  as  having 
never  at  any  time  been  possessed  of  any  legal  force." 

It  becomes  material,  therefore,  to  inquire  whether  the 
supreme  court  of  Tennessee  has  adjudged  the  exemption 
under  consideration  to  be  unconstitutional.  In  Hawkins  e. 
Small,  supra,  it  was  held  competent  for  the  legislature  to  ex- 
empt the  officers  and  servants  of  a  railroad  corporation  from 
road  duty ;  but  in  the  subsequent  case  of  Neely  v.  State, 
supra,  it  was  adjudged  that  such  special  exemption  in  a 
charter  of  incorporation  is  class  legislation,  and  unconsti- 
tutionah  In  reference  to  the  case  nf  Hawkius  v.  Small, 
which  was  cited  in  support  of  the  validity  of  the  exemption, 
it  is  said  :  "  The  case  cited  does  sustain  the  position  assumed, 
but  it  does  not  appear  that  the  constitutionality  of  the  pro- 
vision iu  the  charter  in  that  case,  exempting  a  section  hand 
from  working  on  the  public  road,  was  considered.  Of  course, 
*  the  constitutionality  must  have  been  taken  for  granted ;  other- 
wise, the  result  announced  could  not  have  been  attained.  But 
the  opinion  does  not  discuss  the  validity  of  the  exemption, 
but  reaches  the  conclusion  in  favor  of  tne  exemption  upon 
other  grounds  stated  in  the  opinion.  We  are  of  opinion, 
however,  that  the  case  was  erroneously  decided,  and  over- 
ruled it,  as  it  is  liable  to  the  same  constitutional  objections 
which  lie  against  the  case  at  bar." 

The  supreme  court  of  Tennessee  having  declai'ed  such  ex- 
emptions to   be  unconstitutionai,  the  act  of  incorporation 
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passed  by  that  state  most  be  read  and  conatraed,  in  respect 
to  the  rights,  powers,  and  privileges  conferred,  as  if  the  pro- 
Tisioa  making  sach  ezemptious  vtia  not  written  or  mentioned 
therein.  The  exemption  never  having  had  any  legal  force,  is 
not  conferred  bj  the  Alabama  act  by  reference  ,to  the  Ten- 
nessee act.  Bat  it  is  also  contended  that,  as  the  supreme 
coart  of  Tennessee  had  decided  in  Hawkins  v.  Small  tliat  it 
was  competent  for  the  legislature  to  make  such  exemption,  it 
was,  in  the  eye  of  the  law  of  that  state,  a  valid  grant  wlien 
made,  and  that  the  decision  in  Neelj's  Case  cannot  have  a 
retroactive  effect,  so  as  to  alfect  or  defeat  its  validity.  The 
rule  invoked  is  that,  when  a  statute  has  received  a  judicial 
construction,  such  construction,  so  far  as  respects  contract 
rights  acquired  thereunder,  has  the  same  effect  as  if  incor- 
porated in  the  statute  in  terms.  In  Green  v.  Neal,  16  Pet. 
291,  the  supreme  courii  of  the  United  States  having  made  two 
decisions  establishing  an  important  rule  of  property,  founded 
on  the  construction  of  a  statute  made  in  conformity  to  the 
decision  of  a  state  conrt  at  the  time,  the  question  was  whether 
they  would  overrule  the  former  adjudications,  so  as  to  con- 
form to  a  different  construction,  adapted  afterward  by  the 
state  conrt  It  said :  "  If  the  construction  of  the  highest 
jjidicial  tribnnal  of  a  state  form  a  part  of  its  statute  law,  as 
much  as  an  amendment  of  the  legislature,  how  can  this  court 
make  a  distinction  between  them  ?  There  could  be  no  hesi- 
tation in  so  modifying  onr  decisions  as  to  conform  to  any 
legislative  alteration  in  a  statute ;  and  why  should  not  the 
same  rule  apply  when  the  judicial  tribunal  of  the  state  govern- 
ment, in  the  exercise  of  its  acknowledged  functions,  should 
by  construction  give  a  different  effect  to  a  statute  from  what 
had  at  first  been  given  to  iL"  Also,  in  Fairfield  v.  County  of 
Qallatin,  100  U.  a.  47,  the  court,  referring  to  the  decision  just 
cited,  observes :  "  With  much,  more  reason  may  we  change 
oar  decisions  construing  a  state  constitution  when  no  rights 
have  been  acquired  under  it,  and  when  it  is  made  to  appear 
that  before  the  decision  was  made  the  highest  tribunal  of  the 
state  had  interpreted  the  constitution  differently,  when  that 
interpretation,  within  the  state,  fixed  a  rule  of  property,  and 
has  never  been  abandoned,"  It  follows  from  the  foregoing 
decisions  that  when  no  rights  are  acquired  upon  the  faith  of 
a  judicial  construction  of  the  constitution  or  statutes  of  a 
state,  the  last  utterance  of  the  highest  judicial  tribunal  is  re- 
garded, not  as  retroactive  in  its  operation,  but  a  true  inter- 
pretation of  the  constitution  or  of  the  statute,  as  it  was  when 
ordained  or  enacted  ;  and  the  courts  of  the  United  States  and 
of  other  states  will  adopt  and  follow  the  later  construction. 
the  Alabama  act  of  incorporation  was  passed  in  January, 
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1850,  and  the  case  of  Hawkins  v.  Small,  was  not  decided  until 
the  April  term,  1874,  of  the  coart,  more  than  24  years  there- 
after.    In  such  case  the  rale  invoked  is  not  applicable. 

It  results  that  appellant  is  not  exempted  from  road  daty  by 
the  act  of  this  state  incorporating  the  Memphis  &  Charleston 
Railroad  Company. 
AfBmiedi 


AlCHHOND  &  Daktille  R  R  Co. 

(South  OaroUna  Suprtmu  Omrt,  March  IB,  18BS.) 

Station  Agent— Authority  to  Employ  Det«otlv«. — There  is  no  preininp- 
tiuD  tliut  a  rnilrood  station  agent  hiu  u  right  to  employ,  in  the  name  of  tae 
tsilroad  companj,  detectives  to  ferret  out  robberies.  Accordingly,  in  aa 
action  bj  detsctive  to  recover  for  Bervicee  rendered  at  the  inetaoce  of  tba 
stadon  agent,  woof  of  the  contract  with  the  agent  to  charge  the  company 
cannot  be  admitted  until  it  Siat  appeara  that  the  agent  had  aathority  t» 
make  Buch  contracts. 

Appeal  from  Oreenville  common  pleas  ciroait  court.  Action 
to  recover  for  serrices  rendered. 
Wm.  A.  WiUiams,  for  appellant. 
John  C.  SaskeR  and  Wdis  (£  Orr,  for  respondent. 

HoGoVAN,  J.  This  was  an  action  to  recover  from  the  de- 
fendant corporation  the  snm  of  $480  for  services  alleged  to 
have  been  rendered  said  companv  in  the  capacity 
OueiutH.  ^j  ^  detective.  The  complaint  alleged  that  the 
defendant  company,  a  common  carrier  of  goods,  etc.,  having 
suffered  great  losses  by  reason  of  their  cars  being  broken  into 
and  robbed  on  the  line  of  their  road  at  or  near  Greenville, 
employed  the  plaintiff  as  a  detective  and  special  agent  to  fer- 
ret ont  and  discover  the  robbers,  recover  the  goods,  etc.;  and 
that  he,  the  plaintiff,  in  such  capacity,  rendered  laborious  and 
valuable  services  to  the  company,  at  its  special  instance  and 
request,  which  work  was  worth  at  least  the  amount  claimed, 
$485.  The  defendant  company  put  in  a  general  denial  of  the 
paragraphs  of  the  complamt  which  alleged  the  employment 
of  the  ^aintiff,  value  of  services,  etc. 
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It  BeemB  that  about  1687  the  plaintiff  was  on  the  regnlar  po- 
lice force  of  the  city  of  Greeaville,  and  that  Mr.  Watson  was 
what  is  known  as  "depot  agent"  of  the  railroad  company  at 
that  Btation;  and  when  the  plaintiff,  in  giving  his  testimony, 
was  asked  if  Mr.  Watson  "  employed  "  him  to  assist  in  fer- 
reting oat  the  robberies,  the  defendant's  attorney  objected 
to  the  admissibility  of  the  testimony,  and  the  court  sustained 
tiie  objection,  ruling  that  the  testimony  was  inadmissible  to 
bind  the  railroad  company,  until  it  was  first  shown  that  Mr, 
Watson  was  authorized  "by  the  company  to  hire  detectives. 
Plaintiff  excepted.  The  witness  then  proceeded,  and,  among 
other  things,  stated  that  he  had  written  to  one  H.  T.  Fellers, 
of  Atlanta,  who  claimed  to  be  "a  special  agent"  of  the 
company,  to  work  up  the  matter  of  the  aforesaid  robberies. 
He  had  two  letters  from  Fellers  upon  the  business,  which,  be- 
ing offered  in  evidence,  were  ruled  to  be  inadmissible  to 
charge  the  company.  The  plaintiff  accepted.  Another  letter 
from  E.  Berkeley,  superintendent,  of  date  June  11,  1S88,  ad- 
dressed to  the  lawyer  of  the  plaintiff,  William  A.  Williams, 
Esq.,  was  offered  an  excluded.  Plaintiff  again  excepted. 
Upon  the  close  of  the  plaintiff's  testimony,  the  attorney  for  the 
defendant  moved  for  a  nonsuit,  which  was  granted  on  the  ground 
"  that  the  plaintiff  had  not  introduced  any  evidence  to  show  that 
the  railroad  company  ever  employed  Mr.  Schlapbach  to  do  any- 
thing ;  and  there  is  no  testimony  to  show  that  there  were  any 
services  rendered,  which  the  Htchmond  &  Danville  Bailroad 
Company  ever  ratified  or  accepted.  That  the  letters  were 
mleu  out  makes  no  difference.  If  all  the  letters  had  been  re- 
ceived in  evidence,  it  would  not  hare  affected  the  case  one  way 
or  another,  until  it  had  first  been  shown  that  the  Richmond 
&  Danville  Railroad  Company  had  given  Mr.  Fellers  authority 
to  employ  detectives,  etc.  So  the  motion  for  a  nonsuit  is 
granted." 

From  this  order  the  plaintiff  appeals  to  this  court  upon  the 
following  grounds  :  (1)  Because,  it  being  in  evidence  that  C. 
E.  Watson  was  the  agent  of  the  railroad  company  at 
Greenville,  and  was  in  general  charge  of  the  busmess 
of  the  company  there,  as  matter  of  law,  it  was  his 
duty  to  take  charge  and  recover  the  goods  stolen  in  transit 
on  the  railroad  of  said  company  ;  and  the  judge  erred  in  ex- 
cluding evidence  of  the  contract  between  said  Watson  and 
the  plaintiff.  (2)  Because,  it  being  in  evidence  that  H.  T. 
Fellers  was'  a  special  ^ent'  employed  by  the  B.  £  D.  Bail- 
road  Company,  to  investigate  the  alleged  robberies  from  the 
company,  the  pdge  erred  m  excluding  the  letters  written  by 
him  to  the  phuutiff  as  follows.  (3)  Because,  it  being  in  evi- 
dence that  E.  Berkeley  was  the  superintendent  of  the  B.  &  D. 
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It.  B.  Company  and  that  lie  hod  written  the  foUowii^  letter, 
to  wit.  (4)  Because  the  judge  erred  in  graotiDg  a  nonsuit  on 
the  ground  that  there  was  no  evidence  mat  the  railroad  com- 
pany had  employed  the  plaintiff  to  do  anything,  and  should 
have  held  tniat  there  was  evidence  to  go  to  the  jury  as  to 
whether  the  defendant,  by  its  ^ents  C.  E.  Watson  and  H.  T. 
Fellers  and  superintendent,  E.  Berkeley,  had  employed  the 
plaintiff  to  do  service  for  them  ;  and  that  there  was  evideuce 
that  the  said  plaintiff  had  performed  services  for  the  said 
defendant,  and  that  it  was  for  the  jury  to  determine  whether 
they  were  valuable  or  not,  (5)  Because  the  judge  erred  in 
j^ranting  a  nonsuit  on  the  ground  that  there  was  no  evidence  to 
show  that  there  were  any  services  which  the  B.  &  D.  B.  B. 
Cbmpany  ever  ratified  or  accepted,  while  the  whole  testimony 
shows  that  the  company  accepted  the  services  of  the  plantit^ 
and  the  letter  of  the  superintendent  shows  that  the  services 
were  ratified,  sud  the  only  question  open  was  the  measure  of 
compensation,  etc." 

As  the  presiding  judge  granted  a  nonsuit  for  the  want  of 
evidence  to  charge  the  defendant  corporation,  we  have  read 
the  whole  testimony  in  uie  case  carefully.  It 
iutisB'HwM.  seems  to  us  that,  while  the  plaintiff,  to  his  credit, 
as  a  member  of  the  city  police,  was  active  in  ferret- 
ing out  the  successive  robberies  committed  on  the  line  of  the 
railroad  at  or  near  Greenville,  there  was  no  evidence  showing 
that  the  company,  or  any  authorized  agent  of  it,  employed  the 
plaintiff  for  compensation  to  act  as  a  detective  in  uncovering 
the  robbers  and  their  plunder.  It  is  quite  clear  that  there 
was  no  pretence  of  a  contract  with  any  one — at  least  as  to  the 
amount,  for  the  action  itself  is  brought  upon  a  gvardum  tner- 
uit.  It  is  quite  probable  that  the  station  agent,  Mr.  Watson, 
knowing  that  the  plaintiff  was  an  active  man  on  the  police 
force  of  the  city,  and  somewhat  familiar  with  the  business  of  a 
detective,  should  have  spoken  to  him  in  general  terms,  re- 
questing him  to  assist  in  discovering  the  railroad  robbers. 
But  if  he  went  further,  and  undertook  to  make  a  special 
contract  for  services  as  a  detective,  binding  upon  the  railroad 
company,  we  are  constrained  to  agree  with  the  circuit  judge 
that  proof  of  such  a  contract  to  charge  the  company  could  not 
be  admitted  until  it  first  appeared  that  the  person  under- 
taking to  make  it  had  the  authority  to  do  so.  This  was  an 
emergency  not  in  the  ordinary  coiirse  of  business.  Such  a 
succession  of  robberies,  happily,  are  not  of  every  day  occur- 
Tence ;  and  we  cannot  suppoi^e  that  the  right  to  employ 
detectives  at  will,  in  the  name  of  the  company,  was  embraced 
in  the  general  scope  of  the  powers  given  to  a  station  agent 
"  In  order  to  charge  one  with  a  contract  alleged  to  have  been 
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made  by  an  agent,  the  agent's  authority  mast  be  clearly 

S roved,  and  that  it  has  been  strietly  purBaed."  Bank  v. 
ohnaon,  3  Bich.  Law,  46  ;  Piedmont  Manf.  Co.  v.  Columbiu 
A  G.  B.  Co.,  19  S.  Car.  373;  Waldrop  v.  Railroad  Co..  28  S. 
Gar.  159,  34  Am.  &  En^.  K.  Cas.  204. 

The  judgment  of  thi»  court  is  iliat  ilie  judgment  of  the 
dicuit  court  be  affirmed 

HqIteb,  C.  J.,  and  PoFB,  J.,  concur. 


LONQ 

V. 

Ghicaoo,  Eausas  &  Wjsjxbs  B.  Co. 

(Kanta*  Bupreme  OouH,  Feb.  6,  1803.) 

Mattar  and  Serrant—Tloket  Agsnt  with  Contaglou*  DJ»>M— Liability 
of  Company.^Wliure  a  railroad  cumpany  bag  in  iia  empluy  an  ageDt  at  a 
■laiiun  ButiiDrized  to  Bell  ticliets  upon  its  line  of  road,  aad  he  happeoB  at 
the  tinic  to  be  afflicted  with  a  contagiouB  diMBie,  aod  anotlier  peraon  comes 
Id  contact  with  aucb  agent  ia  purcbasins  at  the  station  a  railroad  ticket, 
■ad  thereby  coutracta  fTom  the  agent  the  diseaie,  the  railrDad  compaa;  is 
not  linble  io  dimageB  therefor,  if  Deither  the  company  nor  aoy  of  its  Bupe- 
rlor  officers  bad  any  knowledge  that  the  ticket  agent  was  afflicted  with 
such  a  diieaae.  In  such  a  case,  knowledge  on  tha  part  of  the  railroad 
company  is  an  element  Eesential  to  liability. 

Ebbob  from  Kingman  district  court. 

Action  to  recover  damages  resulting  from  small-pox,  con- 
tracted by  plaintifr  6wing  to  his  coming  in  contact  with  de- 
fendnnt's  ticket  agent. 

Wm.  Mum/ord  and  Paiierson  &  WkittwigWl,  for  plaintiflF  in 
error. 

Geo.  B.  Peek,  A,  A.  Hurd,  and  Robert  Duidap,  for  defendant 
in  error. 

HoBTON,  O.  J.  The  facts  in  this  case  are  Bubstaotially  as 
follows :  Cheater  D.  Long  went  to  the  small  station  of  An- 
ness,  on  the  defendant's  line  of  railroad,  to  pni'-  ^^ 

chase  a  ticket  to  take  passage  on  its  road.     In 
doing  so  he  came  in  contact  with  one  Clayton,  the  ^ent  who 
was  selling  tickets  at  that  statioo,  and  he  charges  that  Clay- 
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toQ  at  tlie  time  was  nfflictnd  witli  tlie  conta^oas  disease  of 
Hmall-pox— A  fact  which  Clayton  either  knew,  or  might  have 
known,  at  the  time,  and  that,  by  reason  of  coming  into  close 
proximity  with  Clayton,  the  plaintiff  contracted  the  diseaae 
and  snifered  from  tlie  Etame.  Subsequently  Long,  by  his  next 
friend.  Major  C.  Long,  broagbt  his  action  to  recover  $20,000 
^lamages,  alleged  to  have  been  suffered  by  him.  The  railroad 
company  filed  a  demurrer  to  the  petition,  which  the  court  be- 
low sustained.     Complaint  is  made  of  this  raling. 

It  is  the  rale  that  where  the  owner  of  a  house,  office,  or 
r«HitMi«B  other  tenement,  knowing  that  it  is  so  infected  hy 
LuTimirf  ~  *^*  smali-jiox,  or  any  other  contagious  disease,  as 
MBtuT.  to  be  unfit  for  occupation,  and  to  endanger  the 
healtn  and  lives  of  the  occupants,  and  concealing  this  Icnowl- 
ed(je  from  the  person  invited,  induces  him  to  hire,  occupy,  or 
visit  it,  and  the  person  so  hiring  or  invited  takes  a  disease  by 
reason  of  the  infection,  the  owner  is  guilty  of  actionable  neg- 
ligence. In  such  a  case,  however,  it  must  be  shown  that  the 
owner  knew  that  the  house,  office,  or  tenement  was  so  infected 
as  to  endanger  the  health  or  life  of  any  person  who  might 
visit  or  occupy  it  Knowledge  is  an  element  in  the  intent  es- 
sential to  liability.  Bishop,  Non-Coni  Law,  §  502 ;  'Meeker 
V,  Van  Benssehier,  15  Wend.  397 ;  Minor  v.  Sharon,  112  Mass, 
477;  Cesar  v.  Karutz,  00  N.  T.  229;  Smith  v.' Baker,  20  Fed. 
Bep.  709 ;  Gilbert  v.  Hoffman,  66  Iowa,  206. 

In  this  case  it  is  not  charged  that  the  railroad  company,  or 
'  any  of  its  superior  officers,  knew  that  its  agent  at  Auness  was 
afflicted,  with  any  disease,  contagious  or  otherwise.  We  do 
not  think  that  a  master  of  a  railroad  company  is  liable  in 
damage  to  a  third  person  because  such  person  has  contracted 
«  contagious  or  infectious  disease  from  an  ^ent  when  the 
master  or  company  has  no  knowledge  that  the  agent  is  afflicted. 
Proof  of  acienter  is  necessary.  An  insane  person  is  civilly 
liable  to  make  compensation  in  dam^es  to  persons  injured 
by  his  acta.  An  innkeeper  who  was  insane  was  held  liable 
for  not  keeping  the  goods  of  his  guest  safely.  Cross  v,  An- 
drews, 2  Cro.  Eliz.  622.  See  also  Cooley,  Torts,  p.  115,  §  99 ; 
11  Amer.  &  £ng.  Ency.  Law,  144.  Insanity  is  a  disease,  but  a 
master  or  railroad  company  will  not  be  liable  for  such  infir- 
mity in  an  agent,  having  no  knowledge  thereof.  Story,  Ag. 
§  8.  And  see  Pope,  Lun.  340 ;  Bussell,  Merc.  Ag.  6 ;  8  Jarm. 
&  B,  Conv.  p.  10;  Busw.  .Insan.  p.  313,  But,  if  one  knowingly 
employs  an  insane  person  as  his  sen'ant  or  ^ent,  he  will  be 
liable  for  damages  to  innocent  third  persons  resulting  from 
acts  done  by  th&  insane  person  in  the  scope  of  his  employ- 
ment. Busw.  Insan.  §  357.  The  ndenter,  however,  must  be 
shown. 
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The  employment  knowingly  of  an  improper  person  to  ooma 
Lu  contact  witli  the  pnblic  as  an  agent  woald  be  gross  miscon- 
dnct;  bat,  if  the  master  or  railroad  company  is  fanltless  in  re- 
gard to  employing  an  ^ent  and  in  coDtinuing  his  employ- 
ment, tbe  master  or  railroad  company  ought  to  be  excused 
civilly  from  the  consequences  of  auy  secret  disease  or  like  in- 
firmity of  the  agent,  in  the  absence  of  all  knowledge  thereof. 
Even  a  dog  which  has  manifested  no  vicioas  propeasities  may 
be  kept  by  his  owner  without  being  tied  or  otherwise  secured ; 
bat  if  the  animal  is  vicious,  and  the  owner  has  been  notified 
of  the  fact,  a  duty  is  then  imposed  upon  him  to  keep  the  ani- 
mal secure,  and  be  is  respouaibie  for  any  mischief  if  he  fails 
to  observe  this  duty.  The  scienter  must  be  established.  Ches- 
ter D.  Lone  was  lawfully  in  the  station  at  Anness,  and  was 
without  fault,  on  his  part,  in  purchasing  his  ticket  of  Clayton, 
the  agent ;  and  in  selling  his  ticket  Clayton  was  acting  clearly 
'within  the  scope  of  his  employment,  but  his  disease  was  not 
known  to  the  railroad  company,  or  any  of  its  superior  olficers, 
and,  although  it  was  contemporaneous  with  his  employment, 
the   railroad  company  cannot  be  charged  with   the   conse- 

aaences  thereof.  The  negligent  or  accidental  act,  if  any,  if 
le  agent  in  imparting  a  contagious  disease  to  Long,  the  pur* 
chaser  of  the  railroad  ticket,  was  not  within  the  scope  of  his 
authority,  so  as  to  charge  the  company,  his  master.  The  sick- 
ness of  an  agent  with  a  contusions  disease  cannot  be  presnmed 
to  be  authorized  or  directed  by  the  master,  and  is  not  an  in- 
cident in  any  way  to  the  employment  of  selling  tickets,  or 
acting  as  ^ent  at  a  station.  We  are  not  referred  to  any  de- 
cisions, and  we  cannot  find  any  in  the  books,  where  a  master 
or  railroad  company  has  been  liable  in  a  case  like  this.  The 
judgment  of  the  district  court  will  be  afErmed.  All  the  jos- 
tioes  concurring. 


MuLLiaxN 


Nbw  Yobk  &,  RocEAWAY  Bbach  B.  Ca 

(128  Nea  York,  106.) 

Mactar  and  Servant — Torti  of  Servant^Tickat  Agant  Cauiing  Airaat  of ' 
Puianpr. — A  railroad  ticket  Hgeot  who,  octiag  under  request  of  police 
officeiB  to  look  out  for  persoos  passing  counterfeit  money,  oauses  the  aireit 
of  a  peraoD  who  hod  purchased  a  ticket  and  had  ofFered  therefor  a  bill 
Whktt  he  KM^itod,  ii  not  acting  within  the  line  of  hia  duty,  and  hia  acta 
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cannot  be  attributed  to  the  railroad  company  so  aa  to  render  it  liable  for 
false  impriaoament. 

8am«— Same— Breach  of  Contract  with  Putenger.— The  aiftt  of  ticket 
ageot  ill  poiniiug  out,  to  the  police,  and  directing  the  arrest  of  s  petsuo 
wliom  he  Buapecte  of  hnTtD(;  passed  counterfeit  munej  in  the  purchase  of  a 
ticket,  does  uot  make  the  railroad  compan;  Hablo  for  a  bresclk  of  its  <»>n- 
tracc  with  the  person  arrested  as  a  passenger. 

Eabl  and  Finch,  JJ.,  duwnfin^. 

Appeal  from  HUpreme  ooart,  general  term,  second  depart- 
ment. 

Action  for  false  imprisonment. 

Tbe  material  facts  of  this  case  are  snbstantiallj as  follows: 
On  the  afternoon  of  the  10th  of  Jnly,  1888,  the  plaintiff  ac- 
companied by  a  friend,  went  to  defendant's  station  at  Easi 
New  York,  and  parebased  tickets  for  passage  to  Kockaway 
Beach  and  back.  He  ^ave  the  station  agent  a  fiTe-doUar  bill, 
and  received  back  the  tickets  and  his  chanse,  with  which  he 
passed  out  to  the  platform,  and  he  waited  there  for  the  train. 
In  about  10  minutes  the  ticket  agent,  accompanied  by  two 
policemen,  came  out  on  the  platform  and  pointed  out  to  the 
policemen  the  plaintiff  and  his  friend,  and  said  in  substance 
that  they  had  passed  a  counterfeit  five-dollar  bill  npon  him, 
and  he  directed  the  police  officer  to  arrest  the  two  men.  The 
policeman  told  the  ticket  agent  that  he  believed  that  there 
mnst  be  some  mistake,  as  he  knew  the  plaintiff  and  his  friend 
to  he  reputable  business  men,  and  could  not  believe  that  they 
had  committed  the  crime.  The  agent,  however,  said  that  they 
bad  passed  the  counterfeit  bill  npon  him  and  that  he  could 
not  be  mistaken ;  and  he  ended  by  insisting  that  the  police- 
man shonid  arrest  the  plaintiff  and  his  friend,  which  was  ac- 
cordingly done.  The  plaintiff  and  his  friend  were  taken 
through  the  street  to  the  police  station,  in  custody,  a  distance 
of  ft  mile.  On  arriying  at  the  pohce  station  the  five-dollar 
bill  which  the  plaintiff  had  given  to  the  ticket  agent  was  sent 
to  a  neighboring  bank,  and  was  there  pronounced  good.  The 
police  sei^eant  sent  for  the  ticket  agent,  and  after  he  came 
the  facts  were  explained  to  him,  and  he  said  he  was  sorry  for 
what  he  had  done,  and  wanted  plaintiff  and  his  friend  to  ex- 
cuse him.  after  which  plaintiff  and  his  friend  were  discharged. 
They  had  been  detained  an  hour  or  so  at  the  police  station. 
Subsequently  plaintiff  commenced  thisaction  to  recover  dam- 
^es  for  tbe  assault  upon  him,  and  his  arrest,  and  he  recov- 
ered a  verdict 

E.  F.  B.  Sinadale,  for  appellant 
Chas.  J.  Patterson,  for  respondent. 

O'Bbien,  J. — The  plaintiff  recovered  dam^ea  in  this  oase 
upon  an  allegation  tnat  he  was  unlawfully  arrested  and  im- 
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Eriaoned  b;  the  defendaDt.  The  legal  question  involved  re- 
ites  to  the  responsibility  of  the  defendant  for  the  ^^ 
ccndact  of  a  ticket  agent,  under  the  following  cir- 
cumstances ;  On  the  10th  of  July,  1888,  the  plaintiff  and  a 
companion  went  to  the  defendant's  station  at  the  comer  of  At- 
lantic Avenue,  and  Yesta  Street,  Brooklyn,  and  procured  from 
the  ticket  agent  there  two  excursion  tickets  to  Bockaway 
Beach.  The  plaiutifT  handed  to  the  agent  a  new  five-dollar 
bill  in  payment  for  the  tickets,  and  received  from  him  the 
tickets  and  the  change.  A  very  short  time  before  the  plaintiff 
and  his  friend  appeared  at  the  station  and  purchaseAi  the  tick- 
eia,  a  detective  connected  with  the  Brooklyn  police  force 
came  to  the  station  and  left  with  the  agent  the  following  pa- 
per: "]jook  out  for  three  men  passing  15.00  counterfeit  bills. 
Garfield's  pictura  One  35  years,  blue  coat,  black  slouch  hat, 
BmuU  dark  mustache  ;  one  40  years,  dark  alpaca  coat,  black 

Eants,  slouch  hat ;  the  other  35  years,  blue  suit,  black  slouch 
at,  full  red  whiskers, — looks  like  Italian."  "When  the  plain- 
tifT  and  his  companion  came  to  the  station  the  ticket  agent 
supposed  they  were  two  of  the  persons  described  in  the  notice 
left  with  him  by  the  detective.  The  agent's  statement  as  to 
what  took  place  between  himself  and  the  detective  before  the 
plaiutifF  appeared  at  the  station,  and  his  action  in  consequence 
down  to  the  time  of  the  arrest,  is  not  contradicted.  The  agent 
was  told  bj  the  detective  that,  if  any  of  these  men  referred  to 
in  tbe  paper  put  in  an  appearance,  to  havo  the  officers  arrest 
them.  He  says  that  the  two  men  walked  up  to  the  window  of 
ilie  ticket-office,  and  the  plaintiff  took  a  brand  new  five-dollar 
bill  from  his  pocket,  and  asked  for  two  tickets  for  Bockaway 
Beach  and  return.  What  the  agent  then  did  is  perhaps  best 
expressed  in  his  own  language.  He  says :  "  I  took  the 
money  from  him  and  gave  him  the  two  tickets.  Didn't  let 
on  anything  at  the  time.  Took  the  bill  and  left  it  one  side, 
because  it  looked  '  qneer.'  After  the  two  went  outside  a  mea* 
Beuger  boy  came  in.  I  took  the  bill  up  before  the  messenger 
came.  Took  a  pin,  and  pulled  to  find  the  two  parallel  sdk 
threads  that  run  through  the  bill;  it  appears  in  all  these 
kind  of  bills  that  are  made  with  the  distributor  fiber  through ; 
it  is  like  a  pencil-mark,  red  and  blue;  and  wheu  I  picked  at 
it  I  could  not  uee  anything  in  it,  and,  as  I  have  no  instructions 
fo  arrettt  anybody,  I  took  the  bill,  and  when  tbe  messenger 
boy  came  in  I  told  him  to  take  the  bill,  go  up  to  the  Howard 
House,  and  see  if  he  could  find  Detective  McNeany.  If  he 
did,  to  give  him  the  bill,  aud  tell  him  that  the  men  who  had 
the  bill  were  here  at  tbe  station.  I  told  him  that  if  he  didn't 
find  liim  to  give  it  to  the  ticket  agent  at  the  Howard  Honee. 
The  detective  said  something  about  giving  him  the  bill,  and  to 
53  A.  &  K  R.  Cbs.— 4 
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ask  Iiim  if  that  was  the  bill.  I  sent  the  bill  awoj  by  this  boy 
— the  same  bill  that  I  received.  Afterward  Officer  KenDej 
and  the  mesaenger  boj  came  in.  The  bill  was  not  retnmed 
to  me.  I  never  had  the  bill  after  I  gave  it  to  the  messenger 
boy."  It  seems  that  in  consequence  of  the  action  of  the  agent 
the  p6liee  arrived  in  a  short  time  after  the  tickets  had  been 
purchased,  and  while  the  plaintiff  and  his  companion  were 
Hitting  on  a  bench  outside ;  and,  as  the  plaintdfr  claims,  the 
agent  pointed  him  out  to  the  police,  and  directed  them  to  ar- 
rest him.  He  was  arrested  and  brought  to  the  police  court, 
when,  it  appearing  that  the  bill  was  good,  be  was  discharged. 
The  transaction  immediately  preceding  the  arrest  is  thus  de- 
scribed by  the  plaintiff:  "  I  went  in  and  handed  in  a  five- 
dollar  bill  to  the  ticket  agent.  Asked  him  for  two  return  tick- 
ets for  !Rockaway.  He  took  the  bill  and  looked  at  me.  I 
thought  it  was  some  young  man  that  might  have  known  me, 
he  was  going  so  alow,  going  to  make  the  change,  and  ^ve  me 
the  tickets,  and  walked  back  in  the  rear  of  the  office.  There 
was  an  operator  (a  lady)  sitting  there.  He  had  some  con- 
versation with  her ;  and  in  another  comer  was  a  boy — in 
another  corner  of  the  room.  He  came  hack  to  me  and  looked 
at  me  again.  I  says:  '  ¥ou  ought  to  be  in  a  little  more  hurry 
than  that.'  He  didn't  say  a  word,  but  handed  me  out  the 
change  and  my  return  tickets, — the  cliange  of  the  five-dollar 
bill,  which  I  think  was  four-thirty,  or  whatever  it  was.  Then 
we  walked  out  on  the  platform,  down  un  the  Atlantic-avenue 
side,  and  sat  on  the  bench  of  the  station  platform  for  ten  or 
fifteen  minutes  waiting  for  the  train  to  come  up.  It  is  a  reg- 
ular platform.  I  thiuk  there  is  a  porch  over  it.  I  did  not 
have  to  pass  through  a  gate  to  go  to  it."  After  the  plaintiff 
was  pointed  out  to  the  police  by  the  agent  he  was  brought 
into  the  ticket  office,  and  the  agent  then  charged  him  with 
having  passed  to  him  a  five-dollar  counterfeit  bill,  which  the 
plaintiff  denied,  but  gave  to  the  agent  another  bill  in  its 
place.  The  agent  deujed  that  he  ga^ve  any  direction  to  the 
police  to  make  the  arrest,  and  there  was  some  question  on 
the  trial  as  to  whether  the  bill  that  was  actually  passed  bj 
the  plaintiff  was  'the  bill  produced  before  the  police  magis- 
trate and  found  by  him  to  be  good,  but  these  questions  must 
be  regarded  as  settled  in  the  plaintiff's  favor  by  the  verdict 
of  the  juiy. 

Assuming,  as  we  must,  that  the  agent-  directed  the  arrest, 
and  that  the  plaintiff  had  committed  no  offence  that  justified 
it,  the  question  still  remains  whether  the  agent  was  actine 
Agtatnotut-  in  the  line  of  his  duty,  so  as  to  make  the  defend- 
wnT'rfkii  *'^''  responsible  for  his  acts.  It  is  quite  clear 
latr.  from  the  evidence  that  the  agent  was  first  put 

upon  his   guard,    and,   in   fact,  set  in  motion,  not   by   any 
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direcfian  from  the  defeutUut,  but  bj  the  police.  WLen  he 
took  the  bill  he  kiiew,  ur  at  leaHt  believed,  it  to  be  a  coauter- 
feit;  but,  notwitlistauding  this,  h«  gave  the  pluiiitiff  defend- 
aDt'u  property  for  it,  whereas  it  was  his  duty,  coDsidering 
liiin  merely  us  the  ageut  of  the  defendant,  to  refuse  it  He 
did  not  take'the  bill  iu  the  course  of  his  business  as  agent, 
but  for  the  purpose  of  entrapping  persons  that  he  believed  to 
be  engaged  iu  the  commisHiun  of  crimes.  This  may  have 
been  laudable  enough  on  his  pait  as  a  citizen  or  as  a  person 
aidiug  the  police,  but  he  was  not  acting  iu  the  line  of  his 
duty  as  defendaut's  ageut.  If  lie  had  been  cheated  or  im- 
poHed  upon  bj  the  plaintiff,  or  if  he  honestly  believed  he  had 
been,  and  then  attempted  to  recover  what  lie  had  or  supposed 
he  had  lost  by  the  arrest  of  the  plaintiff,  it  might  then  be 
said  that  he  was  engaged  iu  the  protection  of  the  property 
and  interests  of  the  defendaut,  aud,  therefore,  acting  within 
tile  line  of  his  duty.  Bat  here  a  ticket  ugent  of  a  railroad 
deUberately  takes  from  a  person  applying  to  purchase  a  ticket 
vhat  he  believes  to  be  a  counterfeit  five-dollar  bill, — not,  of 
coarse,  iu  good  faith,  or  iu  the  regular  and  ordinary  course  of 
his  bnsiuess,  but  for  the  purpose  of  aidiug  the  police  in  the 
detection  of  criminals, — and  theu  immediately  directs  the 
arrest  of  the  person  from  whom  he  took  the  bill  Such  an 
act  on  his  part  is  not  binding  on  his  pi-incipal.  If  he  was  in 
fact  acting  within  the'  scope  aud  iu  the  line  of  his  duty,  he 
wonld  have  refused  to  receive  what  he  believed  to  be  counter- 
feit money  for  the  property  of  his  principal,  and  would  have 
refused  to  part  with  such  property,  except  upon  receipt  of 
what  at  least  be  believed  to  be  good  money.  The  defendant, 
as  a  citizen,  might  with  perfect  propriety  render  to  the  police 
such  services  as  }ib  could  in  procuring  the  detection  and 
arrest  of  persons  engaged  iu  passing  counterfeit  money,  but 
it  does  not  follow  that  all  his  acts  in  that  respect  are  binding 
on  the  defendant  The  charge,  therefore,  that  the  defendaut 
procured  the  plaintiff  to  be  arrested  without  cause  was  not 
made  out,  as  the  act  of  the  ticket  agent  in  this  respect  cannot 
be  attributed  to  them. 

The  remaining  question  is  whether  it  was  shown  that  the 
dffeudaut  is  liable  for  a  breach  of  its   contract  Habrnuthat 
with  the  plaintiff  as  a  passenger,  or  for  neglect  of  vumw^r-i 
any  duty  it  owed  to  him  growing  out  of  the  rela-  esntr"*. 
tion   of  passenger   and  carrier.     The   law  is   settled  that  a 
common  carrier,  by  its  contract  of  transportation,  undertakes 
to  protect  the  passenger  against  any  injury  arising  from  the 
negligence  or  wilful  misconduct  of  its  servants  while  engaged 
in  performing  a  duty  which  the  carrier  owes  to  him.    Stewart 
V.  Eailroad  Co.,  90  N.  T.  588.  12  Am.  &  Eng.  B.  Cas.  127. 
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Upon  the  facts  disclosed  by  the  record  it  is  very  difficnlt  to 
bnog  this  case  within  that  principle.  All  ve  knov  with 
respect  to  the  duties  of  the  a^ent  la  tiiat  he  sold  tickets  at 
the  BtatioD  from  a  place  behind  a  window  in  the  waiting-room. 
It  does  not  appear  that  he  had  any  charge  of  the  place  where 
the  plaintiff  was  when  arrested,  or  that  the  plaintiff  was, 
within  the  meaning  of  the  decisions,  in  his  custody,  or  nuder 
his  protection,  or  that  the  ticket  agent  was  intrusted  by  the 
defendant  with  any  powers  or  duties  with  respect  to  the  exe-  . 
cation  of  contracts  for  the  transportation  of  passengers. 
Upon  the  facta  disclosed  at  tlie  trial  it  would  be  quite  diffi- 
cult, if  not  impossible,  to  classify  the  act  of  the  agent  in 
pointing  out  the  plaintiff  to  the  police  and  directing  his  arrest 
as  negligence  or  wilful  misconduct  There  can  be  no  doubt 
that  a  conductor  or  like  ^ent  of  a  carrier  of  passengers,  who- 
bas  them  in  his  cliai^e  and  under  his  care,  may  violate  the 
duty  which  he  owes  to  them  by  directing  an  arrest  without 
cause,  for  which  hia  principal  may  be  held  liable,  but  sof- 
fioient  was  not  shown  m  this  case  to  bring  it  within  that  rule. 
The  judgment  should  be  reversed,  and  a  new  trial  granted,, 
oosts  to  abide  the  event. 

Andrews,  Feckham,  and  Grat,  JJ.,  concur. 

Eabl,  J.  {dusentinc/). — The  plaintiff  purchased  of  the  de- 
fendant's agent  at  East  New  -York  two  tickets  for  himself 
and  friend  to  Bookaway  Beach  and  back  over  its  railway,  and 
immediately  passed  out  of  the  depot  building  on  to  the  plat- 
form outside,  where  he  took  a  seat  under  an  awning,  npon  a. 
bench  provided  for  passengers  who  were  awaiting  brains. 
By  the  purchase  of  these  tickets  the  relation  of  carrier  and 
passenger  was  created  between  htm  and  it ;  its  agreement, 
implied  from  the  facts,  being  that  it  would,  upon  its  first  train 
stopping  at  that  station,  carry  him  to  his  destination.  The 
train  was  soon  expected,  and  while  he  was  there  waiting  for 
it  he  was  entitled  to  a  safe  place  to  stand  or  sit,  and  it  was 
nnder  obligation  to  him  that  he  should  not  be  injured  by  the 
careless  or  wilful  misconduct  of  any  of  its  employ^  or  agents. 
Carpenter  v.  Railroad  Co.,  97  N.  T.  494,  21  Am.  &  Eng.  K. 
Cas.  331.  In  that  case,  after  the  plaintiff  had  purchased  his 
ticket  for  a  passage  on  the  defendant's  road,  and  while  he  was 
standing  on  the  platform  at  the  depot,  a  postal  clerk  threw  a 
mail-bag  from  the  train,  which  struck  and  injured  him ;  and 
'  Danfosth,  J.,  writing  the  opinion,  said ;  "  The  plaintiff  was 
injured  before  the  actual  commencement  of  his  journey,  but 
he  was  lawfully  on  the  platform,  because  he  was  a  passenger." 
And  it  was  held  that  it  is  the  duty  of  a  railroad  corporation  to- 
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provide  for  a  passenger  a  safe  passage  to  the  traio  be  desires 
to  take,  and  to  take  reasonable  care  that  he  shall  not,  while 
on  its  premises,  be  exposed  to  any  aiinecessary  danger,  or  to 
-one  oi  vhich  it  is  avare ;  that  it  is  bound  to  exercise  the 
atmost  vigilance,  not  onlj  in  guarding  its  passengers  u^inst 
-careless  interference  by  others,  bat  even  against  Tiolence ; 
and  if,  in  consequence  of  neglecting  this  duty,  a  passenger 
receiyes  injury,  which  in  view  of  all  the  circumstances,  might 
have  been  reasonably  anticipated,  it  is  liable.  No  one  will 
question  that,  if  the  plaintilf,  white  sitting  upon  the  bench 
waiting  for  the  train,  had  been  injured  by  the  carelessness  of 
one  of  the  defendant's  employ^,  it  would  have  been  liable ; 
and  it  is  now  well  settled  that  where  a  railroad  company 
would  be  liable  for  the  careless  act  of  its  employ^  it  would 
also  be  liable  for  his  wilful  or  malicious  act,  causing  injury 
to  a  passenger  whom  it  was  bound  to  keep  and  carry  safely. 

lu  White  V.  Baikoad  Co.,  20  N.  Y.  Wkly.  Dig.  510,  it  waa 
held  that,  if  a  passenger  on  a  street  railway  is  ejected  from 
the  car  and  assaulted  by  the  driver,  when  the  fare  haa  been 
put  in  the  box,  the  company  is  liable,  and  also  for  causing 
the  arrest  of  the  passenger. 

In  Hamel  v.  Perry  Co.  (Sup.),  6  N.  T.  Supp.  102,  affirmed  in 
ibis  court,  125  N.  X.  707,  the  action  was  for  assault  and  bat- 
tery and  false  imprisonment,  and  it  was  held  that  the  court 
correctly  charged  that,  if  the  defendant's  employ^  unjusti- 
6aih\j  assaulted  the  plaintiff  while  and  because  plaintiff 
attempted  to  pass  through  a  gate  which  the  employe  was  in 
charge  of,  and  as  part  of  the  same  transaction,  and  assuming 
to  act  under  the  defendant's  authority,  called  in  a  police 
officer,  and  had  the  plaintiff  arrested,  defendant  was  Cable, 
and  that  it  was  immaterial  whether  it  authorized  the  arrest  or 
not. 

In  Stewart  v.  Railroad  Co.,  90  N.  T.  588, 12  Am.  &  Eng.  B. 
Cas.  127,  where  the  plaiutiff  was  a  passeuger  on  one  ol  the 
defendant's  street-cars,  and  was  unjustifiably  assaulted  and 
beaten  by  the  driver,  it  was  held  in  an  action  to  recover  dam- 
ages therefor  that  it  was  liable ;  that  the  rule  relieving  a 
master  from  liability  for  a  malicious  injury  inflicted  by  his 
servant,  when  not  acting  within  the  scope  of  his  employment, 
does  not  apply  s.b  between  a  common  carrier  of  passengers 
and  a  passenger ;  that  such  a  carrier  undertakes  to  proteet 
the  passenger  against  any  injury  arising  from  the  negligence 
or  wilful  misconduct  of  its  servants  while  engaged  in  per- 
forming a  duty  which  the  carrier  owes  to  the  passenger.  Id 
that  case,  Jui^e  Tracy,  writing  the  opinion  of  the  court,  cited 
many  anthorities,  and,  among  other  things,  said :  "  In  the 
present  case  the  defendant  had  intmsted  the  execution  of  the 
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uontract  to  the  driver  of  the  oar,  aod  the  plaintiff  was  under 
his  protection.  Any  breach  of  the  contract  committed  by 
the  uriver  was  a  breach  committed  by  the  defendant.  It  is 
conceded  tliat  any  injury  ariBiiig  from  the  mere  negliseuce  of 
the  servant  constitutes  a  breach  of  the  contract  Had  the 
driver,  while  ezecutinc  the  contract,  carelessly  and  negli- 
gently injured  the  plaintiff,  the  defendant's  liability  wonld 
not  have  been  doubted.  Can  it  be  less  a  breach  of  the  con- 
tract that  the  injury  was  intentionally  inflicted  ?  An  act  which 
would  amount  to  a  breach  of  the  carrier's  contract  if  negli- 
gently done  wonld  be  equally  a  breach  if  done  wilfully  and 
inaliciously.  It  is  immaterial  whether  a  breach  of  contract 
results  from  the  negligence  or  wilfulness  of  the  defendant's 
agent.  It  is  the  injury  that  was  suffered  by  the  plaintiff  while 
in  the  defendant's  car,  and  not  the  motive  which  induced  it, 
that  constitutes  the  gist  of  the  action.  Mo  reason  exists  for  ■ 
holding  a  master  liable  for  the  negligence  of*  servants  in  his 
employment  which  does  not  with  equal  force  preclude  him 
from  alleging  intentional  default  of  the  servant  as  an  excuse 
for  not  performing  a  duty  which  he  has  undertaken.  In  the 
former  case  the  negligence  of  the  servant  is  that  of  the 
master,  and  that  is  the  ground  of  the  master's  liability ;  in 
the  latter,  the  act  of  the  servant  is  the  act  of  the  master,  the 
motive  of  the  servant  making  no  difference  in  regard  to  the 
legal  character  of  the  master's  default  in  doing  his  dnty.  *  *  * 
A  rule  which  should  make  the  carrier  liable  when  the  act  re- 
sulting in  the  injury  wa^  carelessly  but  unintentionally  done, 
and  exonerate  him  when  the  iniurv  was  the  result  of  the  in- 
tentional act  of  the  servant,  would  lead  to  most  absurd  results. 

In  Dwinelle  v.  Bailroad  Co.,  120  M.  Y.  122,  44  Am.  &.  Eng. 
K.  Cas.  384,  it  was  held  that  a  railroad  company,  by  the  sale 
of  a  ticket  for  passage  on  its  road,  assumes  the  obligation  and 
undertakes  absolutely  te  protect  the  passenger  against  any 
injury  from  negligence  or  wilful  misconduct  of  ite  servante 
while  performing  its  contract ;  and  that,  whatever  may  be  the 
motive  which  incites  the  servant  to  commit  an  unlawful  or 
improper  act  toward  the  passenger  during  the  existence  of 
the  relation  of  carrier  and  passenger,  the  carrier  is  liable  for 
the  act,  and  its  natural  and  legitimate  consequences.  In  such 
a  case,  ton,  it  has  been  held  that  it  is  wholly  immaterial  upon 
the  question  of  the  defendant's  liability  that  the  servants 
acted  in  good  faith.     Hamilton  v.  Bailroad  Co.,  53  N,  T.  25. 

In  this  case,  the  relation  of  carrier  and  passenger  having 
been  created  by  the  purchase  of  the  tickets,  the  plaintiff  was 
jnst  as  much  entitled  to  protection  against  the  wrongful  abts 
of  the  defendant's  servants  as  if  at  the  time  of  the  asaanlfr 
upon  him  and  his  arrest  he  had  been  in  one  of  its  oars.    Ha 
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■was  in  a  place  where  he  had  a  right  to  be,  &nd  where,  under 
the  roles  of  law  annoanced  in  the  cases  cited,  he  was  entitled 
to  protection  against  injury  from  the  neghgent  or  wilfnl  acts 
of  its  servants.  It  is  immiiterial  what  the  ticket  agent's  mo- 
tive may  have  been.  He  may  have  been  prompted  bj-  the 
desire  bi  do  a  public  service  by  the  arrest  of  criminals,  or  by 
a  malicions  motive,  simply  to  do  the  plaintiff  an  injury,  aiid 
still,  under  the  authorities  cited,  the  defendant  was  liable  for 
his  acts.  Suppose,  instead  of  directing  the  police  officer  to 
arrest  tlie  plaintiff,  he  himself  had  seized  and  confined  him 
in  the  depot,  would  any  one  then  contend  that  the  defendant 
wonid  not  be  liable  ?  And  can  it  be  said  that  that  case  would 
have  been  any  different  in  principle  from  this  ?  Suppose,  in- 
stead of  directing  the  police  officer  to  arrest  hjm,  he  himself 
bad  made  the  arrest,  and  dragged  the  plaintiff  through  the 
streets  to  the  police  station,  can  it  be  aonbted  that  the  de- 
fendant would  have  been  liable  ?  The  law  makes  it  liable  in 
such  cases  simply  because  of  tlie  unlawful  intei'ference  with 
the  person  of  the  plaintiff,  a  passenger,  by  one  of  its  employes^ 
and  the  motive  of  the  employe  is  entirely  immaterial  upon 
the  question  of  its  liability.  The  motive  may  operate  upon 
the  question  of  damages,  out  cannot  wholly  shield  the  de- 
fendant against  liability. 

The  agent  not  only  caused  the  arrest,  but,  in  violation  of 
the  duty  which  the  defendant  owed  the  plaintiff,  growing  out 
of  the  sale  of  the  tickets,  and  the  contract  thus  made  to  canr 
him  to  his  destination,  he  broke  the  contract  by  rendering  it 
impossible  that  the  plaintiff  could  be  carried.  Instead  of  go- 
ing upon  the  train,  as  he  had  the  right  to  do  under  his  con- 
tract, by  the  act  of  its  ^ent  he  was  taken  to  a  police  station, 
and  kept  under  arrest  for  an  hour  or  more.  Can  a  ticket 
agent  sell  tickets  to  a  passenger  and  then  arrest  him,  or  cause 
bim  to  be  arrested,  so  that  he  cannot  take  passage  upon  the 
train  for  which  he  has  purchased  a  ticket,  and  the  railroad 
company  escape  all  responsibility  for  his  acts  ?  If  the  plain- 
tiff had  been  a  mere  lounger  in  or  about  the  defendant  s  de- 
pot, having  no  relations  with  it, — not  a  passenger, — different 
rales  of  Ikw  would  apply;  and  it  may  well  be  that,  upon  the 
facts  as  they  appear,  it  would  not  have  been  liable  for  the  as- 
sanlt  upon  him  and  his  arrest.  Its  liability  to  him  grows  out 
of  the  fact  that  he  was  a  passenger,  entitled  to  its  protection. 
No  question  was  made  upon  the  trial  as  to  the  extent  of  the 
ticket  agent's  authority.  It  was  there  assumed  that  he  was 
the  agent  having  the  charge  ol  the  depot  at  East  New  York. 
It  does  not  appear  that  there  was  any  other  agent  at  that 
point  He  is  spoken  of  in  the  evidence  as  "the  agent"  The 
genera)  superintendent  of  the  defendant's  road  testified  that 
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he  was  "the  agent"  of  the  defendant  at  Eitst  New  York,  and 
in  the  motion  by  the  defendant's  coniiBel  for  a  nonsuit  he  was 
Bpoken  of  as  "  the  ^ent "  of  the  defendant.  The  ja(^e  in  his 
charge  to  tlie  jury  Bpoke  of  him  a»  "  the  ticket  agent  in  charge 
of  this  station,"  and  no  exception  whatever  waB  taken  to  this 
remark,  and  no  claim  what«Ter  waa  there  made  by  the  de- 
fendant that  he  was  not  its  agent  in  charge  of  that  depot. 

Vi'e  therefore  see  no  reason  to  doabt  that  the  judgment  ia 
favor  of  the  plaintiff  is  right,  and  should  be  affirmed,  with 
costs. 

Finch,  J.,  concurs. 

Tieli«t  Agent  Causing  Arre>t  of  PuHngor— See  the  case  of  Palmeri  a. 
HftDlmttan  It.  Co.,  patl,  wliere  Ihe  New  York  CoHrt  of  Appeals  diiUa- 
gitisheB  tbe  above  cue  and  particularl;  deflnu  ita  appUoation. 


Uaxoattak  B.  Ca 
(183  Xea  York,  261.) 


Muter  and  Serrai)t— -Torti  of  Sarv ant— Ticket  Agant— Falte  Imprlton- 
ment. — A  railroad  compau]'  Js  liable  for  the  scu  of  a  ticket  ngcut  who, 
after  a  passenger  has  purchased  a.  ticket,  declares  that  tlie  coin  given  ia 
pajment  ia  counterfeit,  publicly  denounces  thepasseoger  bh  a  couDicrfeiter, 
usee  insulting  language  toward  her,  and  detains  her  while  he  sende  for  an 
officer.  In  such  case  the  agent  acts  within  the  scope  of  hia  employment, 
and  the  compan;  ia  liable  both  for  the  false  imprisonment  and  for  tha 
slander. 

CroM-examlnation^Plalntiff  at  an  Habitual  Litigant. — Ad  offer  by  de- 
fendant  upon  plaintiff's  crusa-cxamiuatiuu  to  uliow  thuC  ahe  was  an  habitual 
litigant  was  pro(ierly  excluded. 

Appeal  from  supreme  coart,  general  term,  second  depart- 
ment. 

Action  for  false  imprisonment  and  slander. 
■      Brainard  TiMes,  for  appellant. 
James  D,  Bdl,  for  respondent. 

Gray,  J. — Quite  recently  we  had  occasion  to  consider  a  case 
where  the  ticket  a^ent  of  a  railroad  company  directed  the 
arrest,  by  police  onicers,  of  a  person  in  the  railroad  station, 
whom  he  suspected  of  being  a  counterfeiter, 
ite  KBiitKu  ^Q^  jiiQ  company  was  thereafter  sued  for  false 
imprisonment.  In  that  case  the  facts  were  briefly 
stated — that  the  ticket  agent  had  b:een  notified  by  the  polioe 
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aatliorities  to  vatch  for  men  of  a  certain  description,  BOBpected 
of  passing  counterfeit  bills.  Upon  a  certain  occasion  two  men 
Cftma  into  the  station,  and  one  of  them  tendered  a  bill  in  pay- 
ment for  tickets.  The  af;ent  suspected  tliem  of  being  the 
coonterfeitei^  wanted  bj  the  police,  and  thought  the  bill 
looked  "  qneer,"  but  nevertheless  took  it,  and  gave  back  the 
change  with  the  tickets,  saying  nothing  to  tliem.  He  then 
seat  for  a  police  officer,  to  whom  he  pointed  out  the  men,  who 
were  then  on  the  station  platform.  The  bill  was  Bubsequently 
proQonnced  to  be  genuine,  and  the  man  was  discharged.  We 
held  that  the  company  was  not  responsible  in  damages, 
becanee  the  agent  was  not,  in  what  he  did,  acting  within  the 
scope  and  line  of  his  duty.  His  acts  were  not  such  as  could 
be  deemed  to  be  performed  in  the  course  of  his  employment, 
or  snch  as  were  demanded  for  the  protection  of  his  em- 
ployer's intoreat,  but  rather  those  ol  a  citizen  desirous  of 
aidmg  the  police  in  the  detection  and  arrest  of'  persons 
soBpected  ot  being  engaged  in  the  commission  of  a  crime. 
Sis  duty,  as  the  particular  ^ent  of  the  company,  was  to  have 
refused  to  accept  and  change  the  bill  tendered  in  payment  for 
pass^e  tickets,  if  he  supposed  it  was  not  genuine ;  and,  when 
ne  dia  accept  it,  his  only  purpose  could  Imve  been  to  further 
the  efforts  of  the  police  authorities  bv  such  a  stop,  and  could 
not  possibly  be  considered  as  something  which  his  employers 
or  Ms  employment  required  of  him.  I  refer  to  the  case  of 
Mulligan  v.  Railway  Co.,  129  N.  Y.  506,  ante,  p.  47. 

In  the  present  case,  however,  the  acts  of  the  ticket  agent 
were  of  a  different  character.  The  plaintiff  pur- 
chased a  ticket  of  the  agent  at  the  elevated  railroad  *'•«'••■»'*■- 
station,  and  passed  through  to  take  the  cars, 
after  some  altercation  about  the  amount  of  the  change. 
The  ticket  agent  immediately  afterward  came  out  upon  the 
platform  of  the  station,  charged  her  with  having  given  him 
a  counterfeit  piece  of  money,  and  demanded  another  quarter 
iu  place  of  the  one  given  him.  She  insisted  upon  her  money  * 
being  genuine,  and  refused  to  give  another  quarter  or  to  hand 
back  the  change.  He  became  angry,  and  called  her  a  counter- 
feiter and  a  common  prostitute.  He  placed  his  hand  upon 
her,  and  told  her  not  to  stir  until  he  had  procured  a  police- 
man to  arrest  and  to  search  her.  He  detained  her  in  the 
station  for  a  while,  but  let  her  go  when  he  failed  to  get  an 
officer.  This  action  was  then  brought  to  recover  damages 
because  of  injury  sustained  from  the  unlawful  imprisonment, 
or  the  restraint  imposed  upon  the  plaintifTs  person,  accom- 
panied by  the  slanderous  words,  publicly  spoken,  concerning 
Ler.  The  jury  believed  her  story,  and  the  jndgment  which 
she  has  recovered  the  appellant  seeks  to  avoid  principally 
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Upon  the  gromid  that  the  ticket  a^eot  was  acting  outside  of 
the  scope  of  his  emploTment  in  doing  the  acts  complained  of. 
The  appeal  muat  fail.  This  is  not  like  the  MalHgan  Case. 
Here  the  agent  was  acting  for  his  employers,  and  with  no 
other  couceiTable  motive;  losing  his  temper  and 
injuring  and  insulting  the  plaintifi'  npou  the 
occasion.  He  believed  that  plaintiff  had  passed 
a  counterfeit  piece  of  monej  upon  him,  and  thus  had 
■  obtained  &  passf^e  ticket  and  good  mouey  in  change. 
What  he  did  was  in  the  endeavor  to  protect  and  to  re- 
cover his  employer's  property ;  and  if  in  his  conduct  he 
committed  an  error,  which  was  accompanied  by  insulting 
langu^e  and  the  detention  of  the  person,  the  defendant,  as 
his  employer,  is  legally  responsible  in  an  action  for  damages 
for  the  injury.  For  all  the  acts  of  a,  servant  or  agent  which 
are  done  in  the  prosecation  of  the  business  intrnsted  to  him 
the  carrier  becomes  civilly  liable,  if  its  passengers  or  stran- 
gers receive  injury  therefrom.  The  good  faith  and  motives  of 
the  servant  are  not  a  defence,  if  the  act  was  unlawful.  Once 
the  relation  of  carrier  and  passenger  entered  upon,  the  car- 
rier is  answerable  for  all  couseqnences  to  the  passenger  of  the 
wilful  misconduct  ot  negligence  of  the  persons  employed  by 
it  in  the  execution  of  the  contract  which  it  has  undertaken 
toward  the  passenger.  This  is  a  reasonable  and  necessary 
rule,  which  has  been  upheld  by  this  court  in  many  cases,  of 
which  Weed  v.  Railroad  Ca,  17  N.  T.  362 ;  Hamilton  v.  Itail- 
road  Co.,  53  N.  Y.  25  ;  Stewart  v.  Railroad  Co..  90  N.  Y.  588. 
12  Am.  &  Eng.  R  Cas.  127  ;  and  Dwinelle  v.  Railroad  Co.,  !»> 
N.  Y.  117,  U  Am.  &  Eng.  R.  Cas.  384,  319,— are  sufficient 
instances. 

What  materially  distinguishes  the  present  from  the  Mulligan 
Case  is  that  there  the  servant  of  the  company  was  not  acting 
for  the  protection  of  the  company's  interest,  but  went  quite 
outside  of  the  line  of  his  duty  to  perform  a  supposed  service 
to  the  community,  by  procuring  the  arrest  of  criminals  whom 
he  knew  the  authorities  were  endeavoring  to  apprehend. 
That  did  not  enter  into  the  transaction  of  his  employer's  busi- 
ness ;  whereas  here  the  ticket  agent  clearly  was  engaged 
about  the  company's  affairs,  but,  in  the  belief  of  the  jnry, 
unlawfully  detained  the  plaintiff,  and  insulted  her  by  slander- 
ing her  character.  It  is  needless  to  consider  the  case  of 
Mali  V.  Lord,  39  N.  Y,  381,  so  much  relied  upon  by  the  appel- 
lant. There  is  no  parallel  between  the  case  of  a  clerk  in  a 
Htore  who  has  a  person  arrested  and  se.irched  upon  suspicion 
of  a  theft,  and  whose  general  employment  could  not  warrant 
such  an  act,  and  the  present  case,  of  an  t^^ent  who  is  con- 
sidered to  be  invested  by  the  carrier  with  a  discretion  and  a 
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duty  in  mattexs  of  his  employment,  from  which  an  authority 
is  iiiferable  to  do  whatever  is  necesaary  abont  it.  Though 
injury  and  insults  are  acts  in  departure  from  the  authority 
conferred  or  implied,  nevertheless,  as  they  occar  in  the  course 
of  ihe  employment,  the  master  becomes  responsible  for  the 
wroDR  committed.  JUDOE  Amdbewb,  in  Ilouuds  v.  Railroad 
Co.,  64  N.  Y.  129,  points  out  the  distinguishing  principle  of 
these  cases,  and  refers  to  Mali  v.  Lord,  in  the  course  of  his 
opioion. 

The  ofiFer  by  defendant,  upon  plaintiff's  cross-examination, 
to  show  that  she  was  an  habitual  litigant,  was  properly  ex- 
cluded. It  had  nothing  to  do  with  the  issue,  and  if  true 
would  not  prove  her  unworthy  of  belief,  any  more  cro»«uBi- 
than  it  would  follow  from  her  admission  of  its  BatiM. 
truth  that  the  litigations  which  such  a  tendency  had  encour- 
aged were  not  upon  meritorious  grounds. 

The  testimony  of  tlie  witneHu  Murjihy,  a  bystander  upon 
the  occasion,  as  to  the  ticket  agent's  conversation  with  him,  I 
think,  was  admissible,  as  occurring  simultaneously,  and  as 
illustratiiig  somewhat  the  transaction  ;  but,  even  if  question- 
able, the  defendant  appears  to  have  objected  to  the  testimony 
after  it  was  in,  and  obtained  no  ruling  by  motion  to  strike  oat. 
When,  subsequently,  upon  it  appearmg  to  the  court  that  the 
plaintiff  did  not  hear  the  conversation,  an  objection  to  the 
testimony  continuing  was  considered  proper  by  the  judge,  and 
was  at  once  sustained. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 


tag.  B.  Cu.  438. 


IirrBBNATiONAL  &  Qbeat  TSosersEas  B.  Oo. 


Master,  and  Servant— Torts  of  Servant— Scops  of  Employment — Burden 
of  Proof. — Where  a  recover;  is  lought  of  the  master  for  an  injur;  inflicted 
t^  bis  seTTBDt,  the  plsintiS  must  show  that  the  serrsnt  did  the  wrong 
while  actiog  within  the  scope  of  bis  emplo;ment 
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Brmkaman — Authority  to  EJact  Tratpawar. — A.  bnkemaD  on  t  niiroaO 
tram  lias  no  implied  uutliuriif  to  eject  [re>puiMera  from  the  CArs. 

EVidenoa— Daclarationi  after  Accld«nt~R«i  QsrtB. — In  an  actioo  foi 
pvrBuuHl  lujurius  Uie  declamiiuuB  u(  the  plaiulitf  tuiule  at  tlie  place  ol  the 
accideuc,  Bud  within  a  very  few  moments  arier  it  occurred,  and  while  he 
was  still  writhing  under  the  pain  inflicted,  4re  sdmiwible  as  part  of  the  ra 

Appeal  from  Buek  district  coart. 
Action  to  recover  damages  for  personal  iojaries. 
N.  B.  Morris  and   Gordd  &   Camp,  for  appellant. 
\V.  a  Byford,  W.  J.  Graham,  and  J.  H.  Turner,  for  appel- 
lee. 

Gaine8,  J. — This  action  was  brought  by  appellee  to  re- 
cover of  appellant  damacea  for  personal  injuries  alleged  to 
CttKitatwi  li*ve  been  iutbcted  by  a  servant  of  the  company. 
The  case  made  by  the  pleadings  and  proof  for  the 
plaintiff  was  that,  as  a  freight  train  of  the  defendant  company 
was  drawing  out  of  a  station,  he  attempted  to  board  a  box-car 
by  means  of  the  ladder,  and  that  thereupon  a  brakeman  ao 
costed  him  roughly,  and  ordered  him  oS.  He  objected,  on 
account  of  the  speed  of  the  train;  but  the  brakeman  repeated 
his  order,  and  struck  him  a  blow,  which  caused  him  to  fall 
nnder  the  wheels  and  to  receive  the  injuries  of  which  he  com- 
plains. On  behalf  of  tlie  railroad  company  it  was  claimed  in 
defence — First,  that  the  plaiutiflf  was  not  interfered  with  by 
the  brakeman,  and  that  he  negligently  attempted  to  board  the 
car  while  in  motion,  and  was  thrown  to  the  ground ;  and, 
setxmdly,  that,  if  he  was  stricken  by  the  brakeman,  the  act  was 
sot  done  in  the  scope  of  the  latter's  employment.  The  testi- 
mony showed  that  the  plaintiff  fell  from  a  car,  and  that  the 
wheels  passed  over  him,  crushing  his  arm  and  breaking  his 
leg.  The  controversy  was  as  to  the  cause  of  the  accident.  A 
witness  was  permitted  to  testify,  over  the  objection  of  defend- 
ant, "  that  on  the  morning  of  the  accident  he  heard  a  train 
going  south,  and  just  after  it  passed  he  heard  some  one  that 
he  took  to  be  plaintiff  crying  for  help.  This  was  about  ISO  or 
200  yards  from  witness' house.  He  immediately  got  up  oat 
of  bed  and  put  on  his  clothes,  and  went  hurriedly  to  where 
plaintiff  was  lying  near  the  railroad  track,  badly  hurt  by  the 
train.  No  person  was  there  when  witness  got  thore.  The 
conductor  and  other  trainmen  were  within  a  short  distance, 
coming  in  that  direction.  Before  they  got  there  plaintiff 
told  witness  that  a  brakeman  knocked  him  off  the  train,  and  it 
ran  over  him:  that  the  plaintiff  was  crying  out  in  his  misery, 
and  made  the  statement  several  times."  An  exception  was 
reserved  to  the  admission  of  the  teatuuony^  and  it  is  now  as- 
signed as  error. 
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Were  the  declaratdona  of  plaintiff  admisBible  as  a  {lart  of 
the  rea  gestce  ?  All  declarahons  or  exolamatious  uttered  bj 
the  parties  to  a  trauBaction,  and  which  are  con- 
temporaneonB  with  and  accompany  it,  and  are  cal- 
culated to  throw  light  Ofion  the  motives  and  in- 
tention of  the  parties  to  it,  are  clearly  admissible  as  parts  of 
the  rea  geatas.  Very  respectable  authorities  restrict  the  doc- 
trine of  res  gestoB  within  the  limits  indicated  by  the  foregoing 
definition,  and  exclude  all  declaratioDs  which  are  a  narrabou 
of  past  oooarrences.  This  is  a  convenient  and  salutary  rule, 
and  probably  the  more  logical  one ;  and,  if  it  were  an  open 
question  in  this  state,  we  should  hesitate  long  before  adopt- 
ing another.  Another  rule,  applied  in  many  of  the  American 
courts  at  least,  is  to  admit  as  parts  of  the  res  gestts  not  only 
sach  declarationB  as  accompany  the  transactions,  bat  also  snch 
as  are  made  under  snch  circumstances  as  will  raise  a  reason- 
able presumption  that  they  are  the  spontaneous  utterance  of 
thooghts  created  by  or  springing  out  of  the  transaction  itself, 
and  so  soon  thereafter  as  to  exclude  the  presumption  that 
they  are  the  result  of  premeditation  or  design.  Insurance  Co. 
V.  Mosley,  8  Wall.  397  ;  Com.  v.  McPike,  3  Cush.  181 ;  RaU- 
road  Co.  v.  Coyle,  65  Pa.  St.  396;  Elkina  v.  McKean,  79  Pa. 
St.  493  ;  Monday  u.  State,  32  Qa.  672 ;  People  v.  Vernon,  35 
Cal.  49  ;  Little  v.  Com.,  25  Grat.  921 ;  Hamman  v.  Stowe,  57 
Mo^  93.  In  most  of  the  cases  cited  the  declarations  admitted 
were  the  relation  of  past  occurrences.  This  line  of  decision 
has  been  followed  in  this  court  (Galveston  v.  Barbour,  62  Tex. 
172),  and,  in  view  of  the  great  array  of  authoritv  in  support  of 
that  ruling,  we  deem  it  best  to  adhere  to  it  in  tnis  case.  The 
declarations  under  consideration  were  made  at  the  place  of 
the  accident,  and  within  a  very  few  minutes  after  it  occurred, 
and  while  the  plaintiff  was  still  writhing  under  the  pain  in- 
flicted by  it.  We  conclude  that  the  tesumony  was  properly 
admitted. 

There  was  testimony  to  the  effect  that  the  brakemen  on  de- 
fendant's road  were  seen  to  put  persons  off  the  train,  and  to  keep 
them  from  getting  on.     The  only  other  testimony 
bearing  upon  the  question  of  the  authority  of  the  ^"'^^l^^  . 
hrakeman  who  was  alleged  to  have  put  the  plain-  AmUoritx- 
tiff  off  the  train  was  that  of  a  conductor  in  the  ser- 
vice of  the  defendant  company,  who  testified  that  it  was  the 
dnty  of  the  company's  conductors  to  eject  trespassers  from  the 
train  ;  that,  if  they  wished,  they  could  delegate  this  authority 
to  the  brakemen,  but  that  without  such  delegation  a  brake- 
man  had  no  authority  to  do  so.     Some  conductors  enforced 
the  rule  in  person,  and  others  through  their  brakemen.     Such 
being  the  evidence  apou  this  point,  the  court  instracted  the 
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jury  "that  &  railroad  cnrapanj  is  not  responsible  for  tlie  will- 
ful tresHposs  or  unlawful  acts  of  its  agents,  done  clearlj  out- 
Hide  of  the  scope  of  that  employment-,  but  when  a  brakeman 
on  a  train  undertakes  to  keep  persons  from  getting  on  bis 
train,  or  to  expel  tbem,  in  the  absence  of  proof  to  show  that 
this  v/aa  outside  of  the  scope  of  his  duties  there  would  be  no 
presumptiou  that  such  was  the  fact."  The  practical  effect  of 
this  instruction  was  to  induce  the  jury  to  believe  that  the 
burden  was  npou  the  defendant  to  show  that  the  brakeman 
who  ejected  the  plaintiff  from  the  car  was  not  acting  withiu 
the  scope  of  his  authority.  The  burden  was  upon  the  plaintiff 
to  prove  the  facts  which  would  entitle  him  to  recover.  Where 
a  recovery  is  sought  of  the  master  for  au  injnry  inflicted  by 
his  servant,  the  plaintiff  must  show  that  the  servant  did  the 
wrong  while  acting  withiu  the  scope  of  his  employment.  It 
follows  that,  unless  we  can  say  that  a  brakeman  has  an  implied 
authority  to  eject  trespassers  from  the  train  upon  which  ne  is 
«mployed,  the  charge  was  error,  for  which  the  judgment  must 
be  reversed. 

To  hold  the  master  liable  for  the  act  of  his  servant,  it  is  not 
necessary  that  the  servant  should  have  authority  to  do  the 
AatiMritr  af  particular  act.  The  act  of  the  servant  may  be  con- 
brakcBBn  la  trary  of  his  express  orders,  and  yet  the  master  may 
cir^tm-  be  liable.  But  the  act  must  be  done  within  the 
'*"•"■  scope  of  tlie  general  authority  of  the  servant.     It 

must  be  done  tu  furtherance  of  the  master's  business,  and  for 
the  accomplishment  of  the  object  for  which  the  servant  ict 
employed.  For  the  modn  in  which  the  servant  performs  the 
duty  he  is  engaged  to  perform,  if  wrongful  and  to  the  injury 
of  another,  the  master  is  liable,  although  he  may  have  espresaly 
forbidden  the  particular  act.  But  whether  the  act  in  question 
can  be  implied  from  the  general  authority  conferred  upon  the 
servant  must,  in  general,  depend  upon  the  nature  of  the  ser- 
vice he  is  engaged  to  perform,  and  the  circumstances  of  the 
particular  case.  We  know  that,  as  a  general  rule,  the  con- 
-ductor  of  a  railroad  train  has  the  general  control  and  manage- 
ment of  his  train.  His  position  has  been  likened  to  that  of 
the  master  of  a  ship.  It  is  necessary,  as  well  for  the  pro- 
tection of  the  interests  of  the  company  as  for  the  security 
of  the  persons  and  property  intrusted  to  his  care,  that  he 
should  have  authority  to  eject  trespassers  from  the  cars  under 
his  control.  Therefore  it  has  been  held  in  numerous  cases 
that  he  has  an  implied  authority  to  do  this.  Ramsden  v.  Bail- 
road  Co.,  104  Mass.  117  ;  Selmltz  V.  Kailroftd  Co.,  89  N.  Y. 
242,  9  Am.  &  Eng.  R.  Oas.  412;  Railroad  Co.  v.  Duncan,  15 
Am.  &  Eng.  B.  Cas.  422 ;  Bailroad  Co.  v.  Toomey,  1  Am. 
A,  Eng,  B.  Cos.  461.     It  Itas  also  been  held  that  a  locomotive 
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eugineer  Las  an  implied  autLoritv  to  eject  trespassers  from 
Iii»  eiigiiie.  Carter  v.  Bailroad  Co.,  8  Aid.  &  Eug.  B.  Gas. 
348,  22  Am.  &  Eug.  K.  Caa.  360.  So,  also,  a  railroad 
oompauy  was  held  liable  for  the  use  of  uuuecessary  force  by 
a  statiou  agent  in  expelling  a  trespasser  from  a  station -ho  use. 
Johnson  v.  liailroad  Co.,  8  Am.  &.  Eug.  ^  Cas.  20G.  An 
engineer  has  the  charge  and  cuutrol  of  his  engine,  and  it  ia 
uecessary  for  the  safe  performance  of  the  important  dnties  de- 
volved upon  him  that  he  should  have  authority  to  remove  per- 
»oDs  trespassing  upon  it.  8o  it  may  be  the  duty  of  a  station- 
master  in  charge  of  a  statiou-house  to  eject  persoui^  not  law- 
fully there  when  their  presence  is  detvimental  to  the  interests 
or  forbidden  by  the  roles  of  the  company.  But  we  fail  to  see 
tiia,t  any  necessity  exists  for  conferiiug  authoiity  upon  a 
brakeman  to  eject  trespassers  from  the  cars.  The  condactor 
has  this  power,  and  it  is  to  be  presumed  power  also  to  call  to 
Iiis  aid  the  other  servants  of  the  the  company  upon  the  train. 
The  name  "  brakeman  "  would  imply  that  it  is  the  principal 
duty  of  that  servant  to  attend  to  the  brakes,  and  it  is  not  to 
be  inferred  that  be  has  control  over  the  train,  or  any  particu- 
lar car  or  set  of  cars.  Accordingly,  we  find  it  distinctly  held 
that  a  brakeman  has  no  iinpUed  authority  to  eject  trespassers 
from  the  cars.  Coal  Co.  v.  Heeman,  86  Pa.  St.  418.  We  have 
fonud  no  case  which,  when  carefully  analyzed,  justifies  a  hold- 
ing that  a  brakeman  has  such  implied  authonty.  We  conclude 
bliat  for  the  error  in  the  charge  quoted  the  judgment  must  be 
reversed.  » 

We  are  of  opinion  that  upon  another  trial  the  conversadou 
hod  by  the  plaintiff  with  the  brakeman  before  getting  on  the 
train  should  be  excluded.  The  other  questions  presented  iu 
the  briefs  need  not  arise  upon  another  trial,  and  will  not  be 
considered.  The  attention  of  counsel  for  the  appellant  is 
called  to  the  fact  that  his  brief  does  not  comply  with  the 
rules.  The  assignments  of  error  should  not  be  grouped  to- 
{^ther,  but  each  should  be  presented  separately,  with  its 
appropriate  propositions  and  statements  under  it. 

The  judgment  is  reversed,  and  the  cause  remanded. 

TorU  of  Sarvant  Acting  Outside  Scope  of  Employment — Liability  of 
Master.— See  MuUigiR  o.  New  Yorlt  &  R.  B.  R,  Co.,  ante,  p.  47.  Palmeri 
c.  Haab&ttan  R.  Oo.,  anU,  p.  66;  BeM  o.  Cheaaprake  A  0.  R.  Co.,  aod 
note,  poit. 
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Chesafeue  &  Ohio  R  Ca 

(35   WMt  Virffittia,  492.) 

M^*4ar  and  SarvAnt — Tortt  of  Sarvut — Scopa  of  Aitthority — E)Betlon — 
«f  Tratpaator. — Tu  uimrgti  a  railroHd  cumpuiif  fur  tbu  willul  wruug  uf  aa 
ciupluyfi  iu  lurcing  a  buy  from  a  freight  train  while  in  motioo,  wtiereb;  he 
is  injiinid,  it  must  appear  that  the  act  was  in  the  course  of  the  emplujd'a 
busiuess,  aud  within  the  Bcopeof  his  authority;  the  boy  beinga  treapasaer, 
DOC  a  pHaseneer. 

Spacial  Findinei— Qeneral  Verdict — A.  flndiD^,  ia  atiBwer  to  a  partio- 
ular  quMtiun  uudi:r  MCtiun  5,  c.  131,  Code  1887,  mcoosiatent  with  a  eeo* 
erul  verdict,  prevails  over  such  general  verdict,  and  judgntent  shoula  be 
given  according  to  the  flndiag. 

Ebrob  to  Cabell  circuit  court. 
Action  to  recover  damages  for  personal  injniieHi 
Simms  dc  Onslow,  for  plaintiff  in  error. 
Gibson  &  Michie,  for  defendant  in  error. 

Bbannon,  J. — This  is  a  writ  of  error  taken  by  the  Chesa- 
peake &-01iio  Bailway  Company  to  a  judgment  in  favor  of 
•tkui  James  Walter  Bess,  an  infant,  suing  by  a  next 
friend,  against  said  company,  for  $12,(XK).  On  the 
23d  of  January,  1889,  there  were  a  nnmber  of  freight-cars 
standing  on  a  side-track  in  the  city  of  Huntington,  and  said 
Bess,  a  boy  nine  years  of  age,  got  upon  one  of  these  ears 
and  an  engine  hitched  to  the  train,  and,  vrhile  moving  these 
cars,  Besa  in  getting  off  received  an  injarr  by  the  wheels 
masluDg  his  right  foot,  which  necessitated  its  amputation, 
and  for  this  injury  this  suit  was  brought.  The  claim  of  the 
plaintiff  for  recovery  was  that,  while  the  train  was  moving, 
some  employ^  of  the  company  commanded  him  to  get  off  the 
car,  and,  ne  refusioB  or  hesitating  ihe  employ^  got  upon  the 
car,  and  the  little  boy  ran  to  the  end  of  the  flat-car,  stepped 
upon  the  bumper  of  a  box-car,  and  was  getting  of^  having  ois 
foot  in  a  stirrup  used  for  descending  from  the  oar,  holding 
with  his  hand  to  a  ladder  used  for  climbing  to  and  from  the 
top,  and  while  there  this  employ^  kicked  his  band,  causing 
him  to  fall,  so  that  his  foot  got  under  the  wheel. 

A  vital  and  material  question  on  the  trial  was  the  identity 
of  this  employe — who  he  was,  and  what  the  character  of  his 
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empIoymeDt  and  his  duties,  In  addition  to  its  duty  of  finding 
a  geueraJ  verdict,  the  court,  nnder  section  5,  c.  131  of  the 
coilt),  required  the  juiy  to  find  upon  the  following  particular 
queBtiona  of  fact :  "  (1)  Was  the  plaJEtiif,  Waltsr  BeBS,  a  tres- 
paaam  nu  the  train  of  the  defendant  at  the  time  the  accident 
occurred  ?  (2)  Was  the  fact  that  he  was  on  the  traiu  known 
to  the  defendant  before  the  accident?  If  so,  what  ^ent  or 
servant  knew  it?  (3)  "Was  the  plaintiff  injured  bj  being 
forced  to  jump  off  of  the  moving  train  of  the  defendant  ?  If 
8o,  what  agent  or  servant  forced  him  to  jump  ?  (4)  Was 
the  plaintiff  kicked  by  any  employ^  of  the  defendant,  and 
caused  to  fall  under  the  wheels  of  the  cars?  If  so,  what  em- 
ploy^ was  it?  (5)  If  the  plaintiff,  J.  Walter  Bess,  was  kicked 
off  of  tbe  defendant's  train  by  any  employe  of  the  company,  or 
forced  to  jump  off  by  the  defendant's  employes,  who  was  tbe 
employe,  and  what  was  his  position  or  employment?  (6)  Did 
auy  of  the  employes  of  the  defendant  who  had  control  of  the 
train  in  question  kick  or  force  the  plaintiff  off  of  the  train  ?  If 
Bo,  who  was  it^'  And  the  jury  made  the  following  answers 
to  the  questions  propounded  by  the  defendant, 'viz.  :  "Answer 
to  question  1.  Yes.  Answer  to  question  2.  Tes ;  name  nn- 
kaown  to  the  jnry.  Answer  to  qaestion  3.  Yes ;  name  nn- 
kuowu  to  the  jury.  Answer  to  question  4.  Yes ;  name 
ouknown  to  the  jury.  Answer  to  qaestion  6.  Name  and  busi- 
ness uuknown  to  the  jury.  Answer  to  question  6.  Yes  ;  name 
nuknown  to  the  jury."  The  defendant  moved  tbe  court  to 
euter  judgment  fur  it  on  these  findings  upon  the  particular 
questions,  but  the  court  refused  to  do  so.  Was  this  refusal 
error  ?     This  question  is  to  be  solved  on  legal  principles. 

Fimt.  The  plaintiff,  thongh  a  child,  was  in  a  legal  view,  a 
trespasser,  for  he  was  on  the  car  without  right.  He  was  not 
a  passenger.  The  law  draws  a  marked  and  sharp  ^«ni"  »t 
distinction  between  a  passenger  and  a  trespasser,  i^"*!"'^^. 
In  tlie  case  of  a  passenger,  the  carrier  is  not  allowed  ,k,^'»"* 
to  say  that  the  assault  or  wilful  wrong  of  the  servant  was  an 
eicesa,  outside  his  duty,  and  his  own  personal  act  "  It  is 
ainniig  tbe  implied  provisions  of  the  contract  between  a  pas- 
senger and  a  railway  company  that  the  latter  has  employed 
suitable  servants  to  ran  its  trains,  and  that  passengers  shall 
receive  proper  treatment  from  them  ;  and  a  violation  of  tiiia 
implied  duty  or  contract  is  actionable  in  favor  of  the  pas- 
senger injured  by  its  breach,  though  the  act  of  the  servant 
was  wilful  and  malicious,  as  for  a  malicious  Eissault  upon  a 
passenger  committed  by  any  of  the  train  hands,  whether 
witbin  tbe  line  of  his  employment  or  not  The  duty  of  the  car- 
rier toward  a  passenger  is  contractual,  and  among  other  im- 
plied obligations  is  that  of  protecting  a  passenger  from  insults 
6»  A.  &E.  R.  Cos.— « 
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or  assanlts  by  other  passengers  or  by  their  own  serrants." 
'2  Wood,  Ky.  Law,  1194.  Tliere  is  iio  iaqairy  in  sach  case  as 
to  whether  the  wrong  to  the  passenger  is  within  the  scope  of 
Ids  authority,  or  whether  his  act  is  wanton.  This  is  a  rale 
largely  dictated  by  public  policy,  and  is  based  on  a  duty  owing 
from  the  carrier  to  the  passenger.  Wood,  Mast.  &  Serv.  §  321. 
But  in  the  case  of  a  trespasser  no  duty  except  abstinence 
from  wanton  injury  and  gross  negligence  lies  upon  the  carrier, 
and  the  role  is  different,  for  to  make  the  carrier  liable  the 
wrong  must  be  one  done  by  the  servant  within  the  scope  of 
his  duty,  and  in  the  course  of  his  business. 

2  Wood,  Ry.  Law,  §  316,  p.  12,  states  the  principle  thos : 
"  While,  in  the  case  of  passengers,  because  of  the  contractual 
duty  existing  on  the  part  of  the  company,  the  question  as  to 
whether  the  servant  committing  the  injury  had  authority,  ex- 

Sreea  or  implied,  to  do  so,  or,  in  other  words,  whether  it  was 
one  withiu  the  line  of  his  duty,  is  not  material,  yet,  when 
the  question  arises  between  a  trespasser  or  one  to  wuoni  this 
duty  is  not  owed  and  the  company,  a  different  qnestion  is 
presented,  and  the  company  can  only  be  made  liable,  when 
authority,  express  or  implied,  to  do  the  act  is  shown.  Thus, 
the  conductor  of  a  train,  being  in  charge  of  and  having  full 
control  over  it,  represents  the  company  as  to  any  matter  con- 
nected with  its  management  or  control,  and  for  an  act  done 
by  him  iu  the  line  of  his  duty,  as  by  the  ejection  of  a  tres 
passer,  etc.,  the. company  would  unquestionably  be  liable ;  but 
for  the  act  of  a  brakemanof  the  train,  who  without  the  direc- 
tion of  the  conductor,  should  remove  a  trespasser  from  the 
train,  the  company  would  not  be  liable,  unless  express 
authority  to  do  an  act  to  which  the  act  complained  of  is  inci- 
dent is  sliowii,  because  the  act  is  not  one  which  comes  within 
the  scope  of  his  duty," 

Aug.  &  A.  Corp.  §  388,  after  stating  that  "  an  action  of  tres> 
pass  cannot  be  sustained  against  a  private  corporation  for  an 
act  done  by  one  of  its  agents  unless  done  communicato  oonsUio; 
or,  in  other  words,  unless  the  act  has  been  directed,  suffered, 
or  ratified  by  the  corporation.  A  corporation  is  liable  for  an 
injury  done  by  one  uf  its  servants  in  the  same  manner  and 
to  the  same  extent  only  as  a  natural  individual  would  be 
under  like  circumstances," — adds :  "  A  distinction  exists  as  to 
the  liability  of  a  corporation  for  the  wilful  tort  of  its  servant 
toward  one  to  whom  the  corporation  owes  no  duty  except 
such  as  each  citizen  owes  to  every  other,  and  that  toward 
one  who  has  entered  into  some  peculiar  contract  with  the  cor- 
poration by  which  this  duty  is  increased.  Thus  it  has  been 
held  that  a  railroad  corporation  is  liable  for  the  wilftil  tort 
of  its  servant  whereby  a  passenger  on  the  train  is  injured." 
IShear.  4E.  Neg.  §154. 
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In  Weed  v.  Railroad  Co.,  17  N.  Y.  365,  the  opioioD  pointied- 
Iv  drftwa  the  diHtmctiou,  and  also  Railroad  Go.  v.  FitmeT,  10 
Wi«.  388. 

Ill  Godard  v.  Railway  Co.,  57  Me.  213,  the  defendant  con- 
teuded  that  it  was  not  liable  becaiiBe  the  brakeman's  assaalt 
npon  the  passenger  was  wilfnl  and  malicions,  and  not  directly 
or  impliedly  antuorized  by  the  company,  and  tjie  court  said  : 
"Tlie fallacy  of  this  argumeut,  when  applied  to  common  car- 
riers of  passengers,  cousists  in  not  discriminatiiig  between  the 
ubiigation  which  he  is  nnder  to  Lis  passenger  and  the  duty 
which  he  owes  a  stranger.  It  may  be  true  that,  if  the  car- 
rier's servant  wilfully  and  maliciously  assaults  a  stranger,  the 
mattteT  will  not  be  liable  ;  but  the  law  is  otherwise  when  he 
aastralts  one  of  his  master's  passengers.  The  carrier's  obli- 
gation is  to  carry  his  passenger  safely  and  properly,  and  to 
treat  Lim  respectfally  ;  and  if  he  intrusts  the  performance  of 
tbis  duty  to  servants,  the  law  holds  him  responsible  for  the 
manner  in  which  they  execute  their  trust." 

The  supreme  court  of  Louisiana  drew  this'  distinction  so 
definitely  that,  where  a  party  was  beaten  by  a  porter  on  a 
sleeping-car,  Uie  Pullman  Car  Company  was  held  not  liable, 
because  the  act  was  not  in  the  line  of  the  porter's  duty,  and 
the  person  injared  had  not  a  berth  on  the  sleeping-car,  and 
there  was  no  contractual  relation  between  him  and  the  cam- 
P»UT,  but  he  had  gone  into  the  car  to  ask  privilege  to  wash 
his  hands  ;  b]it  it  held  the  railroad  company  liable,  because 
he  was  a  passenger,  and  this  car  was  one  of  its  train.  Wil- 
liams V.  Pullman  Car  Co.,  40  La.  Ann.  87,  33  Am.  &  Eng.  R, 
Caa  467,  and  Id.,  40  La.  Ann.  417,  33  Am.  &  Eug.  R.  Cas.  414 
See  extended  note  to  War©  v.  Canal  Co.,  35  Am.  Dec.  192 ; 
Dilhngham  v.  Russell,  73  Texas  47,  37  Am.  &  Eng.  R.  Cas.  1. 

The  general  rule  of  master  aud  servant  is  that  the  master 
i8  liable  for  the  act  of  the  servant,  tliongh  wilful  and  mali- 
cions,  if  done  in  the  course  of  his  employment  within  the 
scope  of  his  antliority.  Had  this  unfortonate  little  boy  been 
ft  passenger,  the  company  would  be  liable  for  the  act,  for 
reaitons  above  stated,  no  matter  whether  the  act  was  within 
tile  scope  of  the  servant's  authority  or  not ;  but,  not  being  a 
i>a,sseDger,  but  a  trespasser,  having  do  contract  with  the  com- 
pany authorizing  hira  to  be  where  he  was,  and  binding  the 
uompaoy  for  safe  carriage  and  proper  treatment,  he  falls 
ander  the  above  general  rule.  Outside  of  the  exception  as  to 
passengers,  the  employes  of  a  railroad  company  may  be  di- 
vided into  two  classes.  For  the  wilful  wrongs  of  one  class, 
though  done  to  even  a  trespasser,  the  company  is  liable,  be- 
cause the  act  is  done  in  the  course  of  their  employment  and 
■within  the  scope  of  their  authoritj  ;  Tvlmr'^"^-,  r--  lli"  sitme 
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lust  dono  by  a  seFvant  falling  witliiii  the  other  class  it  ironld 
not  be  liable.  A  company  might  be  held  liable  for  s  trespass 
by  a  conductor  to  a  trespasser  on  his  train,  bnt  not  for  the 
same  act  if  done  by  a  clerk  in  the  business  office,  or  one  of  a 
body  of  repair  hands.  Now,  there  is  no  question  with  us  that, 
though  this  little  boy  was  on  the  car  without  right,  if  he  was 
forced  or  kicked  o£f  by  an  employ^  of  the  company,  acting  in 
the  act  in  the  course  of  his  business  and  within  his  authority, 
the  company  would  be  liable ;  for,  though  a  trespasser,  he 
had  not  forfeited  life  nor  limb,  and  had  the  right  due  to  one 
being  from  another — the  right  of  exemption  from  brntal  in- 
hnmanity^ — and  not  to  have  his  hand,  while  holding  to  thft 
car,  kicked  loose  when  the  cars  were  moving,  to  the  almost 
certain  loss  of  life  or  limb. 

Thna,  then,  it  being  the  law  that  for  this  wilful  trespass 
the  defendant  would  only  be  liable  if  the  employ^  in  doing 

the  act  was  acting  in  the  course  of  his  business 
KeititjaT  witUiu  the  scope  of  liis  authority,  look  at  answer 
'[■'aidiig^^  ^  interrogatory  5,  aud  it  tells  us  that  both  the 

name  and  the  business  of  the  man  who  did  this  act 
were  unknown.  If,  as  several  auswers  of  the  jury  say,  the 
man's  name  was  nuknown,  it  seems  difficult  to  say  how  it 
could  be  known  that  he  was  a  company  employe,  except 
from  some  evidence  tendingto  show  he  had  on  blue  clothes  j 
but,  passing  that,  still,  as  his  business  is  unknown,  how  could 
the  jury  say  that  he  was  acting  in  the  coarse  of  that  business, 
aud  within  the  scope  of  the  authority  conferred  upon  him, 
when  that  authoritv  was  unknown?  Thus  we  have  the  cer- 
tificate of  the  jury  that  a  vital  element  necessary  to  the  plain- 
tiff's case  was  wanting.  This  certificate  shows  that  the  gen- 
eral verdict  ought  not  to  have  been  found,  because  an  indis- 
pensable element  to  sustain  it  was  wanting.  What,  then,  is 
the  effect  of  this  answer  ,5  ?  Section  5,  c.  131,  Code  1887, 
says  that  ■'  where  any  such  separate  verdict  or  special  finding 
shall  be  inconsistent  with  the  general  verdict,  the  former  shall 
control  the  latter,  and  the  court  shall  give  judgment  accord- 
ingly." Before  this  statute  allowing  special  questions  to  a 
jury,  the  essential  matters  of  fact  involved  in  a  trial  were 
wrapped  up  in  the  general  verdict,  and  it  could  not  be  told 
whether  each  and  all  those  essential  facts  were  in  fact,  in  the 
opinion  of  the  jury,  found  for  the  party  prevailing ;  and,  as 
the  province  of  a  court  to  set  aside  the  verdict  was  narrow, 
the  losing  party  could  not  have  the  benefit  of  a  fact  which  the 

I'ary,  had  they  passed  separately  on  it,  would  have  found  for 
tim.  The  Kansas  court  said  :  "  The  main  object  of  special 
questions  is  to  bring  out  the  various  facts  separately,  in  order 
to  enable  the  court  to  apply  the  law  correctly,  and  guard 
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agninst  any  misapplication  of  the  law  by  the  juiy.     It  is  a. 
scatter  of  common  knowledge  that  s  jury,  influencea  by  a  gen- 
,  ^ral  feeling  that  one  side  ought  to  recover,  will  bring  in  a  ver- 
dict accordingly,  where  at  the  same  time  it  will  find  a  certain 
'act  to  have  been  proved  which  iu  law  is  an  inauperable  bar- 
rier to  a  recovery  in  accord  with  the  general  verdict.     This 
does  not  imply  intentional  dishonesty  of  the  jury,  or  a  failure 
pf  tlie  court  to  instruct  correctly,  but  rather  a  disposition  to 
juDjp  ut  results  on  a  general  theory  of  right  and  wrong,  in- 
stead of  patiently  graspiug,  arraugiug,  and  considering  details. 
Scarcely  any  jury  will,  when  questioned  as  to  a  single  sepa- 
rate  fact,  respond  that  it  exists,  without  some  sufficient  evi- 
dence of  its  existence.     Its  response  will,  as  a  rule,  be  cor- 
rect if  direct,  and  if  not  correct,  then  evasive  and  equivocal," 
This  statute  I  regard  as  a  salutary  instrument  to  enable 
the  parties  to  have   the  jury,  as  the  triers  of  the  facts  under 
the  endence,  to  say  what  is  their  tindiug  separately  upon  the 
controlling  facta   in  the  case.     This   statute,  originating  ia 
New  York  in  1848,  prevails  in  many  Western  states,  all  having 
the  clause  quoted  above  from  our   code.     In  Thompson  on 
Trials  it  is  stated  that  if  such  special  findings  are  inconsistent 
with  the  general  verdict,  the  latter  falls,  and  they  control, 
and  that  the  judgment  mast  be  based  on  them.    Such,  indeed, 
is  the  command   of  our  statute ;  and   in  Kerr  v.  Lunsford,  31 
W.  Va.  663,  and  Wheeling  Bridge  Co.  y.   Wheeling  &  B. 
Bridge  Co.,  34  W.  Va.  155,  that  construction  is  put  upon  our 
Btatnte.     "  When  a  fact  found  in  one  or  more  of  the  answers 
to  interrogatories  excludes  every  conclusion  that  will  author- 
ize a  recovery  for  the  plaintiff,"  it  is  inconsistent.    2  Thomp. 
Trinla,  §2691.      Clearly,  answer   to  interrogatory  5  is  thus 
incDDsiHteut  with  the  general  verdict,  for  that  says  that  a  fact 
wdispen sable  to  recovery   could  not   be  ascertained.      The 
pUmtiff  had  to  prove,  to  recover,  that  the  wrong  was  done, 
not  simply  by  an  employe,  but  by  one  in  the  course  ot  his 
sppoiDtetl  business,  and  acting  within  the  bounds  of  his  an< 
tbority  in  the  acts  in  question.     A  question  arises  whether 
the  obscurity  and  uncertainty  as  to  the  author  of  the  wrong, 
K  done,  and  his  business  relation  to  the  company,  is  relieved 
"J  question  No.  6  and  its  answer.     The  evidence  tends  to 
BDow  that  on  the  train  were  an  engineer,  fireman,  and  two 
orakemen,   one   of   them    being  ea;  o^cio  conductor;   and  a 
yB^d-master  and  assistant  are  suggested  as  perhaps  the  per- 
sons.   Which  one  did  it  we  are  not  told.     The  act  would  not 
f^ll  with  the  authority  of  all,  so  far  as  appears.     Then,  again, 
what  does  the  word  "  control "  in  the  question  mean  ?    Does 
't  only  mean  that  the  person  was  some  one  working  on  tlm 
^n,  and  therefore  in  control  of  it,  or  in  the  yard,  and  lii.-:    . 
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fore  in  control?  If  it  is  to  be  held  as  meaDing  a  person  in  a 
particalar  line  of  duty, — that  line  within  which  the  act  of  ex- 
peUin^  trespassers  would  fall, — then  it  woald  seem  incousiat> 
ent  with  answer  5,  which  tells  that  the  business  of  the  mam. 
who  did  it  was  unknowo.  I  do  not  so  construe  it,  but  as 
meaning  simply  somebody  connected  with  the  railroad. 

Plaintiff's  instruction  No.  1 :  "  The  jury  are  instructed  that 
the  defendant  is  liable  for  an  injury  brought  about  by  the 
negligence  or  misconduct  of  its  agents  and  employes  acting 
within  the  scope  of  their  employment,  whether  such  negli- 
gence or  misconduct  is  wilful  and  intentional  or  not  wilful 
and  intentional."  Plaintiff's  instruction  No.  2:  "The  jury 
are  instructed  tliat  if,  from  all  the  facts  and  circumstances  in 
this  case,  they  believe  that  the  plaintiff,  Jas.  Walter  Bess^ 
was  by  threats  or  violence  or  by  force  driven  from  the  train 
in  questiou,  when  said  train  was  moving,  by  some  employe  of 
the  defendant  acting  within  the  scope  of  his  employment,  that 
then  the  plaintiff  is  not  required  to  prove  the  name  or  estab- 
lish the  identity  of  the  employ^"  These  two  instructions  are 
good  with  the  construction  that  the  alleged  wrongful  act  was 
one  legitimately  falling  within  the  scope  of  the  employment 
of  the  employ^  who  did  the  act,  if  any  one  did  it ;  and  that, 
while  it  is  not  required  to  prove  the  name  and  identity  of  the 
person,  yet  he  must  be  an  employe,  and  his  business  relation 
to  the  company  must  be  ascertained,  so  that  it  may  be  deter- 
mined wliether  the  act  was  within  the  scope  of  his  basiness. 
Judge  LucAa  is  of  opinion  that  answer  to  question  No.  6  re- 
lieves the  uncertainty  of  answer  to  question  Ho.  5,  and  would 
affirm  the  indgment,  while  the  other  three  members  of  the 
uourt  would' reverse  it  Judge  Enoush  and  I  would  render 
judgment  for  the  defendant,  because  of  the  inconsistency  of 
the  answer  to  special  question  6  with  the  general  verdict ;  but 
Judges  Luavs  and  Holt  would  remand  the  cause  for  a  new 
trial. 

Therefore  the  judgment  is  reversed,  the  verdict  and  the 
six  tindings  in  answer  to  the  six  particular  qnestions  are  set 
aside,  and  the  cause  is  remanded  to  the  circuit  court  for  a 
npw  trial. 

Torts  of  Servant  —  Liabilitf  of  Matter — Seope  of  Employment. — la 
SteptmusuD  c.  Suutlieru  PaciDc  Co.,  08  Cal.  650,  it  was  heid  ibat  a  loco- 
mntive  eagiaeur  who  unnecessarilj  and  wantoal;  atarta  hia  locomoClTe 
toward  a  street  car  which  was  crossing  the  railroad  track,  and  therebjr 
greatly  frighteca  the  occupnutB  of  such  street  car,  who  believed  that  tbere 
was  danger  of  a  collieion,  acts  outside  of  the  scope  of  hia  employment,  and 
the  railroad  company  is  not  liable  to  persons  injnred  by  jumping  from  the 
street  car  to  avoid  the  apprehended  coUiBion.  The  court  a^d  :  *'  The  rule 
is,  of  course,  well  settled  that  the  master  is  civilly  liable  for  the  wrongfol 
or  negligent  act  of  the  servant,  committed  while  ia  hia  service,  and  within. 
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the  acope  of  his  emplojmeDt, — that  is,  in  the  truiMction  of  the  nuurter'a 
hauinew ;  mod  tha  eonTerw  of  tb«  rule  is  equallj  well  Mttled  that  wheo  a 
■ervuit  scu  without  any  rufeniDCii  to  the  Hcrvice  for  which  he  JB  emplojed, 
and  Bot  fur  the  purpose  of  perfonuitig  the  work  of  his  emplojer,  but  to 
effect  some  iudepeodeDt  porposc  of  liis  own,  the  muter  is  not  responaible 
in  that  case  for  either  the  act  or  omission  of  the  servant.  Hott  t.  Ice  Co,, 
73  N.  Y-  IH8  ;  Rounds  e.  Railroad  (Jo.,  84  N.  Y.  129  ;  Aycrigg  e.  Railroad 
Co.,  80  N.  J.  Law,  480;  Snyder  e.  Railroad  Co..  80  Mo.  4ia;  Cosgn.ve  v. 
Ogdeo,  49  N.  Y.  257;  Howe  c.  Newmarch,  13  Alien,  49;  Railroad  Co.  e. 
WeLmore,  10  Ohio  St.  1 10.  ■  The  test  of  the  master's  responsibility  for  the 
act  of  the  servant,'  aaid  Qrover.  J.,  in  delivering  the  opmion  of  the  court 
in  Cosgrove  t.  Ogden,  lupra.  '  is  not  whether  such  act  was  done  according 
to  the  instructions  of  the  master  to  the  servant,  but  whether  it  was  done  in 
the  prosecution  of  the  busineM  that  the  servant  was  employMl  by  the  mas- 
ter to  du.'  la  Howe  v.  Newmarch,  lapra,  as  the  tinak  concluaion  of  an 
«U}orUe  opiaion,  in  which  many  cases  bearing  upon  the  subject  are  god- 
Bidered,  the  [«st  of  the  master's  responsibilit;  for  the  act  of  his  servant  is 
tbiu  stated  :  'And  in  an  action  of  tort  in  the  nature  of  an  action  on  tho 
eaae,  the  master  is  not  responsible  if  the  wrong  done  by  his  servant  is  dono 
without  his  authority,  and  not  fur  thu  purpose  of  executing  his  orders,  or 
doing  hill  work  ;  eo  that  if  the  servant,  wholly  for  a  purpose  of  his  own, 
diaregnrdiDg  the  object  for  which  he  was  employed,  and  not  intending  by 
hia  act  to  execute  it,  does  an  injury  to  another,  not  within  the  scope  of  his 
employment,  the  master  is  not  liable  ;  but  if  the  act  be  done  In  the  execu- 
tion of  the  authority  given  him  by  his  master,  and  for  the  purpose  of  per> 
'  forming  what  the  muter  has  directed,  the  roaster  will  be  responuule, 
whether  the  wrong  done  be  occasioned  by  negligence,  or  by  a  wanton  or 
lecklesa  purpose  to  accomplish  the  master's  business  in  an  tmlawful  maa- 
iier.' 

"The  inetmction  given  by  the  court  below,  and  nowunderoonsideratioD, 
ia  in  conflict  with  the  rule  of  law  as  above  stated.  The  engineer  was  not 
acting  within  the  acope  of  his  employment,  as  assumed  in  tbia  instruction, 
if  bis  object  in  moving  the  engine  was  simply  to  frighten  the  passengers  in 
tbe  strt,et-car.  Such  an  act,  done  for  such  a  purpose,  was  entirely  ^reign 
to  the  objects  of  his  employment.  The  work  which  the  engineer  was  to 
perform  for  defendant  was  to  manage  the  engine  while  it  was  engaged  in 
■witching  cars ;  and  if  he  started  the  engine,  not  for  the  purpose  of  employ- 
ing it  in  the  service  of  the  defendant,  but  to  accomplish  an  independent 
purpose  of  his  own,  of  the  character  stated  in  the  instruction,  the  relation 
of  master  and  servant,  as  to  that  particular  act,  did  not  exist,  and  the  de-i 
fendant  wonld  not  be  liable  for  any  damsge  resulting  therefrom,  and  it  is 
immaterial  that  he  used  the  engine  of  defendant  in  order  to  accomplish  hia 
uolawful  purpose.  Whart.  Ni^g.  J  166;  Railroad  Co.  e.  Wptmore,  19  Ohio 
8t  110.  It  would  not  be  contended  that  one  who  employs  another  to 
sprinkle  his  garden,  and  places  in  his  hands  a  hose  to  be  used  for  that  pur- 
pose, would  be  civilly  responsible  in  damages  if,  stepping  aside  from  [hut 
employment,  the  servant  should,  either  in  sport  or  from  malice,  turn  lim 
■ame  upon  a  person  quietly  passing  along  the  street.  In  tbe  commission 
of  such  an  assault  the  servant  would  not  be  acting  within  the  scope  of  hia 
amployment,  nor  would  the  hose  be  need  in  the  transaction  of  the  business 
of  his  employer;  and  yet  the  act  of  the  servant  in  the  illustration  just  given 
wnuld  not  be  more  foreign  to  the  purpose  of  his  employment  than  was  that 
of  the  engineer  in  this  case,  if  committed  under  the  circumstances  stated 
io  the  instruction.  The  rule  of  law  which  makes  the  master  liable  to  re- 
spond in  damages  for  the  act  or  omission  of  the  servant  iinpiiea  that  the 
master  will  not,  in  any  case,  be  liable  for  wrongs  committed  by  the  servant 
wbilfl  not  acting  witliin  the  scope  of  hie  authority.     This  lule  is  ao  leaaoa- 
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able  that  the  grouoda  on  vhich  it  rests  need  scaroely  be  auggssted.  In  all 
the  affairs  ot  lite  meu  are  ooDBtauclj  obliged  to  4Ct  bj  otliera;  bnt  no  ooa 
could  venture  to  so  act  if  the  mere  circumstsiice  that  be  employed  another 
to  act  fur  him  about  bdj  general  or  particular  busioeu  made  him  an  in- 
surer agaiast  all  wrongs  wliicti  such  persods  might  possibljr  commit  during 
the  period  of  such  employment.  *  *  *  In  other  words,  if  the  servant  Bieps 
aside  from  his  roaster's  buainess,  for  how  short  a  time  soerer,  to  commit  a 
wrong  Dot  connected  wiili  such  business,  the  relatioa  of  master  and  servant 
will  be  for  the  time  suspended.     2  Thomp.  Neg.  pp.  886,  886." 

Id  LouisTille,  N.  O.  &  T.  P.  c.  Douglass  (HUs.,  Haj  9,  1892),  11  So. 
Rep.  638,  it  was  held  tbat  a  railroad  cutnpany  is  not  liable  for  the  acts  of  a 
baggage  master  who,  for  bis  own  amusement,  b;  threats  and  menaces, 
causes  a  passenger,  who  entered  the  express  car,  to  jump  therefrom  while 
in  motion,  which  resulted  in  his  death.  In  such  case  the  acta  of  the  hag- 
gajre  master  were  outaide  of  the  scope  of  bis  employment.  The  court  said: 
"Tlie  instructiona  given  fur  the  plaintiff  are  erroneous,  for  want  of  tha 
quullHcition  that  the  biigj^iige  master  must  have  been  about  his  mBster*a 
business  in  tbe  matter  complained  of,  in  order  to  make  the  master  liable 
for  what  he  did.  If  he  was  not  about  his  master's  business  when  he  quit 
his  own  compartment  of  the  car,  and  responded  to  the  call  of  the  express 
messenger,  and  went  into  another  compartment,  the  master  cannot  ba 
made  responsible  for  his  wrongful  conduct.  If  he  wont  forward  about  tbo 
business  of  his  employer,  and  to  perform  any  duty  with  respect  to  the  boj, 
and  while  at  that  was  guilty  of  wrongful  conduct,  the  company  is  lial>l« 
for  it.  The  second  and  fourth  instructions  asked  by  the  defendant  should 
have  been  given.  The  express  messenger  was  shown  to  be  not  the  servant 
of  the  company,  and  it  is  not  liable  for  hia  acts,  and  the  servrnt  who  ia  not 
engaged  about  hia  master's  business  cannot  impose  liability  on  him." 

In  Cnmpbell  e.  Northern  Pac.  R  Co.  (Minn.  Dec.  5,  1882),  68  N.  W. 
Bep.  768,  It  was  held  that  where  a  physician  and  surgeon  employed  by  & 
railway  company  to  attend  to  sick  and  injured  persons  committed  to  hit 
charge  is  alleged  to  have  wilfully  and  maliciously  aaaaulted  an  assiatant,  it 
ia  presumptively  an  independent  tort,  for  which  the  master  ia  not  liable, 
and  a  bare  statement  or  allegation  that  it  was  done  in  the  course  of  bis 
employment,  and  while  in  the  discharge  of  his  duty,  ia  insufBcient  by  It- 
self to  charge  the  master  with  liability.  The  court  said:  "The  case  is 
quite  different  from  that  of  an  assault  upon  a  patient  in  charge  o(  the  de- 
fendants, snd  to  whom  they  owed  the  duty  alleged,  in  which  case  the  nils 
RtHted  in  McCord  o.  Telegraph  Co.,  89  Minn.  184.  2S  Am.  AEng.  Corp.  Cas. 
078,  would  apply.  An  assault  upon  a  patient  to  whom  the  defendants  owed 
a  e|)ecial  duty,  and  alleged  to  have  been  done  in  the  course  of  the  employ- 
meut,  would  present  an  entirely  different  case.  But  it  does  not  api>ear 
that  there  was  a  breach  of  any  duty  owed  by  defendant  corporations  to  the 
plaintiff  which  their  steward,  McGregor,  violated  in  the  acta  alleged,  or 
rhat  the  wrong  complained  of  was  expressly  or  impliedly  authorized  by  . 
'  ii<>  railway  company,  or  how  it  coula  be  committed  in  the  course  of 
McGregor's  employment,  or  in  furtherance  of  the  master's  l»usiness." 

And    aee  generally  upon  this  subject  International  £  O,  N.  R.  Co.  m.  ' 
Anderson,  ante,  p.  OS;  Palmeri  e.  Manhattan  R.  Co.  arUe,  p.  66;  Uulligan 
«.  New  York:  &  R.  B.  R.  Co.  anU.  p.  47;  Oulf,  C.A&.  F.SL.  Oo.  9.  Beed 
(l^x.),  ud  note,  48  Am.  &  Sog.  R.  Cas.  488,  4St&. 
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V. 

Boas. 
(iUtfWJi  Supitint  Gonrt,  May  13,  18D8.) 

Injury  to  Employe — DefBctlva  TrAck— Track  Owned  by  Anothsr  Com- 
party,  —  A  milrouil  ciirajiuDy  in  rexponsible  (or  injuries  t\\  i-m\Aajta  caused 
i>.v  H  defective  tnick,  whellitr  siicli  Irnck  ia  owned  hy  it  iir  iint. 

Sam* — Aiioolation  of  Companiai— Jomt  and  Several  Liability  to  Em- 
ploye*.— Wlieru  It  servauC  ia  empluyed  by  an  uasociatioa  cunipciHcd  of  aev- 
cml  railroad  companies,  who  act  togetlier  an4  pay  liis  wages,  the  several 
■companies  are  jointly  and  severallj  liable  for  any  injury  to  such  employ^ 
resulting  from  a  defective  track  for  the  use  of  which  they  are  juiotly  , 
reapon  Bible. 

Same — Operation  of  Railroad  by  Truttaa*. — Where,  at  the  time  an  in- 
jury to  an  empluyfi  occuni,  tlie  railroad  ia  operated  by  trusleeB for  tlie  bond- 
iiolders,  ia  the  name  of  the  corporation  and  wilhi'Ut  any  order  of  courl^ 
Ibe  railroad  company  b  still  respoDsible  for  such  iojury. 

Appeal  from  appellate  court,  first  district. 
Action  to  recover  dam^es  for  the  death  of  plaintiff's  in- 
testate. 

Jamea  L.  High  and  ff.  &  BoiUdl,  for  appellant. 

Brandt  dt  Hoffmann  and  J".  8.  Kennard,  Jr.,  for  appellee. 

Maoudbbb,  C.  J. — This  is  an  action  brought  by  appellee,  aa 
admiuiatratrix  of  her  deceased  hnsband,  David  Boss,  to  re- 
cover dam^ea  for  his  death,  allefred  to  have  been  caused  by 
the  wrongful  act  and  neglect  of  the  appellant  com-  .i.,  j 

pany  and  of  the  Pennsylvania  company.  The  tvo  *" 
companies  were  originally  made  defendants,  but  the  court  in- 
structed the  jury  to  find  the  Pennsylvania  company  not  guilty. 
The  only  plea  filed  bj  the  appellant  was  the  general  issue. 
The  verdict  and  judgment  in  the  trial  court  were  in  favor  of 
the  appellee  and  against  the  appellant  That  judgment  has 
been  affirmed  by  the  appellate  court,  and  the  case  18  brought 
here  by  appeal  from  the  latter  court. 

The  deceased  was  a  brakeman  or  switchman  engaged  in 
transferring  a  long  train,  consisting  of  some  64  or  65  freight 
cars,  from  the  tracks  and  yard  of  the  Wisconsin  Central  Line 
.Across  a  portion  of  railroad  track  known  as  the  "  Panhandle 
Y  "  to  the  tracks  of  the  Stockyard  Company's  railroad.  The 
Panhandle  Y-tracks  appear  to  have  been  owned  on  December 
r28,  1886,  by  the  Chicago,  St  Louis  &.  Pittsburgh  Bailroad 
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Company.  By  some  kind  of  airangement  vitb  tlie  latter  com- 
pany, the  trains  or  cars  of  the  Wisconsia  Central  Line  were 
entitled  to  pasa  from  its  tracks  to  the  tracks  of  the  Stock  Yard 
Company's  railroad  over  the  Panhandle  Y.  While  the  de- 
ceased wan  BO  engaged  in  transferring  said  train  on  the  day 
last  named,  one  of  the  cars  of  said  train,  on  which  he  stood, 
leaped  from  the  track  and  fell  over,  throwing  the  deceased  to 
the  ground.  The  cars  following  in  the  rear  passed  over  his 
body,  killing  him  instaatly.  At  the  close  of  the  testimony  on 
both  sides  the  defendant  the  Wisconsin  Central  Kailroad 
Company  moved  the  court  to  instmct  the  jury  to  find  for  it, 
the  said  defendant  It  also  asked  the  court  to  give  to  the  jury 
a  written  instruction  to  the  same  effect,  which  instruction  was 
refused. 

There  was  enough  evidence  to  justify  the  submission  of  the 
question  of  defendant's  liability  to  the  jury.  The  evidence 
tended  to  show  that  the  deceased  was  employed  by  the  de- 
fendant or  by  the  Wisconsin  Central  Line ;  that  the  Wiscon- 
sin Central  Line  was  not  a  corporation,  but  was  a  name  given 
to  an  association  of  five  or  six  railroad  corporations,  having 
running  and  trafSc  arrangements  with  each  other,  and  having 
some  sort  of  an  arrangement,  nndcr  a  lease  or  contract,  or 
otherwise,  with  the  railroad  company  owning  the  tracks  called 
the  "  Panhandle  Y,"  by  which  the  trains  and  cars  of  the  asso- 
ciation were  permitted  to  pass  over  said  tracks ;  that  this  as- 
sociation of  corporations  advertised  itself  as  the  Wisconsin 
Central  Line ;  that  the  appellant  company  was  one  of  the  cor- 
porations so  associated  under  said  name,  as  it  is  admitted  to 
be  by  counsel  for  appellant  in  the  following  words  used  in 
their  brief :  "  The  evidence  tended  to  show  that  the  railroad  of 
appellant  formed  part  of  the  route  so  advertised ; "  that  the 
deceased  was  killed  while  engaged  in  transferring  a  train  of 
oars  belonging  to  the  Wisconsin  Central  Line  over  the  Pan- 
handle T,  as  the  servant  and  employ^  of  the  corporations  form- 
ing that  association  ;  and  that  the  cause  of  his  death  was  the 
defective  character  of  the  rails  and  ties  upon  the  track  of  the 
Panhandle  Y,  over  which  the  train  in  question  was  passing. 
Upon  all  these  questions  of  fact  the  judgment  of  the  appellate 
court,  afSrming  that  of  the  circuit  conr^  is  final  and  conclu- 
sive, so  far  as  we  are  concerned. 

Under  the  facts  thns  stated,  was  the  appellant  liable  for  the 
death  of  the  appellee's  intestate  ?  It  is  claimed  that 
fcadiiat  for  d^  the  appellant  is  not  liable,  because  the  defective 
flmtin  track  tracks  did  not  belong  either  to  the  appellant  or 
•TMoUcr  to  the  Wisconsin  Central  Line.  But  the  following 
•«"M"i-  propositions  are  well  established  both  by  reason  and 
sathority :    A  railroad  company  is  responsible  for  aootdenta- 
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caused  by  defective  tracks.  It  is  bound  to  exercise  due  oare 
to  safely  carry  the  patiHengers  and  property  intrusted  to  it. 
It  is  therefore  its  duty  to  see  to  it  that  the  road  which  is  used 
for  such  traoBportation  is  safe  aud  iu  ^ood  repair,  whether 
such  road  is  owued  by  it  or  not.  If  it  uses  the  track  of 
another  compaay  for  such  purpose,  it  is  liable  for  damages- 
to  its  passengers,  or  freight  by  reason  of  defects  in  the  road 
of  such  other  company  so  used  by  it  This  rule  applies  as 
between  the  railroad  company  and  its  employes,  Tliere  is  no 
evidence  that  the  deceased  had  any  knowledge  of  the  defects 
111  the  track.  Wherb  tlie  employe  of  a  railroad  company  is 
direuted  to  use  the  road  of  another  comj^any  in  the  business 
of  his  employer,  be  has  the  right  to  treat  such  road  as  the 
road  of  the  company  emploTing  him;  and  every  railroad  com- 
pany whose  employes  use  the  road  of  another  company  under 
Its  direction,  or  for  its  benetit,  owes  it  as  a  duty  to  such  em- 
ployes to  see  that  such  road  is  not  in  a  condition  which  will 
hi: necessarily  endanger  their  lives  or  limbs.  The  rule  is  thus 
stated  in  Wood,  Mast  A  Serv.  {2d  ed.)§  357,  p.  735  :  "A  rail- 
war  company  running  its  traius  over  the  track  of  another 
railway  is  liable  to  its  servants  for  defects  therein,  when  it 
would  be  liable  if  the  injaty  resulted  from  defects  on  ita 
own  track."  To  the  same  effect  are  Stetler  v.  Uailway  Co.,^ 
46  Wis.  497,  and  cases  there  cited  ;  RaUroad  Co.  v.  Kanouse. 
39  111.  272 ;  Elmer  v.  Locke,  135  Mass.  575 ;  Snow  v.  Bailroad 
Co.,  8  Allen,  441.  We  are  therefore  of  the  opinion  that  the 
liability  of  the  appellant  cannot  be  defeated  upon  the  ground 
that  the  road  in  use  at  the  time  of  the  accident  did  not  be- 
long to  appellant  or  to  the  Wisconsin  Central  Line. 

Equally  untenable  is  the  objection  that  the  deceased  was 
not  in  the  particular  service  of  the  appellant  alone. 
"What  was  the  precise  nature  of  the  association  of  MBtmidtei. 
the  corporatious  operating  under  the  name  of  the  *J^J^"{^ 
'Wisconsin  Central  Line  does  not  appear.  Bat  it  c^bpuIm. 
appears  that  the  defieaseil  and  several  of  the  wit- 
nesses who  testified  were  employed  by  that  associaldon.  The 
corporations  acting  to^^ether  paid  the  wages  of  the  deceased. 
Such  wages  constitnted  a  part  of  the  expense  of  operating 
their  roads.  They  were  therefore  sharing  the  expenses  of 
such  operation,  whether  they  shared  the  profits  or  not  They 
owed  to  each  of  their  employes  the  duty  of  seeing  that  the 
track  which  tfaey  required  him  to  use  was  safe  and  in  good 
repair.  The  track  in  question  was  used  for  their  joint  benefit 
and  in  their  joint  service.  They  were  therefore  jointly  liable 
for  auT  injury  to  their  employ^,  resulting  from  a  defective 
track,  for  tJie  use  of  whicfi  they  were  jointly  responsible  ;  and 
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they  were  also  severally  liable.  "If  BSTaral  persons  axo 
jointlj  bound  to  perform  a  duty,  they  are  jointly  and  seTerallr 
liable  tor  omitting  to  perform  or  for  performing  negligently.  ' 
Machine  Co.  v.  Reifer,  134  III.  481,  Partners  are  jointly  and 
severally  liable  for  torts  committed  in  the  course  of  the  part- 
nership business.  Story,  Partn.  (7th  ed.)  §§  166.  167.  It  is 
true  that  in  case  this  suit  is  brought  ^aiost  one  member  only 
of  the  association,  and  not  against  all;  but  all  the  members 
need  not  be  sued,  though  all  may  be  jointly  liable.  The  law 
treats  all  torts  as  several  as  well  as  joint.  The  injured  party 
may,  at  his  election,  sue  all  the  partners,  or  any  one  or  more 
of  them,  for  the  tort.  Id.  §  167.  The  rule  is  not  confined  to 
partnerships,  but  extends  to  all  cases  of  joint  torts  at  the 
common  law,  whether  positive  or  constructive.  Id. ;  Connolly 
V.  David^ou,  16  Minn.  519  (Gil.  428) ;  Champion  v.  BostwicK, 
18  Wend.  174 ;  Wood  v.  Luscomb,  23  Wio.  287.  In  Railway 
Co.  V.  Shacklet,  105  111.  364,  12  Am.  &  Eng.  K.  Cas.  166,  we 
said :  "  Considering  the  question,  then,  in  the  light  of  public 
policy,  we  are  of  opinion  the  public  interests  will  be  best 
subserved  by  adhering  strictly  to  the  long  and  well-estab- 
tished  principle  that,  where  one  has  received  an  actionable 
injury  at  the  hands  of  two  or  more  wrongdoers,  all,  however 
numerous,  are  severally  liable  to  him  for  the  full  amoont  of 
4am^es  occasioned  by  such  injury ;  and  the  plaintiff  in  such 
case  has  his  election  to  sue  all  jointly,  or  he  may  bring  his 
separate  action  against  each  or  any  one  of  the  wrongdoers." 
It  is  also  claimed  that  tlie  road  was  operated  by  certain 
trustees  for  the  first  mortg^e  boudliolders  at  the 
K»etDf«p»r^  time  the  accident  occurred,  and  that,  therefore,  the 
bftrantMt.  ^^^^  should  not  have  been  brought  against  tbe  cor- 
poration itself,  but  against  said  trusteea.  It  is  not 
pretended  that  the  road  was  in  the  hands  of  a  receiver,  or 
that  the  trustees  in  question  were  appointed  by  or  acting  on-  ' 
det  any  order  of  court.  The  evidence  upou  this  subject  is 
meagre.  Ko  trust  deed  executed  by  the  corporation  to  secure 
the  bondholders  was  prodnced,  and  tliere  is  nothing  to  show 
what  its  terms  and  conditions  were,  if  it  existed.  The  only 
testimony  that  the  tnistei^s  had  possession  of  the  road  con- 
sists of  oral  statements  to  that  effect  by  some  of  the  witnesses. 
There  is  no  evidence  that  such  trustees,  if  they  were  in  pos- 
session, gave  notice  of  any  kind  to  third  parties  or  to  the 
employes  of  the  company  tliat  they  were  operating  the  road, 
or  that  they  were  operating  it  in  their  own  names  as  trustees. 
The  evidence  tends  to  show  that,  if  they  operated  it  at  the 
time  of  the  accident,  they  did  so  in  the  name  of  the  corpora- 
tion.    If  they  were  sued  by  the  wrong  name,  they  should  have 
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pleaded  that  fact.  "  Though  a  suit  might  be  institDted  aj^ainst 
the  tmstees  iudividnally,  by  their  own  nameH,  bo  objection  is 
perceived  why  one  cannot  be  maintained  against  them  by  the 
name  they  use."  WilkioBon  v.  Fleming,  '30  111.  353.  A  rail- 
road company  vLich  has  voluntarily  placed  itself  and  its- 
property  and  franchises  in  the  bauds  of  trustees  to  secure  its 
debts  to  bondholders  cannot  lie  by,  when  sued  for  a  tort 
which  it  claims  to  have  been  committed  by  such  trustees,  and 
shield  both  itself  and  the  trustees  from  liability  by  concealing 
the  fact  that  the  trustees  are  operating  the  road,  until  the 
statute  of  limitations  has  barred  the  right  of  action. 

We  do  not  wish  to  be  understood  as  controverting  the 
general  doctrine  that  a  railroad  company  is  not  liable  at  com- 
mon law,  or  under  statutes  imposing  liability  for  injuries  re- 
sulting in  death,  for  the  negligence  of  mortgagees  who  are 
operating  the  road  under  a  poasessioii  taken  and  held  ad- 
versely. Pierce,  R.  R  p.  286 ;  State  v.  Railway  Co.,  67  Me.  479. 
A  mort^^or,  out  of  possession  and  control  of  property,  real 
or  personal,  ought  not  to  be  liable  tor  the  acts  of  the  mort- 
gaigee,  who  is  in  possession  of  such  property  and  has  an  in> 
dependent  and  adverse  control  of  it.  But  we  are  not  disposed 
to  recede  from  the  position  taken  in  the  case  of  Transpor- 
tation Co.  V.  Ullman,  89  111.  244,  where  the  suit  was  held  to 
have  been  properly  brought  against  the  company  rather  than 
against  the  trustees.  Under  the  facts  in  the  case  at  bar,  so- 
far  as  they  are  disclosed  by  the  record,  the  following  language 
used  in  the  Ullman  Case  is  precisely  applicable :  "  It  is  also 
insisted  no  action  can  be .  maintained  against  the  corporation 
because  the  road  was  in  possession  of  trustees  for  the  bond- 
holders. These  trustees  seem  to  have  been  exercising  the 
same  functions  the  corporation  was  formed  to  exercise.  The 
character  of  the  trust  is  not  specifically  shown  by  the  proofs, 
hut  the  fair  inference  would  seem  to  be  that  the  trustees  were 
tlie  trustees  of  the  corporation,  of  its  own  selection,  as  well  as 
of  the  bondholders,  and  were  running  the  road  to  earn  money 
to  be  applied  in  payment  of  the  debts  of  the  corporation.  In 
snch  case  the  trustees  must  be  regarded  as  the  agents  of  the 
corporution,  in  so  far  as  relates  to  the  transaction  of  busiusKS 
with  third  persons."  The  letters  "W.  C.  L."  were  upon  the 
two  engines  which  drew  the  train  above  referred  to,  and  these 
iBtters  are  proven  to  have  stood  for  the  "Wisconsin  Central 
Line."  A  number  of  the  employes  of  that  line  have  given 
their  evidence  in  this  case,  and  the  tendency  thereof,  as  well 
as  of  the  rest  of  the  evidence,  is  to  the  effect  that  the  appellant 
company  was  a  member  of  the  association  in  question,  and 
not  that  the  trustees  were  members  thereof. 

Upon  the  motion  for  a  new  trinl   the  defendant  filed  aa 
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Jiffidavit  as  to  the  discovery  after  tlie  trial  of  a  receipt  vhioh, 
it  vas  claimed,  coald  not  be  foaod  during  the  trial, 
lif^'f  ■*■  °®'  *'""''  was'aeked,  apon  the  ground  that  anoh 
f,^!^^"  receipt  waa  newly  discovered  evidence.  It  was  as 
follows :  "  Duplicate.  Wisconsin  Central  Line. 
Wisconsin  Central  Bailroad.  Milwaukee  and  Lake  Wimie- 
liagn  Railroad.  (J.  H.  Stewart  and  £.  H.  Abbott,  trustees 
and  lessees.)  Wisconsin  and  Minnesota  Kailroad  Company. 
.Minnesota,  St.  Croix  and  Wisconsin  Bailroad  Company.  D. 
8.  Wegg,  Solicitor.  $70.00.  Chicago,  February  1,  1887. 
Received  from  Wisconsin  Central  Associated  Lines  the  sum 
of  seventy  dollars  In  full  of  services  of  David  Robs  as  foreman 
for  December,  1887.  Mabcella  H.  Ross,  Administratrix  of 
Estate  of  David  Ross,  Dec'd."  The  fact  that  the  receipt  was 
given,  the  failure  to  find  it,  and  its  sabstance,  were  testified 
to  on  the  trial.  The  evidence  furnished  by  the  receipt  was 
merely  cumulative.  It  simply  strengthened  what  the  proof 
on  the  trial  tended  to  show  that  the  deceased  was  employed 
and  paid  bj  the  associated  companies,  and  that  the  defendant 
was  one  of  said  companies.  Mrs.  Ross  had  sworn  that  her 
husband  had  been  employed  by  the  Wisconsin  Central  Rail- 
road Company,  and  that  his  wages  for  December  had  been 
paid  by  that  company.  8o  far  as  the  receipt  was  intended  to 
impeach  her,  it  furnished  no  ground  for  a  new  trial.  It  was 
natural  enougli  that  among  the  many  names  made  use  of,  she 
should  have  failed  to  distinguish  between  tbe  Wisconsin  Cen- 
tral Line  and  the  Wisconsin  Central  Railroad  Company. 

We  do  not  think  that  there  was  any  error  in  not  granting  a 
new  trial,  for  the  reasons  stated  in  the  affidavit. 

The  judgment  of  the  appellate  court  is  affirmed. 

Liability  for  Torti  where  One  Rtiirokd  OompAny  Umi  th«  Track  of 
Anothar. — It  in  &Bid  tliat  lliu  li]ibility  whi^re  one  railroad  company  uses  the 
tmi/ks  of  aaolber  must  depend  upon  the  peculiar  c i re um stances  of  each 
sepamle  case.  19  Am.  &  Bng.  Eiicf.  Luw,  831.  ATcnncsaee  case  stateithat 
(he  dociriue  that  it  a  train  of  curs  of  one  railroad  company,  runaing  oik  the 
roud  of  another  compan;,  be  under  the  excuUive  control  of  the  servants  of 
the  latter,  the  latter  is  liable  for  all  damagca  occurring  through  negligCDce. 
Dut  if  the  Bcrvants  of  both  parties  jointly  coDtrol  the  train,  both  compa- 
nies are  liable.  Nushviile,  etc.,  U.  Co.  r.  Carroil,  6  Heiak.  (Tenn.)  847. 
A  Bimilar  view  is  taken  in  Harper  t.  Newjiort  News,  eic,  II.  Co.  (Ky., 
1890).  14  S.  W.  Rep,  84<t  (Hbstracted  44  Am.  &  Bug.  li.  Cas.  dfiSJ.  It  . 
inuy  be  stated  as  a  general  rule  that  a  company  which  allows  another  rail- 
way com  pnn;  to  use  its  tracks  must  be  liable  for  all  injuries  occurring; 
from  its  own  negligence  in  the  care  of  its  road-l>ed  and  tracks,  aod  for  in- 
juries to  its  own  passengers,  even  when  the  result  of  the  negligence  of  the 
other  com|)any.  Illinois  Cent.  R.  Co.  c.  Barrow,  6  Wuli.  (U.  S.)  90;  Dela- 
ware, etc.,  R,  Co.  s.  Salmon,  39  N.  J.  L.  299,  23  Am.  Rep.  S14;  Haaoo, 
.-te„  R.  Co.  t.  Mayes,  49  Ga.  365,  15  Am.  Rep.  678;  Fort  Wsyne,  etc.,  R. 
<'.<.  r.  Il!'>''l<iii'.'h.  43  Ind.  354;  Ricketis  o.  Chesapeake,  etc.,  R.  Co.,  88  W. 
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Vi.  438.  41  Am.  ft  Eur.  R.  Cae.  42;  Stetler  •.  Chicago,  Ate,  R  Co., 
40  Wis.  SOV;  LakiD  r.  WillametU:  Valley,  etc.,  K.  Co.,  18  Oreg.  486.  36 
Am.  &  Eug.  K.  Cos.  OU  ;  Ptjuria,  eto.,  K.  Co.  c.  Laoe,  83  111.  448;  Parker 
t.  Itt:D8M:liu:r,  etc.,  R.  Cu.,  16  Burb.  N.  Y.  US  (owner  of  road  alooe  liable 
fiirdefL-ct  iu  roadway).  Compare  Harper  c.  Mewpurt  News,  etc.,  B.  Co. 
(Kj.,  1800).  14  S.  W.  Kep.  (abstracted  44  Am.  &  Eng.  R.  Caa.  658)  S96; 
Murch  «.  Concord  R.  Co.,  SB  N.  H.  86,  Bl  Am.  Dec.  631.  A  company  is 
liable  for  an  injury  to  apaaaen^ei  upou  iu  liue  caused  by  the  careless  man- 
u^ciuenC  iif  a  awitcti,  under  llic!  coutrul  of  anuiber  cumpaay,  whereby  tbe 
I*.]  roKila  arecoiuiected.  MeElroy  o.  NaaLua,  elc.,  R.  Co.,  4  Cuah.  (Haas.) 
400. 

•A  company  leasing  its  rijad  pursuant  toaatatutory  authority,  which  does 
mil  coDtain  acy  proTiaiop  releasing  it  (rum  iLu  perfurmance  of  its  duties  to 
the  public,  \i  liable  for  personal  tujuries  sustained  by  the  brakeman  of  the 
third  Citmpaoy,  rightfully  upon  the  road,  caused  by  defects  ia  the  construc- 
tion of  a  station.  Nugent  c.  Boston,  etc.  B.  Co.,  80  He.  62,  88  Am.  ft  Bng. 
R.  Caa.  S3.  But  in  another  case,  it  ia  held  that  an  engineer  receiving  an 
injury  while  in  the  discharge  of  his  duties,  by  collision  with  a  train  of 
■ootlier  company  using  that  part  of  the  road  under  a  lease  from  his  em- 
pluyer,  caused  by  the  negligence  of  the  emplojSs  of  the  lessee  company 
m  running  a  train  in  violation  of  the  rules  of  the  lessor,  cannot  recover  of 
Ills  employer  if  ha  had  knowledge  of  the  agreement  with  the  lessee;  such 
an  accident  being  one  of  the  ordinary  perils  of  the  service,  and  not  attrib- 
utable to  the  employer's  negligence.  Clark  v.  Chicago,  etc.,  R.  Co.,  Wi 
111.  48.  Compare  East  Line,  etc.,  B.  Co.  v.  Culberson,  7a  Tex.  S7Q,  88  Am. 
AEng.  B.  CaH.SSa. 

And  a  company  running  its  trains  over  the  track  of  another  is  liable  cer-  , 
Uinly  for  all  the  injuries  occasioned  by  its  own  negligence.  No  company 
can  claim  release  from  liability  for  injuries  clearly  the  proximate  result  of 
its  own  negligence,  merely  because  it  was  at  the  time  using  the  track  of 
another  Fletcher  v.  Boston,  etc.,  B.  Co.,  1  Allen  tMass.)  9,  7B  Am.  Dec. 
atS;  Hurch  v.  Concord  B.  Co.,  2&  N.  H.  9,  01  Am.  Dec.  631  (leading  case); 
Illinois  Cent.  R.  Co.  e.  Kanouse,  89  111.  272,  8»  Am.  Dec.  807;  Millx  e. 
Orange,  etc..  R.  Co.,  1  McArthur  (D.  C.)  285;  Hanover  R  Co.  e.  Coyle,  55 
Pa.  St.  866-,  BurchBeld  e.  Northern  Cent.  R.  Co.,  07  Barb.  (N.  T.)  089; 
SatoD  •.  B'Htou.  etc.,  R.  Co.,  II  Allen  (Mass.)  500. 

A  railroad  company  running  its  train  over  the  track  of  another  must 
observe  the  same  precautious  lor  the  safety  of  t)ie  public  at  a  crossing  as 
are  required  of  ihr  company  running  the  road.  Webb  v.  Portland,  etc.,  B. 
Co.,  57  Me.  117.  If  an  injury  occurs  owing  to  a  defetit  in  a  car,  the  com- 
pany using  it  at  the  time  cannot  escape  liability  by  alleging  that  it  be* 
tanged  to  another  company.  Jettere.  New  York,  etc.,  R.  Co.,  2  Abb.  App. 
Due.  (N.  Y.)  458;  Fletcher  v.  Boston,  etc.,  R.  Co.,  1  Allen  (Mass.)  9,  79 
Am.  Dec.  690.  But  a  railroad  company  running  its  trains  over  the  tracks 
of  another  toad,  and  selling  to  passengei^  tickets  over  both  roads,  is  not 
linbleto  such  passengers  for  injuries  happening  to  them  while  on  such 
"Iher  roid,  through  the  negligence  of  the  managers  of  such  road  or  their 
>erTants,  and  without  any  neglect  on  the  part  of  itself  or  its  agents, 
apraguee.  Smith,  29  Vt.  421,  70  Am.  Dec.  424.  This  rule  is  laid  down  in 
Redf.  on  Railways,  p.   303,  as  follows:    "The   rule   of   law  in  regard  to 

renger  carriers  who  run  over  other  roads  than  their  own  seems  now  to 
pretty  well  established  that  the  first  company  is  responsible  for  the 
entire  route,  and  must  take  the  risk  of  the  negligence  of  the  cmployfis  of 
other  campanies."  Approved  in  At«ttler  o.  Chicago,  etc.,  R.  Co.,  40  Wis. 
467,  where  a  company  was  held  liable  for  an  injury  resulting  fromadcfect 
in  a  track  which  did  not  belong  to  it.  In  Stephens  v.  Davenport,  etc.,  R. 
Co.,  36  Iowa  S37,  the  rule  is  said  to  be  that  where  two  railroad  companies 
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operate  trains  on  the  Banie  lioe  each  is  liable  for  the  itock  injured  or  killed 
bj  its  trains  b;  reuon  ol  tlie  rosd  being  unfeuced,  and  not  lor  tbat  injured 
by  tlie  tmiug  ul  the  otber.  A  carrier  ul  passengers  in  Lia  own  cars  over 
cunnecling  Hues  is  linhle  to  its  psssengeri  us  a.  carrier  over  tlie  whole  route. 
Sprague  e.  Smilli,  39  Vt.  431,  70  Am.  Dec.  434. 

And  Bee  also  as  to  injdries  to  serrauts  wbere  one  company  is  runniog 
trains  over  the  track  of  another,  note  17  Am.  &  Sag.  R.  Cu.  6U;  noM 
10  Am.  &  Bog.  R.  Cas.  811. 


FuHT  A  Pebb  Kabqdette  R  Oa 

(90  Miehiffon.  567.) 

Injury  to  Switohman  — Unblocked  Frogs  — N*glig«no«  of  Empioyn. — 
Under  a  statute  requiring  railroad  companies  to  fill  or  block  frogs  in  their 
traclu,  BO  aa  to  prevent  the  feet  of  empluyga  from  catching,  it  is  the  datj 
of  a  railroad  company  to  keep  its  yard  reasonably  safe  in  this  respecL 
The  company  cannot  delegate  this  duty  to  any  of  ita  em  ploy  6s  so  as  to 
relieve  itself  from  the  obligation,  and  the  peraoos  to  whom  this  duty  is  ia- 
trusied  stand  in  place  of  the  company,  and  their  negligence  is  its  negli- 

Contributory  Nsgligenoe — Uncouptlng  Moving  Cars. — It  is  a  qnestion 
for  till;  jury  whether  a  ewlichman,  knowing  that  there  are  unblocked  frogs 
in  the  yard  of  the  railroad  company,  although  QOt  knowing  of  the  partic- 
ular frog  where  he  caught  his  foot  and  was  hurt,  was  negligent  in  getting 
between  moving  car«  to  uncouple  them,  there  being  no  rule  forbidding  the 
uncoupling  of  cars  while  in  motion,  and  it  appearing  that  it  was  customary 
to  do  this,  and  that  the  buainess  of  the  yard  could  not  well  be  dune  in  anj 

Negllganoe — When  a  Quaition  for  the  Jury. — Even  when  the  facts  are 
not  iu  dispute^  but  are  such  that  difierent  minds  might  honestly  draw  dif- 
ferent conclusions  from  them,  the  question  of  negligence  belongs  to  the 
jury  and  not  to  the  court. 

Pleading  and  Proof— Variance. — Where  a  declaration  in  an  action  for 
personal  injuries  sets  Forth  tlint  the  pliintiS  was  employed  as  a  switchman, 
and  dischargioff  his  duties  as  such,  while  the  proof  shows  that  he  was  the 
conductor  of  the  switch-engine,  or  foreman  of  the  ewitcbing  crew,  the 
variance  is  immaterial 

Ebbob  to  Bay  circait  court. 
Action  to  recover  for  personal  injaries. 
William  L.  Webber,   for  appellaDt. 
Bhepard  dk  Lyon,  tor  appellee. 
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MoBS^  C,  J.-^PlaintifF  was  switching  in  the  yard  of  defend- 
ant at  East  Saginaw,  Hich.,  June  5,  1890,  and  received  iuju< 
riea  while  attempting  to  uncouple  cars.     He  brings      ^^ 
this  actioii  for  damages,  allegiug  as  negligence   in  '    ' 

the  defendant  the  leaving  of  a  frog  nnblocked,  in  which  he 
cangiit  his  foot,  thereby  causing  his  injury.  The  defendant 
intruduced  no  testimony,  and  plu,iutiff  had  verdict  and 
judgment  in  the  circuit  court  for  Bay  County.  The  plaiutifT, 
according  to  his  own  testimony,  was  in  charge  of  a  pouy  en- 
gine, doing  switching  in  the  yard  of  the  defendant,  and  had 
some  men  with  him,  assisting,  who  were  under  his  control 
and  orders,  as  was  also  the  engineer.  His  business  was 
making  up  and  taking  to  pieces  trains  as  they  came  in  on  tLe 
several  divisions.  The  evening  of  tlie  injury  he  was  taking  to 
pieces  two  trains,  "to  get  the  warehouse  cars  to  take  them 
down,  so  that  they  could  unload  them,  and  load  the  freight 
into  other  cars,  to  sehd  out  to  their  destination,  whichever 
way  they  would  ruu."  He  was  hurt  in  the  following  manner ; 
"I  went  in  to  pall  a  pin.  After  the  train  stopped,  tbe  slack 
Lad  run  back,  as  there  was  a  little  down  grade  toward  the 
river,  and  the  slack  was  taken  up,  so  that  I  could  not  pull  the 
pin.  I  stepped  out,  and  swung  the  engineer  back, — to  back 
up,— and  as  the  slack  came  back  I  stepped  in  to  pull  the  pin, 
having  boli^  of  the  hand-ladder ;  and  I  only  took  a  couple  of 
steps  m  trying  to  get  the  pin,  as  it  was  fast,  as  I  was  caught 
in  a  frog,  and,  hfiving  hold  of  the  hand-ladder,  it  pulled  my 
shoe  off,  and  the  jerk  released  my  shoe,  released  the  hold  on 
the  ladder  on  the  car,  and  I  fell  in  some  war  upon  tbe  rail,  so 
that  it  took  my  clothes  off  of  me  and  injured  my  leg  and  hip." 
His  left  foot  was  the  one  caught,  and  his  right  side  fell 
nearest  to  the  track. 

There  are  many  assignments  of  error,  not  argned  in  the 
brief  of  defendant's  counsel,  with  the  statement  iu  such  brief, 
however,  that  they  are  not  waived  because  not  so  argued. 
Thecounsel  for  plaintiff,  in  their  brief,  pass  such  assignments 
wish  the  remark  that  they  treat  them  as  waived,  as  they  con- 
sider that  they  are  entitled  nnder  the  rules,  to  know  by  ap- 
pellant's original  brief  what  the  position  of  such  appellant  is 
on  each  assignment  npon  which  it  relies  for  a  reversal  of  the 
cause.  None  of  these  assignments  were  referred  to  npon  tbe 
oral  argument.  We  shall  not,  therefore,  consider  them.  We 
are  not  disposed  to  go  over  some  35  assignments  to  ascertain 
whether  the  error  oJleged  in  each  is  well  assigned  or  not, 
when  the  counsel  for  the  appellant  does  not  consider  them  of 
sufficient  importance  to  point  out  to  us  their  merit,  if  they 
have  any.  And  under  the  rules  we  think  the  position  of 
appellee  s  counsel  is  correct,  that,  if  there  is  do  argument  in 
S8  A.  &  E.  B.  Gas.— « 
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the  appellant's  brief  in  favor  of  the  correctness  of  an  assign- 
ment, counsel  for  appellee  are  not  called  upon  to  argne  such 
assignment  in  their  brief ;  and,  although  it  may  be  stated  that 
such  assignment  is  not  waived,  if  the  same  is  not  referred  to 
upon  the  oral  argument,  where  the  counsel  for  appellee  may 
have  opportunity  to  meet  such  argament  as  might  oe  made  in 
its  favor,  this  court  will  treat  it  as  waived. 

The  first  objection  to  the  judgment  ia  that  the  court  below 
should  have  instructed  the  jury  to  bring  in  &  verdict  for 
defendant  This  involves  the  question  oi  the  negligence  of 
the  defendant,  as  well  as  the  contributory  negligeace  of  the 
plaintiff. 

First.  As  to  the  negligence  of  the  defendant  This  waa 
properly  submitted  to  the  jury.  The  statute  expressly  pro- 
DakiMk*<  Tides,  under  peeaniary  penalty,  that  frogs  like  the 
fM*— Hifit-  one  which  caused  the  injury  to  plaintiff  shall  be 
«ni«»rdc-  adjusted,  filled,  or  blocked,  so  as  to  prevent  the 
"■"■*•  feet   of  employes   or   other    persons  from   being 

caught  therein.  See  Laws  1883,  p.  191.  This  law  was  passed 
upon  the  urgent  demand  of  the  people  that  such  measures  be 
taken  to  save  the  constantly  recurring  danger  to  life  and  limb 
from  open  frogs.  Sy  this  legislation,  an  open  frog  in  a  rail- 
road yard  was  recofi;nized  as  a  constant  source  of  danger  and 
of  menace  to  human  life ;  and  to  keep  t^uch  frogs  unfilled  or 
unblocked  was  considered  by  this  statute  criminal  negligence, 
to  be  punished  by  a  penalty.     To  permit  this  frog  by  which 

Elaiutiff  was  injured  to  remain  unftlled  or  unblocked,  with  the 
nowledge  of  the  defendant,  or  for  such  a  length  of  time  that 
knowledge  or  neglect  of  duty  would  be  presumed  under  the 
law,  would  certainly  be  actionable  negligence,  and  render  the 
defendant  liable  to  one  who,  without  fault  on  his  part,  was 
injured  thereby.  And  the  duty  of  keeping  these  frogs  filled 
or  blocked  in  the  yard  of  the  defendant  was  one  that  it  could 
not  delegate  to  any  of  its  employes,  so  as  to  relieve  itself  from 
the  obligation  that  the  law  imposed  upon  it  in  this  respect 
With  this  statute  in  force,  it  was  the  duty  of  the  defendant  to 
keep  its  yard  reasonably  safe  in  this  respect ;  and  it  is  such 
a  duty  that  the  person  or  persons  to  whom  it  is  intrusted 
will  stand  in  the  place  of  the  master,  and  their  neglect  will  be 
its  neglect.  Johnson  v.  Bpear,  76  Mich.  139 ;  Van  Dusen  v. 
Letelher,  78  Mich.  492 ;  Harrison  v.  Railroad  Co.,  79  Mich. 
409,  41  Am.  &  Eng.  11.  Gas.  398 ;  Brown  v.  Gilchrist,  80  Mich. 
66;  Morton  v.  Railroad  Co.,  81  Mich.  423 ;  Sadowski  v.  Car 
Co.,  84  Mich.  100;  Roui  v.  Lumber  Co.,  86  Mich.  519^;  Tang- 
ney  v.  3.  B.  Wilson  Co.  (Mich.),  49  N.  W.  Rep.  666. 

It  is  undisputed  that  this  frog  was  open  when  the  plaintiff 
■waa  hart ;  and  it  ia  also  quite  apparent  that,  if  it  had  been 
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filled  or  blocked,  he  would  not  have  been  injared.  There 
vas  also  evidence  tending  to  show  that  other  frogs  in  this 
Bame  yard  were  nnblocked,  and  that  the  vard-maBter  was 
notified  of  their  condition  some  time  before  this  accident,  and 
one  open  frog  pointed  out  to  him.  Notice  to  him  was  notice 
to  the  defendant.  Lyttle  v.  Railway  Co.,  84  Mich.  289.  There 
was  no  showing  that  this  particular  frog  had  ever  been 
blocked,  and  there  was  testimony  tending  to  show  that  it  had 
been  open  at  least  since  the  month  of  March  before  the  acci- 
ilent  It  is  tme  that  there  was  evidence  from  one  witness 
tending  to  show  that  the  defendant  had  men  in  its  employ, 
whose  duty  it  was  to  see  that  all  the  frogs  were  kept  blocked 
or  filled,  and  that  plenty  of  proper  material  was  furnished 
with  which  to  do  the  work ;  bat  tnere  was  also  from  the  same 
witness  the  statement  that,  although  these  men  were  employed 
to  do  it,  they  bad  not  performed  tneir  duty.  The  duty  of  de- 
fendant did  not  end  with  the  employment  of  these  men  to 
perform  this  work,  and  the  furnishing  of  material  to  do  it 
with.  The  duty  devolved  upon  it  also  to  see  that  they  were 
not  negligent  in  such  work,  since  their  negligence  was  its 
neglurence.  The  question  of  defendant's  negligence  waa 
clearly  and  fairly  presented  to  the  jury  by  the  charge  of  the 
court. 

Second.  It  is  insisted  that,  as  the  plaintiff  himself  knew 
that  there  were  unblocked  frogs  in  the  yard,  al-  p,,„j,^ 
though  he  did  not  know  of  this  particular  one  ■aTiifcu*— 
where  he  was  hurt,  he  was  negligent,  as  a  matter  cominhBtoir 
of  law,  in  going  between  the  cars  while  they  were  ■«"■■■•*■ 
in  motion  to  pull  this  pin.  It  is  argued  very  strenuously  and 
quite  ingeniously  that  the  courts  are  wrong  in  ever  submitting 
to  a  jury  the  question  of  negligence ;  that  the  best  definition 
ot  negligence  ever  given  was  that  of  the  late  Mr.  Justice 
Campbell,  in  Railroad  Co.  v.  Coleman,  28  Mich.  449,  to  wit : 
"  Negligence  is  neither  more  nor  less  than  a  failure  o£  duty  ; " 
and  it  is  reasoned  that  this  failure  of  duty  is  always  a  matter 
to  be  determined  by  the  court ;  that  the  province  of  the  jury 
is  only  to  say  what  is  the  fact  in  a  given  case,  and  for  the 
iinrt  to  say  what  is  the  law.  For  instance,  in  the  case  before 
lis  it  m  claimed  that  it  was  a  question  for  the  jury  to  find 
whether  the  plaintiff  entered  between  the  cars  to  uncouple 
them  while  they  were  in  motion,  and  for  the  court  to  say 
whether  such  act  was  negligent ;  that,  the  fact  being  undis- 
puted that  he  did  so  go  between  the  moving  cars,  the  circuit 
judge  should  have  taken  the  question  of  the  plaintiff's  con- 
tributory negligence  from  the  jury,  and  decided  that  matter 
himsell  But  Mr.  Justice  Caupbell,  in  his  opinions,  as  well 
M  all  other  jurists  and  text-writers,  recognizes  the  fact  that  in 
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law  DO  man  can  be  guilty  of  negligence  who  nsee  in'liis  acta 
or  in  his  omissions  to  act  the  care  and  prudence  that  would 
have  been  exercised  under  like  circumstaiices  by  an  ordiuarily 
careful  aud  prudent  man.  The  negligence  of  the  plaintiff  in 
this  case,  if  any,  was  the  failure  to  use  ^uch  care  and  caution 
which  would  be  "  the  failure  of  duty  "  in  this  particular  case. 
It  is  well  settled,  it  seems  to  us,  in  the  law  of  negligence 
everywhere,  that  even  when  the  facta  are  not  in  dispute,  but 
are  such  that  different  minds  might  honestly  draw  different 
conclusions  from  them,  the  qnestiou  of  negligence  belongs  to 
the  jury,  and  not  to  the  court.  It  ia  certainly  the  law  in  this 
Btate.  Bailroad  Co.  v.  Van  Steinburg,  17  Mich.  99 ;  Teipel  v. 
Hilsendegeu,  44  Mich.  461 ;  Lnke  v.  Mining  Co.,  71  Mich.  364; 
Adams  v.  Iron  Cliffs  Co.,  78  Mich.  271 ;  Brezee  v.  Powers,  80 
Mich.  172 ;  Eugel  v.  Smith,  82  Mich.  1 ;  Sadowski  v.  Car  Co., 
84  Mich.  100 ;  Roux  v.  Lumber  Co.,  85  Mich.  519 ;  Archer  v. 
Railway  Co.,  87  Mich.  101,  48  Am.  &  Eng.  R.  Caa.  50 ;  Sweet 
V.  Eailroad  Co.,  87  Mich.  559,  48  Am.  &  Eng.  K.  Caa.  395  ; 
Crosby  v.  Railway  Co.,  58  Mich.  458,  23  Am.  &  Eng.  B.  Caa.' 
191 ;  Lowell  u;  Watertown,  58  Mich.  568 ;  Alexander  v.  Big 
Rapids,  70  Mich.  22(5 ;  Carver  v.  Plank-road  Co.,  61  Mich. 
684 ;  Harris  v.  Township  of  Clinton,  64  Mich.  447 ;  Little  v. 
Railway  Co.,  78  Mich.  205  (opinion  by  Mr.  Justice  Campbell), 
CooLEY,  C.  J.,  said  in  the  case  first  above  cited,  at  page  118, 
17  Mich. :  "As  a  general  rule  of  law,  it  cannot  be  doubted 
that  the  question  of  negligence  is  a  question  of  fact,  and  not 
of  law."    See,  also,  cases  there  cited. 

It  haa  also  been  said  in  several  of  the  cases  above  noted 
that,  if  the  trial  judge  haa  any  doubt  as  to  this  matter  of 
negligence,  it  ia  his  duty  to  submit  the  question  to  the  JQiy. 
And  if  the  failure  to  use  the  care  and  caution  which  would 
Lave  been  exercised  by  an  ordinarily  careful  and  prudent  man 
under  the  same  circumatances  enters  into  the  question  of 
negligence,  then  I  am  salisfied  that  whether  or  not  there  has 
been  such  a  failure  can  beat  be  determined  by  a  jury.  The 
argument  of  defendant's  counsel  that  the  jnry  were  not  com- 
petent, because  unskilled,  to  determine  whether  plaintiff's  act 
was  negligent,  applies  to  courts  as  well  as  to  juries.  The 
counsel  argues  that  the  uncoupling  of  cars  and  switching  them 
is  a  technical  employment,  requiring  the  skill  and  experience 
of  practice,  and  that  a  "  brakeman  or  switchman  of  experience 
would  justly  smile  at  suggestions  from  the  average  juryman 
aa  to  how  he  should  perform  hia  duties."  Are  judges  sup- 
posed to  know  anything  more  about  the  proper  manner  of 
performing  a  switchman's  or  brakeman's  duties  than  jurors? 
The  answer  is  obvious.  A  jnry  of  12  men,  drawn  from  the 
body  of  the  people,  and  from  all  the  avocations  of  life,  would 
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be  more  likely  to  have  among  its  memberB  men  familiar  iriUi 
switcliing  or  braking  upoD  railroads  tlian  would  the  bench, 
composed  of  men  whose  lives  have  generally  been  devoted  to 
one  subject — the  study  and  practice  of  law  ;  and  among  these 
12  men  might  quite  frequently  be  found  men  who  had  been 
switchmen  or  brakemeu.  When  the  inquiry  arises  in  auy  -case 
vhat  an  ordinarily  prudent  man  would  liave  done  under  given 
circnmstances,  the  judgment  of  twelve  men  is  obviously  better 
.  than  the  judgment  of  one,  as  the  expeneuce  in  life  of  twelve 
'  men  must  have  been,  collectively,  mwre  varied  and  extensive 
than  that  of  any  one  man,  however  learned  in  the  law  he  may 
bo ;  and  how  men  ordinarily  act  in  the  presence  of  danger,  or 
to  avoid  it,  can  be  better  settled  by  twelve  men  than  one  man, 
because  their  united  experiences  are  brought  to  bear  upon 
the  question,  and  each  has  the  benefit  of  the  experience  of 
all  of  them  in  arriving  at  a  fair,  true,  and  jnst  conclusion, 
la  the  present  case  the  circuit  judge  told  the  jury  that  he  did 
not  know  whether  it  was  negligence  or  not  in  the  plaintiff  to 
Attempt  the  uncoupling  of  these  cars  in  ilie  way  he  did,  but 
that  it  was  for  them  to  determine  from  all  the  circumstances 
in  the  case.  Yet  it  is  contended  that  without  this  knowledge 
it  was  for  him  to  declare  as  a  matter  of  law  that  the  plaintiff 
was  negligent.  Under  all  the  evidence  the  case  was  rightly 
submitted  to  the  tribunal  which  the  law  has  authorized  to 
settle  the  question  of  negligence,  when  to  the  court  it  seems 
to  be  in  doubt. 

It  is  contended  that  under  the  rules  of  the  defendant,  the 
plaintiff  was  not  authorized  to  enter  between  the  moving  cars 
to  pull  this  pin  ;  that  he  could  just  as  well  have  done  it  with 
the  cars  standiug  still ;  and,  as  he  had  control  of  the  engine, — 
the  engineer  being  under  his  orders, — he  was  plainly  negligent 
in  not  doing  so.  But  the  testimony  shows  that  there  was  no 
rule  of  the  defendant  forbidding  the  uncoupling  of  cars  while 
in  motion,  or  even  advising  it  not  to  be  done.  On  the  coa- 
trarj,  the  evidence  showed  that  it  was  the  common  custom  to 
nnconple  cars  while  in  motion  in  this  yard,  and  that  it  was 
not  only  done  in  the  presence  of  the  yard-master,  but  one  of 
them — the  night  yard-master — was  in  the  habit  of  doing  it 
himBelf.  The  testimony  also  showed  that  the  business  of  the 
yard  could  not  well  be  done  without  uncoupling  cars  in 
motion,  and  the  evidence  also  tended  to  show  that  it  could 
have  been  done  with  safety  in  the  present  case  had  it  not 
been  for  this  unblocked  ftog.  We  held  in  Hnnn  v.  Kailtoad 
Go.,  78  Mich.  526,  41  Am.  &.  £ng.  B.  Cas.  452,  that  it  was 
competent  to  show  what  was  Qsually  and  habitually  done  in 
the  running  of  trains,  because,  if  the  companr  permitted  a 
certain  course  of  conduct,  it  ought  not  to  be  allowed  to  hold 
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its  emploj^a  to  the  very  letter  of  its  roles  to  shield  itBelf  from 
liability  tor  what  it  had  permitted.  That  was  a  stronger  case 
than  the  present,  becanse  there  the  claim  was  that  the  ^ain  was 
being  run  in  violation  of  the  plain  letter  of  the  rales.  In  the 
present  oasu  the  cars  were  moving  slowly,  and  whether  plain- 
tiff was  negligent  was  for  the  jury ;  and  iu  this  respect  we 
think  they  were  properly  instructed.  It  has  never  been  held 
in  this  state  that  stepping  between  cars  to  uncouple  them 
while  they  were  in  motion  was,  as  a  matter  of  law,  negligence. 
See  Gardner  v.  Railroad  ■Co.,  58  Mich.  592,  24  Am.  &  Eng.  R. 
Cas.  135.  It  has  generally  been  held  to  be  a  question  for  the 
jury.  Snow  v.  Railroad  Co.,  8  Allen,  442 ;  Plank  v.  Railroad 
Co.,  60  N.  T.  607;  Beems  v.  Railroad  Co.,  58  Iowa,  150,  10- 
Am.  &  Eng.  R  Cas.  658 ;  Baird  v.  Same,  61  Iowa,  359,  8  Am. 
&  Eng.  R.  Cas.  128, 12  Id.  75 ;  Seley  v.  Railroad  Co.  (Utah), 
48  Am.  &  Eng.  R.  C^^  254. 

A  variance  is  claimed  between  the  declaration  and  the 
variu  proofa,  in  that  iu  the  declaration  it  sets  forth  that 

***  he  was  employed  as  a  switchman,  and  discharging 
his  duties  as  such,  while  the  proofs  show  that  he  was  the 
conductor  of  a  switch-engine,  or  foreman  of  a  switching  crew. 
The  variance  is  immaterial.  His  business  was  shown  to  be 
that  of  a  switchman  ;  and  the  fact  that  he  was  in  control  of 
the  engine,  and  had  others  assisting  him,  and  under  his  ordsrs, 
does  no  alter  the  case,  as  his  work  was  switching  and  oncoup- 
ling  cars  ns  a  switchman  in  the  yard.  We  find  no  error  in  the 
charge  of  the  court  or  in  the  proceedings  upon  the  trial. 

The  judgment  is  a£Srmed,  with  costs.  The  other  jnsticea 
concurred. 

IniuriM    to     Rallravl    Emptoym    Cautsd    by   Unblooh«d     Rattt   and 

Frogi.— 8ce  Alcorn  e.   Cliicago  &  Alton  1{.  Co.  (Mo.),  48  Am.  &  Eng.  R     ■ 
CUH.  138.  nnd  cases  referred  to  in  tlie  note,  p.  152. 

Unballastad  Track— B  rale  a  man'*  Foot  Caught  betwa«n  Two  Tlei,^lT]  Fio- 
nell  0.  DKlaware,  L.  A  W.  R.  Co.,  1311  N.  Y.  BBB,  it  was  held  that  railroad 
tracks  are  not  ballasted  for  the  purpose  of  making  them  safe  for  brakemen  to 
walk  upon,  and  a  railroad  company  is  not  liable  to  a  brakeman  who  is 
injured  owing  to  the  catching  of  bis  foot  between  two  ties  on  a  awitch- 
track.     TliiB  la  one  of  the  risks  which  the  brnkeman  assiimRs. 

Defective  Track — Switchman's  Arm  Caught  betwaen  Unblocked  Rallf,— 
In  Rutledge  r.  Mo,  PaciUc  li.  Co.,  (Mo,  Feb.  3,  1893,)  19  9.  W,  Hep,  88, 
which  was  an  action  to  recover  damages  for  injurj  to  a  switchman  alleged 
to  have  been  thrown  under  a  car  by  the  negligence  of  the  company  in 
suddenly  starting  the  train,  it  was  held  tbat  the  failure  of  the  eompaoy  to 
block  the  main  and  guard  rails  between  which  the  plaintiS's  arm  waa 
caught  and  crushed  ought  not  to  be  submitted  to  the  jury  as  a  ground  of 
recovery,  since  blocking  the  rails  is  intended  to  prevent  feet  from  being- 
Caught,  and  not  hnnds  nnd  anna. 

Negligent  Construction  of  Yard— Defective  Ash-pit. — la  Reicbel  e.  New 
York  Central  AH.  K.Cu„  130  N,Y.  682,  lieichel  was  injured  while  at  work 
In  BD    ash-pit  in  defendant's  yard,   «lleged  to    have    be«a  defMlivelj 
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ooDstmcted.  The  use  of  iBh-pits  like  the  ooe  in  qneition  wu  ahown  to  be 
ciMtomKTj,  and  the  only  evideace  of  ite  negtigent  conitruction  was  that 
a  wkter-plug  wu  at  the  pit,  nbere  water  was  taken  while  the  asfaee  were 
iMiag  dumped.  It  was  held  that  the  court  erred  in  submittiiig  to  the  jury 
the  question  of  oeglifreoce  in  the  couEtructtOD  of  the  yard. 

Defective  Track— Bra  kern  an  Knocked  off  Switch  Engine  by  LooseTie  on 
Tracl(.~Iii  Kentucky  Central  R.  Co.  n.  Kjle,  (Ky.,  March  5,  1892.)  18  8.  W. 
Rep.  S38,  a  brakeman  was  allowed  to  recover  damans  for  injuries  received 
owing  to  his  having  been  thrown  off  a  a  witch -engine,  the  foot-board  of 
'which  came  in  contact  with  a  rulroad-tie  lying  on  ihe  track  and  left  there 
through  the  negligence  of  employes  who  had  been  making  repairs  two 
days  before  the  accident. 

Brakeman  Falling  over  Timber  Lying  Cloie  to  Track: — In  Southern  Pao. 
R  Co.  t>.  Markey,  {Tex.,  March  2S,  Itiua,)  19  H.  W.  Kep.  S92,  a  brakeman  io- 
jured  by  falling  over  a  timber  lying  close  to  the  track,  and  which  was 
Dot  there  when  he  waH  last  over  tiie  road,  was  held  entitled  to  recover. 
The  fact  that  the  timber  was  left  there  by  those  whose  duty  it  was  to 
keep  the  track  free  from  obstrucdnnB  was  saiii  to  be  immaterial. 

Contributory  Negligence  of  Yardmatter  in  Working  In  Defective  Car- 
yard.— In  Dwyer  i>.  Bt.  Louis  &  S.  F.  R  Co.,  52  Fed.  Hep.  87,  it  was  held 
tbst  a  yardmaster  is  not  required  to  quit  theserriceof  a  railroad  company, 
or  refuse  to  perform  his  duties,  although  he  knew  of  the  dangeroiu 
condition  of  the  car-yard,  provided  it  was  not  so  far  dangerous  as  to 
.  threaten  immediate  injury,  or  so  dangerous  but  that  the  yardmaster,  aa  a 
reaaooably  prudent  man,  could  come  to  a  well-grounded  conclusion  that  be 
■oold  aafelj  perform  his  duty  for  the  benefit  of  his  employer. 


OmciAGo  &  Alton  B.  Oa 

(JBtumri  Suprmae  Court,  Dee.  22,  1891.) 

Injary  to  Employe— Unblocked  Rail*— Evidence  of  Repairs  after  Aool- 
dent. — In  an  action  against  a  railroad  company  for  injuries  to  an  employ^ 
occasioned  by  his  foot  being  caught  between  unblocked  rails,  it  is  reversi- 
ble error  to  admit  evidence  that  a  short  time  after  the  accident  the  rails 
were  blocked,  for  the  purpose  of  originating  an  inference,  or  implying  an 
admission^  of  neglect  on  tlie  part  of  the  company.  A  general  objection  to  ' 
■och  testimony  as  "  incompetent,  irrelevant,  and  immaterial "  held  suffi- 
cient to  PTclude  It. 

Rule  Qoveming  Employn— Admlttlbllity  In  Evidence. — Inan action  for 
an  injury  to  an  employ^  of  a  railroad  company,  where  the  defendant  al- 
leges that  the  injury  was  received  in  consequence  of  a  violation  of  a  rule 
eoveming  its  employ^  evidence  of  the  terms  of  such  rule,  and  of  facts 
from  wluch  knowledge  thereof  may  be  inferred,  is  admissible,  without 


roof  of  actual  notice  or  knowledge,  where  the  defendant  has  affered  pre- 
fiminary  proof  that  such  rule  has  been  in  force  for  several  years,  and, 
along  with  other  rules,  kept  co'nopicuously  posted. 

Same — Abandonment  of  Rule  by  Company.— Where  a  railroad  company 
has  practically  abandoned  a  rule,  established  by  it  for  the  government  of 
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fta  amplOT^B,  the  exclusion  of  such  rule  from  the  evideiice,  in  an  kction 
for  in]urieB  received  by  &d  emplo;6,  does  cot  iajuriouBlj  aJffetA  the  com- 
pany's righu,  Bod  Buch  exclusion  is  nnt  a  ground  for  reversal. 

Injury  to  SwItchman^CatchinE  Foot  betwMn  Unbloched  Rail! — Con- 
tributory Negligence— Question  for  Jury. — Tlie  coi^ributory  Degiigence  of 
a  swiicliman,  wlio  received  injury  owiug  to  liia  foot  l>eing  cauglit  between 
unblocked  rails  while  uncoupling  cara  at  night,  and  who  was  familiar  with 
the  locality  and  the  methods  prescribed  by  the  company  ia  bluckiag  its 
mils,  but  who  had  no  actual  knowledge  of  the  defective  block  wbicli 
caused  the  injury,  is  for  the  jury. 

In  banc.    Appeal  from  Jackson  circuit  court. 
Action   to   recover   damagea   for   personal    injorlea.      For 
previous  reports,  see  48  Am.  &  Eng.  It.  Cas.  138. 
Lathrop,  Smith,  d  Morrow,  for  appellant. 
Beebe,  Randolph  S  Watson,  for  respondent, 

Sherwood,  C.  3. — This  cause  has  been  thrice  argned,  and 
will  be  fonnd  reported  in  48  Am.  &  Eng.  K,  Cas. 
"*         ■      138.     When  ^i^ued  the  second  time,  the  followiug 
statement  of  the  case  and  opinion  were  filed  : 

"  This  case  has  been  reargued.  It  is  an  action  for  dani> 
ages  laid  at  the  sum  of  $15,000.  The  main  ground  upon  which 
plaintiff  relied  for  recovery  was  the  insufficient  blocking  of 
the  tracks  of  the  defendant,  which  was  claimed  to  be  the 
proximate  cause  of  the  injury,  and  that  the  accident  in  ques- 
tion occurred  while  a  train  of  defendant's  cars  was  in  motion, 
and  while  defendant  was  in  the  act  of  uncoupling  one  of  the 
cars  of  such  train ;  his  foot  being  caught  between  the  rails, 
OD  the  track,  by  reason  of  an  insufficient  block  between  the 
rails,  and  in  consequence  being  knocked  down  by  that  train. 
Tlie  answer  was  a  general  denial,  as  well  as  a  plea  of  contrib- 
utory negligence,  alleging  that  plaintiff  was  familiar  with  the 
locality  in  question  ;  knew  the  condition  of  the  tracks,  being 
employed  iu  the  yards  for  several  mouths  prior  to  the  acci- 
dent, and  failed  to  complain  ;.  and  the  answer  further  set  forth 
that  the  defendant  got  in  between  the  cars  while  in  motion,  in 
violation  of  the  rules  and  regulations  of  the  defendant  com- 
pany in  that  behalf  made  and  provided,  etc  The  rule  to  • 
which  reference  was  made  in  the  answer  is  the  following: 
'  Rule  55.  Great  care  must  be  exercised  by  all  persons  when 
coupling  cars.  Inasmuch  as  the  coupling  apparatus  of  cars  ' 
and  engines  cannot  be  uniform  in  style,  size,  or  strength,  and 
is  liable  to  be  broken,  and,  from  various  causes,  to  render  it 
dangerous  to  expose  the  hands,  arms,  or  persons  of  those  en- 

faged  in  coupling  between  them,  all  employes  are  enjoined, 
efore  coupling  cars  or  engines,  iio  examine  so  as  to  know  the 
kind  and  condition  of  the  draw-bead,  draw-bar,  link,  and 
ooapliog  apparatus,  and  are  prohibited  from  plaoing  in  the 
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trains  any  car  with  a  defective  coupling  until  tlioy  have  first 
reported  its  defective  condition  to  the  ^unl-iuiister  r)r  con- 
ductor. Sufficient  time  is  allowed  and  may  !)«  tiiJiQu  by  em- 
ployes, in  all  case»,  tn  make  the  examiuatiou  required. 
Coupling  by  hand  is  strictly  prohibited  iu  all  cases  where  a 
stick  cau  he  used  to  guide  the  link  or  shackle,  and  each  yard- 
master,  switchman,  brakeman,  or  other  employe  who  may  be 
expected  to  couple  cara  is  required  to  provide  himself  at  all 
times  with  a  stick  for  that  purpose.  Every  employe  ia  re- 
quired to  exercise  the  utmost  caution  to  avoid  injury  to  him- 
self or  to  his  fellows,  and  especially  in  the  switching  of  cara, 
and  in  all  movemeuts  of  trains;  in  doin^^  which  work  each 
employe  must  look  after  and  be  responsible  for  his  own  safety. 
Jumping  on  or  oiF  trains  or  engines  in  motion,  getting  between 
cars  iu  motion,  or  to  uncouple  them,  and  all  similar  impru- 
dences are  daugerous  and  in  violatiou  of  duty.  All  employes 
ate  warned  that,  if  they  commit  them,  it  will  be  at  tlieir  own 
peril  and  risk.  Every  employ^  is  hereby  warned  that  before 
exposing  himself  in  working  or  in  being  on  the  tracks  or 
grounds  of  the  company,  or  in  working  with  or  being  in  any 
manner  on  or  with  ita  cars,  engines,  machinery,  or  tools,  he 
must  examine  for  his  own  safety  the  condition  of  all  machia- 
ery,  tools,  tracks,  enginea,  cars,  or  whatever  he  may  under- 
tAe  to  work  upon  or  with,  before  he  makes  use  or  exposes 
himself  on  or  with  the  same,  so  as  to  ascertain,  so  far  as  he 
reasonably  can,  their  condition  and  soundness ;  and  he  is  re- 
quired promptly  to  report  either  to  the  division  superintend- 
ent, or  to  the  agent  who  may  be  his  immediate  superior  in 
office,  any  defect  in  any  track,  machinery,  tools,  or  property 
of  the  company  affecting  the  safety  of  any  one  in  using  or 
operating  upon  or  with  the  same.  The  object  of  this  rule  is 
to  protect  employes  from  Buffering  personal  injury  from  any 
cause.  While  the  company  will  be  responsible  to  each  one 
for  the  discharge  of  all  its  duties  and  obligations  to  him  for 
any  fault  or  neglect  of  its  own,  or  of  its  board  of  directors  or 
general  officers,  which  are  the  approximate  cause  of  injury, 
yet  it  will  not  be  responsible  to  mm  for  the  consequences  of 
liis  own  fault  or  neglect,  or  of  that  of  any  other  employ^  of 
the  company,  whether  they  or  either  of  them  are  superior  to 
him  in  authority,  as  conductor,  foreman,  or  otherwise,  or  not ; 
it  being  the  right  and  duty  of  every  employ^,  under  all  cir- 
cumstances, to  take  sufficient  time,  before  exposing  himself, 
to  make  such  examination  as  is  here  required,  and  refuse  to 
obey  any  order  which  would  expose  him  to  danger.  No  per- 
son who  is  careless  of  others  or  of  himself  should  be  contin- 
ued in  the  service  of  this  company.  Every  case  of  personal 
injury  must  be  promptly  reported  in  writing  to  the  division 
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Baperiotendent,  statisg  the  names  and  residenceB  of  all  irii- 
oesses,  and  ail  the  particalatB  of  the  occorrenoe.' 

"OPINION  OF  THE  COmtT. 

"  (1)  The  first  poiiit  for  discassion  is  whether  the  testioioay  of 
Criitieaorn-  Lamoreiiiiz  was  admissible,  as  to  having  seen  the 
FBinarMTM-  Qext  day  a  new  block  between  the  rails  at  the  point 
«id«Bt.  of  the  accident,  which  block  bo  filled  the  space 

between  the  rails  as  to  render  another  like  accident  impos- 
sible. That  testimony  of  subsequently  occurring  events,  like 
the  Bubstitution  of  a  new  for  the  old  block,  is  inadmissible  for 
the  purpose  of  originating  an  inference  or  implied  admission 
of  negligence  because  of  failure  to  make  the  substitntinn  at 
an  earlier  period,  is  supported  by  abundant  authority,  as 
shown  by  the  briefs  of  defendant's  counsel,  and  this  court  has 
announced  the  same  doctrine.  Hipsley  v.  Bailroad  Co.,  88 
Mo.  348,  27  Am.  &.  Eng.  K.  Gas.  287.  Brennan  v.  St  Louis, 
92  Mo.  482,  16  Am.  &  Eng.  Corp.  Cas.  486.  A  different  view 
from  the  one  here  asserted  obtains  in  some  jurisdictions,  but 
obviously  such  a  theory  of  the  law  places  a  virtual  interdict 
upon  a  corporation  or  individual  promptly  making  needful 
improvements  or  repairs  when  an  accident  occurs,  for  fear 
Buch  repairs  or  improvements  will  be  constmed  into  a  tacit 
admission  of  prior  negligence  in  failing  to  make  them  before, 
and  thus  to  have  prevented  the  litigated  injury. 

"  (2)  But  it  is  objected  that,  in  any  event,  the  testimoay  in 
question  was  admissible  for  another  purpose,  to 
*■■*■■"'  "  wit,  to  establish  the  protective  character  of  proper 
tiM.  blocking,  and  therefore  that  a  general  objection  to 

Buch  testimony,  of  its  being  'incompetent,  irrele- 
vant, and  immaterial,'  was  insufficient ;  that  the  objection 
should  have  been  special.  There  are  several  answers  to  this 
contention.  In  the  )£r«f  place,  there  was  no  such  issue  raised 
by  the  pleadings ;  in  the  aecond  place,  not  a  pai-ticle  of  testi- 
mony was  offered  to  show  who  substituted  the  new  for  the  old 
block,  the  necessity  for  which  preliminary  testimony  is  vir- 
tually recognized  in  Brennan  v.  St.  Louis,  supra;  third,  other 
testimony  could  readily,  have  been  introduced  to  show  the 
necessity  for  a  proper  block,  and  the  evident  and  only  object 
of  the  controverted  testimony  was  to  convict  the  defendant 
company  of  a  confession  of  negligence  because  of  making  re- 
pairs ;  and  fourth,  the  testimony,  for  these  reasons,  being 
wholly  inadmissible  as  well  as  misleading,  a  general  objection 
was  sufficient.  State  v.  Meyers,  99  Ho.  loc  cit.  120.  As  is 
aptly  said  in  Nalley  v.  Carpet  Co.,  51  Conn.  loc.  cU.  532:  'If 
toe  BubBequent  act  Ib  made  k>  reflect  back  apou  the  prior  one* 
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aJthongb  it  is  dooe  upon  the  theory  that  it  is  a  mere  admis- 
sioQ,  yet  it  -virtually  introdaces  into  the  transaction  a  new  ele- 
ment; and  test  of  negligence,  which  has  no  businesa  there,  not 
being  in  existence  at  the  time.'  Touching  similar  evidence, 
it  was  said  in  a  recent  case  in  this  court :  'This  evidence  was 
not  admissible  to  show  negligence  on  the  part  of  the  city,  for 
that  must  be  made  out  by  proof  of  the  condition  of  the  street 
and  knowledge  thereof  by  the  city  at  the  time  the  injury  oc- . 
curred.'     Brennan  v.  St.  Louis,  aupra. 

"(3)  It  is  contended  that  the  trial  court  properly  refused  to 
admit  in  evidence  rale  55  of  the  defendant  com- 
pany, because  the  same  had  not  been  pleaded.  This  "'"•■••••*• 
contention  is  grounded  in  error.  That  portion  of  "  "' 
the  answer  in  reference  to  the  rule  is  as  follows :  '  Defendant 
for  further  answer  says  that  plaintiff  received  the  injury  com- 
plained  of  in  his  petition  in  consequence  of  getting  between 
the  cars  while  in  motion,  for  the  purpose  of  uncoupling  them, 
in  violation  of  his  duty,  and  of  the  rules  and  regulations  of 
the  defendant  in  that  behalf  made  and  provided.'  There  was 
DO  manner  of  necessity  of  setting  forth  at  length  the  rule  re- 
ferred to.  This  fact  stands  forth  conspicuously  when  two  sec- 
tions of  our  Code  of  Civil  Procedure  are  considered — one 
providing  that '  only  substantive  facts  necessair  to  constitute 
the  cause  of  action  or  defence  shall  be  stated  (section  2055, 
Bev.  St,  1889) ;  the  other,  that  'no  party  shall  be  required  to 
state  evidence  in  his  pleading,  or  to  aiBclose  therein  the  means 
by  which  he  intends  to  prove  his  case'  i^d.%  2060).  Our  rul- 
ings  upon  this  statute  have  been  uniform.  See  v.  Cox,  16  Mo. 
166 ;  liessiug  v.  Sulzbacher,  35  Mo.  445 ;  Gates  v.  Watson,  54 
Mo.  585 ;  Sanders  v.  Anderson,  21  Mo.  402 ;  Alexander  v. 
Campbell,  74  Mo.  142. 

"(4)  But  in  order  to  the  introduction  of  the  rules  or  regu- 
lations of  the  company  in  evidence,  it  was  by  no  means  neces- 
sary to  have  even  so  much  as  referred  to  them  in  the  answer. 
Ij<^au  V.  Railroad  Co.,  77  Mo.  663,  and  cases  cited.  On  this 
point  it  is  said  by  the  supreme  court  of  a  sister  state  :  '  It  is 
proper  to  say  here,  in  view  of  a  new  trial,  that  the  claim  made 
by  counsel  for  defendant  that  it  is  necessary  to  plead  rules  of 
the  company  or  any  usage  as  to  the  manner  of  the  performance 
of  duty,  in  order  to  authorize  their  introduction  in  evidence, 
cannot  be  sustained.  These  rules  and  usages  are  mere  evi- 
dence bearing  upon  the  question  of  negligence  of  the  defend- 
ant or  its  employes  and  uie  care  and  diligence  of  the  plaintiK' 
Henryi;.  Railway  Co.,  66  Iowa,  52,  21  Am.  &  Eng.  K.  Cas.  644. 

"  {5)  Another  ground  of  objection  successfully  urged  to  the 
introduction  of.  rule  55  in  evidence  was  :  'Because  no  knowl- 
edge of  the  existence  of  the  rule  bad  been  brought  home  to 
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tbe  defendaat,'  But  the  evideQce  showed  that  the  role  Had 
been  in  existence  for  years  on  tbe  railroad  of  tlie  defendant, 
and  that  plaintiff,  in  conBeqnence  of  serving  tbe  defendant 
company  for  several  years  in  different  capacities,  had  ample 
opportnuitiea  of  becoming  acquainted  with  it.  The  evidence 
in  this  cuuBe  tends  to  show  that  the  rule  was  extensively  dis- 
tributed uraong  the  defendant's  employ6a,  exteneivelj  posted 
in  the  defendant's  depots  and  switch-houses  as  a  sepnrate 
placard,  and  special  attention  called  thereto  on  the  face  of  tba 
time-cards.  Upou  such  a  basis  of  facts,  the  inference  could 
have  been  legitimately  drawn  by  the  jury,  had  the  rule  beea 
admitted  in  evidence,  that  tbe  defendant  had  become  ac- 
quainted with  the  rule.  The  long-continued  existence  of  a 
custom  or  rule  may  be  shown  in  order  to  form  an  inferential 
basis  that  an  employ^  was  not  ignorant  of  it.  Pennsylvania 
Co.  V.  Stoolke,  104  111.  201,  8  Am.  &  Eng.  R.  Gas.  623.  Seese 
V.  Railroad  Co.,  39  Fed.  Kep.  487;  Railroad  Co.  v.  Eosen- 
zweig,  113  Pa.  St  519,  26  Am.  <fe  Eng.  R.  Cas.  489.  Now,  if  it 
be  true  that  it  is  the  duty  of  a  railroad  company  to  make  reg- 
ulations for  the  proper  conducting  of  its  business,  as  asserted 
in  Reagan  v.  Railway  Co.,  93  Mo.  348,  then  it  would  seem  in- 
cumbent on  the  employes  of  such  company  to  acquaint  them- 
selves with  the  rules  thus  of  necessity  established.  Indeed, 
it  would  be  impossible  for  employes  properly  to  discharge 
their  duties  without  becoming  conversant  with  the  rules  relat 
ing  to  their  obligations  of  service  to  the  company.  In  numer- 
ous iustauces-  it  has  been  held  that  passengers  must  equip 
themselves  with  a  sufficient  knowledge  <4  the  regulations  of 
the  common  carrier  which  transports  them  from  place  to 
place  (113  Pa.  St.  519, 26  Am.  &  Eng.  R.  Cas.  489) ;  and  sound 
re;isoniug  would  seem  to  lay  au  employe  under  a  greater  stress 
of  necessity  and  of  duty  of  becoming  acquainted  with  rules 
tbe  observance  of  which  would  promote  not  only  bis  own 
safety,  but  as  well  those  with  whom  he  jointly  labors,  and 
that,  having  sufEcieut  opportunity  therefor,  the  inference 
should  be  drawn  that  he  did  not  remain  ignorant  of  that 
which  tbe  highest  promptings  of  duty  and  self-interest  de- 
manded he  shoutd  know ;  and  so  the  point  has  been  ruled. 
Thus  in  Parker  v.  Railway  Co.,  83  Ga.  539,  it  is  said:  'There 
was  sufficient  evidence  t'lat  the  rule-book  admitted  in  evi- 
dence contained  the  rules  in  force  when  the  plaintiff  was  in- 
jured, and  whether  he  had  knowledge  of  them  or  not  was  a 
questjon  not  going  to  the  admissibility  of  the  rules,  but  to 
tlieir  binding  effect  upon  his  conduct.'  So,  also,  in  Railway 
Co.  V.  Askew,  90  Ala.  5,  where  a  plaintiff  was  charged  with 
contributory  negligence  in  not  using  coupling-sticks,  as  re- 
qoited  by  a  rule  of  tbe  company,  and  be  denied  all  knowledge 
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of  such  role,  it  was  held  competent  to  introduce  the  rale  on 
that  subject  lu  Bailroad  Co.  v.  Lucado's  Adra'r,  86  Va.  396, 
the  court,  after  quotiiig  rule  107  of  the  '  Train  Bules,'  says,  on 
pi^  423  :  'These  rules  were  in  force,  and  had  been  for  sev- 
eral years,  when  the  accident  occurred,  although  they  had  not 
been  formally  promulgated  by  the  receiver  after  his  appoint- 
ment. They  had  been  printed,  and  copies  of  them  had  been 
duly  furnished  to  section  foremen,  Jennings  among  the  num- 
ber, for  the  guidance  of  themselves  and  the  men  under  tlieir 
charge.  The  deceased  Lad  been  in  the  employ  of  the  com- 
pany as  a  section-hand  for  many  months  prior  to  the  accident, 
and  the  presumption  is  that  he  was  acquainted  with  the  rule 
above  qaoted.  At  all  events,  the  fair  inference  from  the 
record  is  that  he  had  reasonable  opportunity  to  become  ac- 
quainted with  it.  which,  for  the  purposes  of  the  present  case, 
'  is  equivalent  to  actual  knowledge.'  In  Alexander  v.  JElailroad. 
Co.,  83  Ky.  589,  25  Am.  &  Eng.  R.  Cas.  458,  the  court  say,  on 
page  598 :  '  That  appellant  was  not  furnished  with  a  copy  of 
the  printed  rules,  and  was  ignorant  of  their  existence,  did  nob 
constitute  sufficient  reason  for  rejecting  them  as  evidence  in 
this  case,  and  thej  were  properly  admitted ;  for  it  was  his 
duty  to  acquaint  himself  with  those  rules,  wliich  manifestly 
he  might  have  done  by  the  use  of  ordinary  diligence.' 

"  (6)  Nor  can  it  be  urged  in  this  court  for  the  first  time  that 
the  rule  in  question  was  properly  excluded,  because  of  its 
abandonment  by  defendant  prior  to  the  accident.  Becanse  the 
reply  of  plaintiff  was  a  general  denial  of  the  allegations  of  the 
answer,  this  method  of  pleading  only  put  in  issue  the  tlie  vio- 
lation of  rule  55.  If  plaintiff  desired  to  put  in  issue  the  point 
whether  the  rule  had  been  waived  or  abandoned,  he  should 
have  so  pleaded'  it  in  his  reply.  Kersey  v.  Garton,  77  Mo.  loc 
eit.  647,  and  cases  cited ;  Lanitz  v.  King,  93  Mo.  513.  The 
result  is  that,  as  at  first  ordered,  we  reverse  the  judgment 
and  remand  the  cause." 

We  adhere  to  the  conclusions  reached  as  announced  in  the 
foregoing  opinion ;  bot  inasmuch  as  this  cause  has  ^^ 

been  transferred  to  the  court  in  banc,  and  ably  ar-       " 
gued  here,  it  has  been  thought  appropriate  to  add  some  ad- 
ditional observations,  especially  as  it  has  been  very  stren- 
oously  insisted  that  the  defendant's  demurrer  to  the  evidence 
should  have  been  granted. 

That  the  plaintiff  was  perfectly  familiar  with  the  yards 
where  he  was  engaged  in  working,  the  tracks  and  all  their 
surroundings,  living,  as  he  did,  in  their  immtidiate  vicinity, 
and  familiar  with  the  manner  in  which  the  defendant  company 
blocked  its  tracks,  and  especially  familiar  with  the  "movable 
switch  "  that  connected  with  all  the  tracks  running  north  and 
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south,  at  whicli  locality  the  accident  occnrred,  is  abnndantlj 
(!»tablisbed  bj  the  testimonj.  He  had  been  engaged  in  va- 
I'ioiis  railroad  employments  and  capacities  for  some  two  years ; 
iiad  worked  ae  day  switchmaD  and  night  switchman  in  those 
yards  some  six  or  eight  months,  and  for  some  six  weeks  prior 
to  the  accident  had  worked  there  aa  night  switchman.  He 
was  perfectly  familiar  with  the  methods  the  defendant  com- 
pany pursaed  in  blocking  its  tracks,  and  he  knew  that  the 
l^lockB  thus  used  suffered  rapid  deterioration  in  consequence 
of  much  use,  the  flanges  of  the  car-wheels  cutting  into  and 
wearing  away  the  blocks ;  and  this  wearing-a way  process  was 
greater  by  far  at  the  point  of  the  accident  than  elsewhere,  as 
the  bulk  of  the  switching  occurred  there,  and  the  bulk  of  his 
work,  both  when  working  as  a  day  switchman  and  as  a  night 
switchman,  was  done  there  ;  yet  in  circamstanoes  such  aa 
these,  at  a  dangerous  locality  that  he  was  accustomed  to  go 
over  from  10  to  hundred  times  a  day  or  night,  without  direo- 
tions  from  any  one  so  to  do,  he  goes  in  between  moving  cars 
and  makes  three  futile  attempts  to  oaconple  them,  when  by  a 
single  swing  of  his  lantern,  as  he  states  himself,  he  might  have 
caused  the  engineer,  who  was  nnder  bis  control,  to  have 
stopped  the  train  witJiin  three  car-lengths.  Bat  he  does  not 
cause  the  cars  to  be  stopped,  though  he  knew  the  danger,  and 
be  gives  as  a  reason  for  not  signalling  the  engineer  that  he 
"did  not  want  him  to  stop;"  that  "he  could  have  gotten  the 
link  out  in  half  the  time  it  would  have  taken  to  have  signalled 
him  to  stop."  With  his  lantern  in  his  hand,  one  glance  would 
have  shown  him  where  he  was,  and  guided  his  footsteps 
aright ;  but  he  failed  to  look  when  by  looking  he  might  have 
averted  the  danger,  but,  instead  of  that,  he  went  blundering 
on  ;  and,  in  answer  to  the  question  why  he'did  not  step  out- 
aide  from  between  the  rails  on  the  ends  of  the  cross-ties  when 
he  got  to  the  point  where  they  came  so  close  together,  be 
says :  "  I  thought  I  was  stepping  on  the  outside  of  the  rails 
on  the  cross-ties,  but  I  found  I  was  mistaken." 

Coupled  with  such  knowledge  or  means  of  knowledge  on 
the  part  of  the  plaintiff  as  it  is  disclosed  by  this  record,  there 
ii  not  a  particle  of  evidence  showing  actual  notice  to  the  de- 
I'UiBtiri  fendant  of  the  defective  condition  of  the  block  be- 
caitHbatorr  tweeu  the  rails  where  the  plaintiff  was  injured,  nor 
■miiiamca.  -j^j^g  there  any  evidence  aa  to  the  length  of  time 
the  blocks  had  been  in  a  bad  condition,  so  as  to  raise  a  pre- 
sumption of  notice  of  such  defective  condition  from  lapse  of 
time.  From  these  circumstances,  standing  forth  on  this 
record  undisputed,  the  evidences  of  contributory  negl^nce 
on  the  pari  of  the  plaintiff,  or,  what  is  tantamount  thereto,  of 
waiver,  are  such  that  but  one  legal  conclusion  can  be  drawn 
from  them,  and  that  conclusion  is  fatal  to  plaintiff's  case. 
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Qaite  recently  in  this  court  tlie  familiar  principle  lias  been 
annoimceii  that  a  servaat  assumes  all  risks  incident  to  the 


basiness  in  which  he  engages  and  the  duties  he  engages  to 
perform.  Jackson  v.  BaiLway  Co.,  104  Mo.  448, 16  S.  W.  Rep. 
413.  But  the  principle  there  announced  is  of  a  more  com- 
prehensive character ;  for  it  embraces  vithin  its  scope  not 
only  such  risks  as  are  incident,  etc.,  but  such  risks  as  should 
become  apparent  to  the  employ^  by  ordinary  observation,  or 
lire  readily  discernible  by  a  person  of  his  age  and  capacity, 
in  the  exercise  of  ordiuary  care,  or  where  his  means  of  knowl- 
edge are  equally  as  great  as  those  of  his  employer,  or  if  he 
discovers  the  annsual  risks,  and  makes  no  complaint.  In 
such  circumstances,  even  extraordinary  risks  may  assume  in 
legal  effects  the  shape  and  proportions  of  only  ordinary  and 
incidental  perils,  adding  nothing  to  the  liability  of  the  master, 
and  affording  the  servant  no  additional  grounds  for  recovery, 
in  the  event  of  injuries  received.  These  positions,  it  is 
scarcely  necessary  to  say,  are  snstained  by  an  abundant  ar- 
ray of  authorities,  both  in  England  and  in  this  coiintry. 
Shear.  &  B.  Neg.  (4th  ed.)  §  185  ;  Hayden  v.  Manufacturing 
Co.,  29  Conn.  548;  Gibson  v.  Railway  Co.,  63  N.  T.  449; 
Wood,  Mast.  &  Serf.  758  et  seq.;  2  Thomp.  Neg.  1008  ;  Hew- 
itt V.  Railroad  Co.,  67  Mich.  61,  31  Am.  &  Eng.  R.  Cas.  249. 
Moulton  o.  Gage,  138  Mass.  390 ;  Ladd  v.  Railroad  Co.,  119 
Mass.  412 ;  Lovej'oy  v.  Railway  Co.,  125  Mass.  79  ;  Hulett  v. 
Railroad  Co.,  67  Mo.  239  ;  Smith  v.  Railroad  Co.,  69  Mo.  32; 
Kean  v.  Rolling-mills,  66  Mich.  277 ;  McGinnis  v.  Bridge  Co., 
49  Mich.  466;  Hathaway  v.  Railroad  Co.,  51  Mich.  263,  12 
Am.  &  Eng.  R.  Cas.  249 ;  Railroad  Co.  v.  Gildersleeve,  33 
Mich.  133 ;  Davis  v.  Railroad  Co.,  20  Mich.  105 ;  Railroad 
Co.  V.  Love,  10  Ind.  654 ;  Railroad  Co.  v.  McCormick,  74  Ind. 
440,  5  Am.  &  Eng.  R.  Cas.  674;  Whit.  Smith,  Neg.  131,  133; 
Darracutts  v.  Eailroad  Co.,  83  Va.  288,  31  Am.  &  Eng.  E.  Cas. 
167  ;  Beach,  Contrib.  Neg.  §§138,  139  ;  Lockwood  v.  Bailway 
Co.,  55  Wis.  50,  6  Am.  &  Eug.  E.  Cas.  151 ;  Hutchinson  v. 
Bailway  Co.,  5  Exch.  343 ;  Skipp  v.  Bailway  Co.,  9  Exch.  223  ; 
Assop  V.  Yates,  2  Hurl.  &  N.  768;  Williams  v.  Clough,  3 
Hurl.  &  N.  258 ;  Gaffney  v.  Bailroad  Co.,  15  B.  I.  456,  31  Am. 
&  Eng.  R.  Cas.  265. 

Judge  Thompson,  as  cited  above,  states  the  dominant  rule 
in  this  class  of  cases  thus  :  "  If  the  servant,  before  he  enters 
the  service,  knows,  or  if  he  afterward  discovers,  or  if,  by  the 
exercise  of  ordinary  observation  or  reasonable 
skill  and  diligence  in  his  department  of  service,  he  w»ktfMi- 
may  discover  that  the  building,  premises,  ma-  p"^"*" 
chine,  appliance,  or  fellow-servant  in  connection  with  which 
or  with  ^om  he  is  to  labor  is  unsafe  or  unfit  in  any  particn- 
lar,  and    if,   notwithstanding  such   knowledge  or  means  of 
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knowledge,  he  volaQtazily  enters  into  or  contmues  in  the  em- 
ployuieut  without  objection  or  complaint,  he  is  deemed  to  aa- 
Hiime  the  risk  of  the  danger  thna  known  or  discoverable,  and 
to  waive  any  claim  for  damages  f^aiust  the  master  in  case  it 
shall  result  in  injury  to  him."  Mnch  of  the  work  <  f  the 
country  is  done  without  the  employment  of  the  best  ma- 
chinery or  the  most  competent  men,  and  it  would  be  disas- 
trous if  those  prosecuting  it  were  held  to  insure  the  safety  of 
all  who  enter  their  service.  If  persons  are  indeed  to  engage, 
ill  ignorance  of  such  neglect,  and  are  injured  in  consequence, 
they  should  be  entitled  to  compensation  ;  bat,  if  advised  of 
it,  they  assume  the  risk.  They  contract  with  reference  to 
things  as  they  are  known  to  be,  and  no  contract  is  violated 
and  no  wrong  ia  done  if  they  snffer  from  a  neglect  whose  risk 
they  assumed.     Voimti  wmjU  injuria. 

It  may  be  stated,  as  a  general  proposition,  that  the  master 
is  under  no  higher  duty  to  provide  for  the  safety  of  the  ser- 
vant than  the  servant  is  to  provide  for  his  own  safety.  It  fol- 
lows that  if  the  knowledge  or  the  ignorance  of  the  master  and 
that  of  the  servant  in  respect  of  the  character  of  the  machine 
are  equal,  so  that  both  are  either  without  fault  or  in  equal 
fault,  the  servant  cannot  recover  damages  of  the  master.  But 
this  rule  can  only  be  predicated  of  cases  where  the  servant 
and  the  master  have  equal  means  of  knowledge  ;  for,  though 
the  servant  and  the  master  be  equally  ignorant,  yet  if  the 
servant  be  ignorant  without  fault,  and  the  master  be  negli- 
gently ignorant,  the  servant  will  have  a  cause  of  action  against 
the  master.  In  Darracntts  v.  Kailroad  Co.,  evpra,  after  speak- 
ing of  the  duties  of  a  railroad  company  toward  its  employes, 
Lewis,  P., .proceeds  to  say :  "There  are  also  certain  correlatdve 
duties  on  uie  part  of  the  emyloy^  to  the  company.  Of  these, 
one  is  the  dnty  of  the  employ^  to  be  reasonably  observantof 
the  machinery  he  operates,  and  to  report  any  defects  he  may 
discover  therein  to  the  company.  Another  is  to  use  ordinary 
care  to  avoid  injuries  to  himself ;  for  the  company  is  under 
no  greater  obligation  to  care  for  his  safety  than  he  himself  is. 
He  must  always  obey  the  rules  of  the  company,  prescribed 
for  his  safety,  and  which  are  brought  to  his  knowledge.  And 
he  must  inform  himself,  as  far  as  he  reasonably  can,  respect- 
inn  th(!  dangers  as  well  as  the  duties  incident  to  the  service 
npon  which  he  enters." 

Tested  by  the  authorities  cited,  and  by  the  rules  which 
they  announce,  the  evidence  preserved  in  this  record  shows 
that  plaintiffs  injuries  are  the  result  of  his  own  impradenb 
negligence,  and  such  want  of  that  measure  of  care  of  his  own 
interests  and  personal  safety  as  the  law  demands  at  his  hands. 

For  these  reasons  the  judgment  sbonld  be  reversed. 
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QtsTF  and  MaoFablake,  JJ.,  concur  in  all  tlie  paragraphs 
except  paragraph  7 ;  Thohas,  J.,  concurs  only  in  mose  p&r&- 
(CrapLs  relating  to  the  block  ;  Biack  and  Bhace,  JJ.,  dissent ; 
and  Babolay,  J.,  ezpresaes  his  views  in  a  separate  opinion. 

The  jndgment  is  th«efore  reversed,  and  the  clause  re- 
maDded. 

Babolay,  J.  (concurring  in  part). — The  plaintiff  claims,  gen- 
erally, that  bis  injuries  resulted  from  defendant's  negligence  in 
failiug  to  provide  a  reasonably  safe  place  in  which  to  perform 
iii»  duties.  It  does  not  seem  necessary  to  state  the  pleadings. 
The  (endencj  of  plaintiff's  evidence  is  to  show  that  he  waa 
at  work  in  defendant's  yard  at  Kansas  City,  Mo.,  on  the  night 
of  September  23, 1885.  It  became  necessary  for  him  to  un- 
couple the  rear  car  of  a  freight-train  moved  by  an  engine,  for 
the  purpose  of  "  shunting  "  or  switching  the  car  into  its 
proper  place,  as  directed  by  the  defendant's  representative  on 
the  ground.  While  engaged  in  an  effort  to  do  so,  after  sev- 
eral ineffectual  attempts  to  draw  the  coupling-pin  as  he 
T&lked  along-side  the  car,  while  the  train  was  running  slowly 
(about  three  miles  an  hoar),  plaintiff's  foot  was  caught,  and 
became  fastened  between  the  fixed  rails  of  a  switch  (connect- 
ing the  track  on  which  the  train  waa  moving  with  another 
track),  in  consequence  of  which  he  was  thrown  down,  and  the 
vheel  of  the  car  ran  over  his  left  arm,  and  mashed  one  of  his 
feet.  In  the  railroad  yard  where  the  accident  took  place,  the 
spaces  near  the  junction  of,  and  between  the  fixed  rails  of, 
awitcbes  were  generally  filled  with  large  wooden  blocks  to  pre- 
fect snob  accidents  as  that  in  question  ;  but,  at  the  particular 
pouit  where  plaintiff  waa  hnrt,  the  block  had  been  bo  worn 
away  by  use  as  to  be  practically  worthless  for  that  purpose. 
It  was  "slivered  to  pieces,"  and  consisted  only  of  some  long, 
looae  fragments  that  conld  be  lifted  out  with  the  fingers. 
Plaintiff  was  previously  unaware  of  soch  defect.  His  injury 
happenad  about  half-past  7  p.  m.,  when  it  was  too  dark  to  ad- 
mit  uf  his  readily  observing  the  actual  condition  of  the  block 
while  endeavoring  to  nnconpte  the  oar.  His  employment  re- 
quired him  to  move  switches,  to  couple  and  uncouple  cars, 
aud  generally  to  assist  in  the  making  up  of  trains,  as  directed 
by  his  superior.  His  own  account  of  the  incidents  of  his  in- 
jury is  as  follows  :  "  He  set  the  switch  and  went  in  and  set 
the  pin,  along  in  here,  and  that  he  heard  it  fall  back  as  he 
Was  go'iig  along ;  that  he  was  walking  on  the  outside  of  the 
rails;  that  the  cars  were  on  the  two  main  rails  ;  that  the  two 
rails  came  together,  and  he  was  on  the  outside  of  the  rnil  the 
car  was  on  ;  that  he  came  down  to  this  point,  aud  reset  the 
pin,  and  it  fell  again  ;  that  he  set  it  again,  or  went  to  do  it, 
63  A.  4  E.  R.  Caa.— 7 
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and  stepped  od  this  bad  block,  and  got  hia  foot  caught  be- 
tween tnese  two  rails,  and  the  cars  came  back  and  threw  hiiu 
down  and  ran  over  his  arm  ;  that  the  train  was  raiimng  abont 
three  milea  an  honr ;  that  iie  bad  no  trouble  in  polbng  the 
pin  ;  that  it  was  so  worn  it  would  not  set ;  that  he  had  to  pull 
it  the  second  and  third  times  ;  that  when  he  set  it  the  Urst 
time  it  fell  back ;  that  he  had  to  go  for  it  again ;  that  he 
wanted  to  get  this  car  off,  and  it  fell  again,  and  he  stepped  in 
'  between  these  rails,  where  it  waa  not  properly  blocked,  and 
got  his  foot  caught ;  that  he  had  not  been  in  between  the  rails 
on  which  the  car  was  running  at  all ;  that  walking  along  on 
the  outside  of  the  rail,  and  pulling  the  pin  in  the  manner  he 
described,  was  the  way  he  always  pulled  a  pin  ;  he  thongbt 
it  was  the  safest  way ;  that  he  considered  it  safer  to  walk  on 
the  outside  than  to  go  in  between  the  care,  or  on  the  brake- 
beam  either."  The  foregoing  is  a  sufficient  outline  of  the  sub- 
stance of  plaintiffs  testimony  for  the  purposes  of  this  appeal. 
Twice  during  the  trial  the  court,  against  the  objection  of 
defendant,  admitted  evidence  that,  on  the  evening  of  the  day 
following  the  accident,  the  block  in  question  waa  found  to 
have  been  replaced  by  a  new  one.  The  first  admission  of 
Buch  testimony  occurred  during  the  examination  of  plaintiff's 
witness  Lamoreux,  in  this  manner,  viz. :  "  Question.  What 
was  the  condition  of  that  place  you  have  deacribed,  where  the 
plaintiff  got  hurt,  the  nest  evening?  (Objected  to  by  defend- 
ant as  incompetent,  irrelevant,  and  immaterial.  Objection 
overruled.  Defendant  excepted.)  2.  What  was  the  condition 
of  that  place  the  next  evening?  (Objection  overruled  and  ex- 
ception as  before.)  Answer.  There  was  a  new  block  there. 
Q.  What  kind  of  a  block  was  in  there  the  next  evening?  (Ob- 

i'ection  and  exception  as  before.)  A,  I  do  not  know  what 
imA  of  wood  it  was  made  of.  I  know  it  was  a  new  block. 
Q.  AVith  reference  to  the  appe'arance  of  the  block,  did  it  look 
like  it  would  fill  up  the  space  between  the  rails  ?  (Objection 
and  exception  as  before.)  A,  Yes,  sir.  Q.  Mr.  Lamorenx, 
state  if  it  would  be  possible  'for  the  foot  of  a  switchman,  in 
walking  along  there  uncoupling  cars,  to  hare  been  caught  be- 
tween the  rails  on  said  block  if  it  had  been  in  the  condition 
you  saw  it  when  you  came  down  there  the  next  evening  ? 
(Objection  and  exception  as  before,  but  no  objection  was 
taken  to  the  competency  of  the  witness  to  expressan  opinion.) 
A.  I  do  not  think  it  would.  Q.  You  do  not  think  it  would 
be  possible  ?  (Objection  and  exception  as  before.)  A.  No, 
sir.'  Another  instance  of  the  admission  of  evidence  on  that 
subject  was  during  Hie  eross-examination  of  defendant's  wit- 
ness, Kennedy,  viz.:  "Question.  Kow,  what. was  the  con- 
dition of  this  spot,  where  Alcorn  got  his  foot  caught,  the  next 
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■day,  when  yon  came  to  vork  in  the  pTenine  ?  (Objected  to 
bj  defendant  as  incompetent,  irrelevant,  and  tmmaterial.  Ob- 
jection oTerrnled.  Defendant  excepted.)  Answer.  There  was 
another  block  there,  Q.  There  was  a  new  block  put  in  there  ? 
{Same  objection,  ruling,  and  exception  as  before.)  A,  Yes, 
sir."  Dnring  the  trial  defendant  offered  in  evidence  rule  65, 
the  terms  of  which  have  been  already  mentioned ;  but  the 
conr^  upon  objection,  excladed  it.  Defendant  had  previously 
given  testimony  tending  to  show  that  the  rule  had  been  in 
force  on  its  line  some  five  or  six  years  before  this  accident ; 
thatitwas  printed  with  other  rules,  on  the  back  of  time-tables 
-distributed  to  employes ;  that  a  special  copy  was  printed  on 
a  large  placard,  and  posted  in  all  particularly  public  places 
along  the  road,  in  round-houses,  depots,  eta  The  verdict  was 
for  plaintiff,  as  has  been  stated,  and  defendant  appealed. 

L  The  first  inquiry  is  whether  or  not  the  trial  court  erred 
m  submitting  the  cause  to  the  jury.  The  defendant  has  in< 
sisted,  throughout  the  hearing  in  this  court,  that  it  did  err  by 
refusing  to  give  an  instmction  lu  the  nature  of  a  demurrer  to  the 
evidence.  It  appears  necessary  now  to  enter  into  the  merits 
<d  that  point  more  fully  than  has  heretofore  been  done.  The 
leading  facts  on  which  plaintiff  relies  have  just  been  stated. 
Their  substance  is  presented  as  given  by  plaintiff's  witnesses, 
and  as  favorably  to  him  as  the  testimony  permits.  It  is 
familiar  law  that,  in  ruling  upon  such  a  point  as  that  before 
QB,  the  plaintiff  is  entitled  to  have  his  case  so  viewed,  and  to 
enjoy  the  benefit  of  every  reasonable  inference  in  his  favor 
which  the  facta  will  bear.  His  evidence,  we  think,  fairly  tends 
to  eBtablish  that  the  absence  of  a  block,  or  the  worn  condition  of 
it,  at  the  juncture  of  the  rails  that  caught  his  foot,  was  such  a 
defect  in  the  plant  and  appliances  necessary  to  his  work  as 
ordinary  care  on  defendant's  part  would  have  discovered  and 
rectified.  The  master's  duty  to  the  servant  requires  of  the 
former  ordinary  care  to  supply  and  maintain  reasonably  safe 
und  sufficient  appliances — among  them,  in  this  instance,  a 
reasonably  safe  track  on  and  about  which  plaintiff's  work  had 
to  be  done.  We  consider  that  the  evidence  so  plainly  tends 
to  show  a  want  of  such  care  that  we  shall  not  pause  to  do 
mnre  than  thus  state  that  conclusion. 

Bnt  we  then  encounter  the  defendant's  contention  that,  on 
the  facts  shown,  plaintiff  should  be  held  to  have  voluntarily 
Manmed  the  risks  created  by  the  condition  of  the  track 
degcribed.  That  contention  rests  mainly  on  plaintiff's  ad- 
lUBsions.  He  was  generally  famiHar  vpith  that  yard,  and  had 
some  years'  experience  in  railroad  work.  He  had  been  a 
BTitcbman  on  the  day-force  for  several  months,  and  for  six 
YMks  prior  to  the  accident  had  been  on  duty  as  night  switch- 
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man  there.  He  kne-w  the  mode  of  blocking  need  by  defend- 
ant, and  that  the  blocks  rapidly  deteriorated  in  conseqnence 
of  the  destmctiTQ  action  oi  the  flanges  of  car-wheels  upon 
them.  Be  knew  that  the  place  of  the  accident  was  in  almost 
constant  uae  for  switching  cars — a  sort  of  converging- point  of 
all  the  tracks  in  the  yard.  He  frequently  passed  it  in  the  line 
of  his  duty.  All  these  matters  he  admits,  but  he  adds  that 
he  did  not  know  before  his  foot  was  injured  that  there  was  a 
defective  block  at  that  place,  or  what  the  condition  of  the 
block  there  was.  Considering  his  surroundings  at  the  time 
of  the  accident,  we  do  not  think  it  can  be  justly  declared  as 
a  conclusion  of  law  that  he  was  aware  of  the  defective  condi- 
tion of  the  block  or  of  the  danger  it  produced.  Whether  or 
not  he  is  chargeable  with  a  want  of  ordinary  eare  in  having 
failed  to  discover  its  condition,  we  will  discuss  along  with  the 
question  whether  his  conduct  in  the  circumstances  was  negli- 

fant  generally.  There  is  a  clear  and  logical  distinction 
etween  a  defence  resting  upon  the  assumption  of  risks  and 
that  predicated  upon  contributory  negligence.  Even  if  a 
servant  encounters  in  the  service  perils  which  are  held 
unusual  and  extraordinary,  he  is  nevertheless  bound  to  use 
ordinary  care  to  avoid  injury  thereby.  Knowledge  of  a 
danger,  possessed  by  a  given  person  whose  conduct  comes 
into  question,  forms  a  very  important  element  to  consider  in 
ascertaining  whether  his  action  in  its  presence  was  careful  or 
the  reverse,  but  it  is  not  always  conclusive  of  that  issue.  The 
complete  facts  of  eoch  base  must  be  noted  to  determine  what 
weight  and  significance  such  knowledge  should  have.  lu  the 
case  at  bar  the  work  in  which  ptaintifl'  was  engaged  requires 
close  attention  and  was  highly  dangerous  in  character,  It 
was  night,  and  plaintifTs  only  light  was  from  a  lantern  he 
carried.  In  uncoupling  the  car  he  had  to  direct  bis  eyes 
toward  the  coupling  machinery,  and,  as  he  himself  said,  "  he 
could  not  watch  his  hand  and  at  the  same  time  his  feet;  that 
a  man  has  got  to  look  what  he  is  doing  when  he  uncouples 
cars ;  that  he  supposes  everything  is  all  right  on  the  track." 
It  must  also  he  borne  in  mind  that  the  care  of  the  road-bed 
devolved  on  an  entirely  different  force  or  department  from 
that  with  whicli  plaintiff  was  acting.  There  were  some  15 
or  20  ditFerent  blocking-points  in  the  yard.  The  repeated 
renewals  of  worn  or  broken  blocks,  especially  at  such  a  spot 
AS  that  where  he  was  hurt,  would  make  changes  there  in  the 
condition  of  the  blocking  frequent,  so  that  a  switcliman  could 
not  safely  rely  on  his  last  observation  of  that  condition.  He 
was  necessarily  bound  to  act  in  a  great  measure  on  the 
assumption  that  the  track  was  in  a  reasonably  safe  condition 
for  use.     In  the  absence  of  knowledge  to  the  contrary,  he  had 
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a  right  to  BTippose  that  the  duty  of  maiutamuig  the  track  in  that 
conditioa  haa  been  performed.  The  head  Kwitchman,  with 
whom  plaintiff  was  working,  and  who  was  yet  in  defendant's 
employ  at  the  time  ol  the  trial,  testified  that  he  (witness) "  had 
worked  in  the  yards,  prior  to  the  time  plaintiff  got  injured, 
&bont  a  year;  that  he  had  not  noticed  that  there  was  a 
detective  block  in  this  place  before."  This  corroborates 
plaintiff,  and  shows  how  naturally  these  men,  whose  danger- 
onadaties  were  performed  by  night,  could  overlook  a  close  ob- 
eerrance  of  the  track  about  which  their  work  went  on.  Plaintiff 
accoants  for  that  in  this  wise  :  "  That  the  tracks  and  blocks 
and  guard-rails  and  blocking  in  that  locality  are  hidden  away 
after  the  cars  are  running  over  them,"  as  well  as  by  the  cir- 
camatances  of  darkness  and  the  close  attentiou  required  to 
be  given  to  the  coapling  apparatus  of  the  cars.  Compare 
Hendricken  v.  Meadows  (Mass.),  28  N.  E.  Rep.  1054.  Tatting 
piiuntiffB  evidence  in  its  entirety,  we  think  it  cannot  properly 
be  declared  as  a  matter  of  law  that  he  was  negligent  in  any 
respect  The  trial  court,  therefore,  did  not  err  in  refusing  to 
enfltam  the  demurrer  to  the  evidence.  All  the  members  of 
the  court,  except  Chief  Justice  Shebwood,  concur  in  the 
foregoing ;  but  what  follows  is  an  expression  of  my  individual 
views. 

2.  The  next  question  relates  to  the  correctness  of  the 
court's  ruling  admitting,  over  defendant's  objection  and  ex- 
ception, testimony  for  the  plaintiff  to  the  effect  that,  within  24 
ttoars  after  the  accident,  the  block  (to  whose  defective  condi- 
tbn  the  injury  is  ascribed)  between  the  fixed  rails  of  the 
switch  was  replaced  by  a  new  and  perfect  one.  Whether 
evidence  of  subsequent  acts  of  a  defendant  (in  relation  to 
the  subject-matter  of  a  charge  of  negligence)  is  admissible  in 
any  given  case  must  depend  largely  on  circumstances.  Such 
testimony  is  relevant  when  it  amounts  to  an  admission  of  the 
Degtigeuce  alleged,  or  otherwise  tends  to  prove  any  actual 
issue  in  the  cause.  But  the  mere  fact  that  the  condition  of 
the  plant  or  appliances  (about  the  spot  where  such  an  ac- 
cident happened)  is  thereafter  improved  by  the  owner  does 
not  of  itself  justi^  an  inference  that  the  previous  condition 
*as  negligent  or  defective.  It  is  but  natural,  and  in  accord- 
ance with  the  promptings  of  humanity,  to  take  steps  toward 
avoiding  a  recurrence  of  such  mishaps  as  this  case  presents. 
Steps  so  taken  may  furnish  greater  safeguards  against  danger 
fiau  the  legal  duties  of  the  owner  of  the  property -require, 
and  should  not  be  regarded  as  establishing  the  standard  of 
taw  by  which  his  Liability  (for  the  previously  existing  condi- 
tion) is  measnred.  There  are  precedents  in  which  evidence 
ol  subsequent  acts,  as  well  as  of  declarations  of  a,  party  in 
interest,  has  been  giveu  and  approved,  as  bearing  legitimately 
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on  some  of  the  iasnes  involved — for  example,  Beadmsu  v. 
OoQw&y  (1879),  126  Mass.  374,  and  Hojt  t>.  Railroad  Go. 
(1890,)  118  N.  Y.  399 ;  but  no  sati&factoir  reaBons  have  been 
presented  to  justify  the  admission  of  such  testimonj  here. 

It  has  been  saggested  that  that  ruling  of  the  trial  court 
may  be  sastaiued  on  the  ground  that  it  was  proper  to  show, 
bv  inferences  from  experiments  with  the  new  block,  that 
blocking  was  generally  beneficial,  and  conduced  to  the  safety 
of  the  workmen.  The  manner  in  which  that  sort  of  testimony 
first  appeared  at  the  trial,  during  the  examination  of  witnesa 
Lamoreux,  gives  some  apparent  support,  to  that  suggestion  of 
its  purpoae;uut  there  is  no  such  peculiarity  abont  its  admission  * 
at  a  later  stage,  during  the  crosa-examinatiou  of  Kennedy. 
There  its  drift  is  unmistakable.  It  was  evidently  offered  to 
establish  aa  implied  admission  b^^  defendant  of  its  negligence 
toward  plaintitt,  as  alleged  by  him.  There  was  no  dispute 
over  the  condition  of  the  block.  The  real  issue  concerning  it 
was  whether  or  not  blocking  rendered  the  track  safer  to  those 
required  to  work  about  it  The  defendant  offered  evidence 
which  tended  to  show  that  the  risks  of  switchmen  were  not 
lessened  by  blocking ;  that,  with  the  blocks  (generally  used  and 
there  in  ase)  in  position,  a  man  was  quite  as  likely  to  stumble 
on  striking  the  end  of  the  wood  as  he  was  to  catch  his  footin  the 
joint  without  a  block.  The  substantial  qnestion  between  the 
parties  was  whether  or  not  there  was  any  want  of  care  in  leav- 
ing the  switch  linbloeked — or,  in  other  words,  whether  or  not 
d^endsnt  was  negligent  in  permitting  it  to  remain  so.  The 
qnestion  whether  blocking  was  conducive  to  greater  safety  of 
the  men  was,  in  substance,  nothing  other  than  the  <{uestion 
whether  defendant  was  negligent  in  leaving  the  switch  un- 
blocked. To  endeavor  to  prove  the  affirmative  of  it  by  experi- 
ments with  a  new  block,  introduced  at  the  place  of  the 
accident  on  the  following  day,  was  tantamount  to  using  the 
improvement  as  a  confession  of  the  need  thereof,  and  that  the 
previous  want  of  it  was  negligence  on  defendant's  part.  As- 
such,  it  seems  to  me  that  it  should  have  been  excluded,  for 
the  reasons  indicated  herein,  as  well  as  in  many  other  recent 
opinious  on  this  topic.  Shiuners  v.  Proprietors  (Mass.  1891), 
28  N.  E.  Rep.  10  :  KaUway  Co.  v.  Jones  (Tex.  1890),  41  Am. 
Eng.  R.  Cas.,  363  ;  Getty  v.  Town  of  Hamlin  (N.  Y.  App.,  1891), 
27  K.  E  Rep.  399 ;  Hodges  v.  Percival,  (1890),  132  111.  53, 
23  N,  E.  Rep.  423;  Board  v.  Pearson  (Ind.  Sap.),  28 
N.  E.  Rep.  1120,  and  the  cases  cited  to  this  point  at 
the  first  hearing  of  this  case  (48  Am.  Eug.  R.  Cas.  138.)  As 
the  evidence  mentioned  was  erroneously  received,  the  judg- 
ment should  be  reversed,  unless  the  substantial  rights  of 
defendant  upon  the  merits  were  not  prejudiced  thereby.  If 
the  error  was  harmless,  the  judgment  should  be  affirmed,  nofc. 
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'withstanding  it.  But,  in  mj  opinion,  the  natnTal  tendency  of 
such  evidence  is  to  snggest  to  the  jnry  a  different  oriteriou 
by  which  to  estimate  the  proper  degree  of  care  (required  of 
defendant  at  the  time  when  the  injury  occurred)  than  that 
fixed  by  the  mles  of  law.  Its  effect  is  to  contrast  defend- 
ant's prior  conduct  with  its  after-action  iu  the  light  of  the  ex- 
perience which  the  accident  itself  affords.  Bach  comparison 
conld  not  be  harmless  to  defendant  in  the  present  case.  The 
better  the  precautions  which  it  had  taken  to  avert  a  second 
calamity,  the  more  injoiions  to  its  interests  would-be  the  ad- 
mission of  such  evidence.  For  this  error  a  new  trial  mnst  be 
had,  it  seems  to  me. 

3.  Defendant  complains  also  of  the  refusal  of  the  trial  court 
to  admit  in  evidence  rule  55 ;  but,  as  the  judgment  is  to  be  re- 
versed for  a  different  reason,  it  is  not  necessary  to  go  further 
into  that  subject  now  than  to  say  that,  although  the  facts 
offered  by  defendant  tended  to  show  that  plaintiff  was  charge- 
able with  knowledge  of  the  existence  of  the  rule,  yet  in  view 
of  all  the  evidence,  and  especially  of  the  testimony  on  defend- 
ant's part,  mentioned  in.  the  opinion  of  Black,  J.,  in  this 
cause  in  division  No.  1,— Alcorn  v.  Kailroad  Co.  (Mo,  Sup., 
1891),  48  Am.  &  Eng.  B.  Cas.  138,— the  error,  if  any  there 
was  in  excluding  it,  was  not  in  my  opinion  prejndicial  tothe 
substantial  rights  of  the  defendant  upon  the  merits,  and  con- 
Bequently  constitutes  no  ground  for  a  reversaL  Bev.  St.  1889, 
§2100.  For  the  reasons  indicated  in  the  second  paraKraph 
of  this  opinion  the  judgment  should  be  reversed,  and  the 
oause  remanded  for  a  new  (rial. 

Thomas,  J.,  desires  to  be  recorded  as  ooncorring  on  all 
points  in  the  foregoing  opinion. 

Bbaoe,  J.  {diaaenting). — ^After  a  careful  reconsideration  of  the 
whole  record  in  this  case,  I  am  constrained  to  dissent  from 
the  opinion  of  the  majority  of  the  court,  for  the  reason  that 
while,  striciiaaime  jure,  it  may  be  said  the  court  erred  in 
refusing  to  permit  the  mles  of  the  company  to  be  read  in 
evidence,  and  in  overruling  the  objections  to  the  evidence  in 
regard  to  the  new  block  put  in  after  the  accident;  yet  tlie  evi- 
dence discloses  a  meritorious  cause  of  action  in  the  plaintiff 
for  damages  for  the  injuries  he  received,  and  I  cannot  see 
that  these  errors  in  this  case  could  have  injuriously  affected 
the  defence  on  the  merits;  and  under  section  3775,  Ber.  St. 
1879,  the' judgment  ought  not  to  be  reversed. 

BiACS,  J.,  is  of  the  same  opinion. 

Injiirlai  to  Railroad  Employei  CmuHd  by  Unblocked  Ralls  and  Frogi. — 
Bee  AsbiDso  v.  Flint  &  Pere  Hnrqnctte  R.  Co.,  note,  anU,  pp.  80,  W. 
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Texas  &  Pacifio  B.  Oa 
(Louitiana  Supreme  Omtrt,  Jath  1,  1898.) 

Injury  to  Emptoya — Failure  to  Fanca  Track.— Uoder  the  UwB  of  Louiti- 
■aa,  railroad  compatiiea  are  iiot  compelled  tu  fence  in  their  tracks,  Bod  U 
is  not  negligence  ua  tbe  part  of  said  cumpanies  ae  to  an  emplo;4  injured  bf 
a  colliaion  with  an  animal  on  the  trade  to  neglect  to  fence  their  tracks  at 
a  point  where  there  ia  no  public  crossing. 

Same— Failure  to  Fanca  Traitla. — It  ia  not  negligence  to  fail  to  fence  » 
treiila  over  a  smull  canal  in  uc  upea  field  where  there  is  no  public  road  or 
general  thoroughfare.  Where  a  railroad  company  voluntarily  fences  a  part 
of  its  track,  this  will  not  impose  upon  it  the  obligation  to  fence  its  entire 
track. 

Assumption  of  Risk  by  Employe. — Where  an  employ^,  not  too  young  and 
too  ignorant  to  appreciate  the  dangers  of  the  situation,  is  aware  that 
proper  precautions  have  not  been  taken  for  hia  safety,  and  he  continues  the 
services  notwithstandicg  the  risk,  he  will  be  considered  as  bavioj  Bsaiiinod  ■ 
the  responsibility  for  his  own  safety. 

Appeal  from  civil  district  court,  parish  of  Orleans. 
ActioD  to  recover  damages  for  the  death  of  plaiatiff'a  has* 
band  through  defendant's  alleged  negligence. 
IT.  S.  Benedict  anJ  B.  M.  Hvdaon,  for  appellant. 
Howe  o6  Prentiaa,  for  appellee. 

McEnert,  J. — The  jjlaintiff  is  the  widow  of  Thomas  Crilly, 
who  was  killed  in  a  railroad  accident  while  in  the 
employ  of  the  defendant  company.  She  brought 
suit,  claiming  damages  in  the  sum  of  $25,000,  alleging  thab 
her  husband,  the  conductor  of  a  frei^^ht  train,  was  killed  in  a 
wreck  of  said  train  near  Seymourville,  La.,  on  the  SOth  of 
January,  1890 ;  and  she  alleges  that  the  accident  which  re- 
sulted m  the  death  of  her  husband  was  cansed  solely  throngh 
the  gross  negligence,  fault,  want  of  care  on  the  part  of  the 
defendant  corporation,  and  without  fault,  imprudence,  or  neg- 
ligence on  the  part  of  her  deceased  husband.  The  answer  of 
the  defftndant  la  the  usual  one  in  cases  of  this  kind. 

The  facts  in  the  case  are  as  follows :  Seymonrville  is  a  fl^ 
station  on  defendant's  road.  The  train  on  which  plaintiffs  hus- 
band was  conductor  was  a  through  freight  train.  It  arrived  at 
Seymonrville  on  time.  There  was  a  section  of  the  freight  train 
behind  it,  and  the  train  on  which  plaintifl's  hnaband  wan  oon- 
ductor  was  running  under  orders  to  i&ake  20  miles  an  hrvr. 
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Hie  limit  of  the  Bpeed  of  freight  trains  was  26  milefl  an  hoar. 
Od  the  morning  of  the  accident  it  vsb  tof^,  and  the  headlight 
on  tiie  locomotive  revealed  objects  not  more  than  15  feet  ahead. 
The  condnctor,  Crillj,  was  on  the  engine,  having  taken  this 
poedtiou  in  order  to  secnre  the  safety  of  bis  ti-ain  in  conse- 
quence of  the  fog.  He  was  a  sober  jind  tinsted  employ^  o{ 
tile  companj,  careful  and  vigilant  The  accident  occurred 
when  the  train  was  passing  over  a  trestle  in  a  field.  The 
trestle  was  over  a  small  canal,  uninclDaed.  A  cow  wae  on'tha 
track,  and  was  cangLt  between  the  cross-ties,  and  v&s  strnck 
by  the  train.  The  locomotive  was  overtnmed,  and  the  con- 
dnctor, Crillj,  and  the  engineer  w<e re  killed.  Q.here  is  no  com- 
plaint that  there  were  any  deficiencies  in  the  equipments  of 
the  locomotiTe,  and  that  the  road-bed  was  not  in  proper  con- 
dition. 

The  elements  of  fault  and  negligence  on  the  part  of  the 
defendant  are  thas  stated  by  the  plaintiff:  (1)  Ccmpelliug,by 
special  order,  the  train  to  be  run  on  such  a  cloudy  oud  leggy 
night  at  the  rate  of  20  to  26  miles  per  honr,  in  cider  abo  to 
keep  out  of  the  way  of  another  freight  train  in  nediately  fol- 
lowmg  it,  and  running  at  the  eeme  speed.  (2)  ILe  constiuc- 
tion  of  open  bridges,  serving  as  (raps  to  catch  cattle  on  Ihe 
track,  by  their  falling  partly  through,  beccmiEg  entangled  and 
held  fast  in  the  open  spaces,  and  this  for  the  sole  puipote  to 
avoid  a  little  additional  expense,  knowing  that  the  ittploj^s 
on  train  could  not,  if  they  wished,  see  and  know  the  ccudition 
of  the  road  and  trackj  whirling  over  it  night  and  day,  as  they 
hod  to  do.  (3)  Knowing  and  recognizing  the  neceEsify  of 
fencing  the  toaa,  as  shown  by  having  fenced  various  parts  of 
the  same,  and  being  then  in  course  of  fencing  more,  yet  fail- 
in);  to  fence  the  portion  of  it  about  the  scene  of  the  accident, 
in  a  Bngar  plantation,  it  being  usual  for  defendant  to  fence  in 
BQgar  plantations,  to  keep  cattle  off  the  track.  There  was  a 
trial  by  jury,  and  a  verdict  was  rendered  in  favor  of  the  de- 
fei^dant.  A  new  trial  was  refused,  and  judgment  was  entered 
according  to  the  verdict,  from  which  the  plaintifi  appealed. 
It  ia  a  rule  frequently  aflSrmed  by  this  court  that  the  ver- 
dict of  a  jury  will  not  be  disturbed  unless  it  is 
manifestly  wrong.  In  the  instant  case  we  do  not  ?*'" *"" 
think  the  verdict  was  an  improper  one.     There  is  *" 

^0  proof  that  the  company  knew  it  was  a  foggy  morning 
^hont  Seymonrville.  Tnere  is  no  law  in  this  state  requiring 
the  fencing  in  of  railroad  tracks.  Stevenson  v.  Bailway  Co., 
3S  La.  Ann.  498.  It  is  not  negligence,  therefore,  for  a  railroad 
company  to  neglect  fencing  in  its  tracks  where  there  is  no 
gnblio  thorongh&kre.  The  fact  that,  as  in  this  case,  when  in 
nought  it  was  necessary  to  do  so,  the  company  fenced  a  put 
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of  its  track,  will  not  impose  upon  the  company  the  duty  of 
fencing  its  whole  track.  The  fencing  of  a  portion  of  it,  where 
the  company  thinks  there  ia  danger,  shows  at  least  that  tliej 
are  not  entirely  onmindfnl  of  the  safety  of  its  trains.  In  the 
absence  of  legislation  requiring  the  entire  fencing  of  tlie 
tracks,  it  leaves  the  company  with  the  discretion  to  place 
fencing  where  there  is,  in  its  jndgment,  danger.  The  defend- 
ant company  seems  to  have  exercised  this  discretion.  At  the 
point  where  the  accident  occurred  there  was  no  public  thor- 
oughfare crossing  the  track,  and  there  does  not  appear  to  be 
a  great  necessity  for  fencing  at  that  particular  point. 

The  three  causes  of   negligence  assigned  by  the   plaintiff 

may  be  disposed  of  by  the  fact  that  the  plaintiff's 
AMaapUM«f  husband  knew  the  orders  of  the  company  relative 
rkkbjtMf       ^  j.j^^  speed  of  its  trains  and  the  condition  of  the 

track  when  the  accident  occurred.  In  the  case  of 
Smith  V.  Sellara,  40  La.  Ann.  530,  we  said :  "  The  servant  as- 
sumes the  risk  only  of  such  hazards  as  are  apparently  inci- 
dental to  an  employment,  intelligently  undertasen ;  and  if  he 
is  aware  that  proper  precautions  have  not  been  taken  for  his 
safetr,  and  still  continues  the  service,  notwithstanding  the 
nsk,  ne  will  be  considered  as  having  assumed  the  responsi- 
bility of  his  own  security."  Oooley,  Torts,  53.  It  is  not 
shown  that  the  plaintiff's  husband  was  too  young  or  too  igno> 
rant  to  appreciate  the  danger  to  which  he  was  exposed. 
Beach,  Contrib.  Neg.  pp.  371,  372. 
Jndgment  affirmed. 

LUbility  of  Railroad  Companiu  for  Injuria!  to  Employe*  Owliif  to- 
Failure  to  Fence  Traokt.— Tliu  cases  are  collected  in  tlie  note,  42  Am.  & 
Ed<;.  K.  C<u.  S83. 

Failure  to  Construct  Culvert— Question  for  Jury, — In  Uaion  Pac  R.  Co. 
e.  O'Brien,  49  Fed.  Rup.  S88,  it  was  held  tb&t  the  question  of  oegligeiice 
ia  not  constructing  u  culvert  in  a  particular  place  in  a  railroad  road-bed 
it  for  the  juir,  to  be  determined  on  the  evidence  as  to  the  coDstmctioD  of 
tlie  road,  and  the  formation  of  the  land.  The  court  said ;  "  Counsel  for 
plaintifi  in  error  cite  in  argument  Ihe  decision  of  the  supreme  court  in  the 
case  of  Tuttle  v.  Railway  Co.,  123  D.  S.  188.  31  Am.  Eng.  K  Cbb.  216. 
wherein  it  was  sought  to  hold  the  company  liable  in  damages  for  the  death 
of  a  switchman,  who  was  crushed  between  two  cars,  the  drawhcada  of 
which  passed  or  slipped  bj  each  other,  which  in  turn  was  caused  by  the 
extreme  sharpness  of  the  curve  in  the  line  of  the  railway  at  the  point  where 
the  accident  happened.  The  ground  of  negligence  charged  was  that  the 
curve  was  so  sharp  as  to  render  the  road  unsafe.  It  was  held  that  there 
was  no  rule  of  law  restricting  a  railway  company,  so  far  as  j-s  dury  to  em- 


^  i  of  juries.     It  may  well  be,  when  it  bMomes 

necessary  to  build  a  line  of  railway  through  a  rough  and  broken  country. 
or  to  coDSlruct  side-tracks  in  the  narrow Timiis  rif  a  railway  yard,  that  it 
BBtut  be  left  to  the  engineer  in  charge  thereof,  assuming  that  he  is  of  com- 
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petent  Rkill  Bod  acquirements  to  define  the  curves  that  are  called  for  bj 
the  exigeacies  of  the  situation;  and,  the  road  being  built  in  accordance 
with  his  directiooB,  that  anj  on«  entering  intu  the  employ  of  the  compsnf 
must  be  held  to  have  assumed  the  risks  due  lo  the  sharpaess  of  the  curves, 
the  existence  of  which  is,  of  course,  open  to  his  knowledge.  This  princi- 
ple.however,  caDi.ot  be  carried  to  the  extcit  claimed  ia  argumeat  b;  coiin- 
•el  for  ptaintiS  in  error.  If  it  was  applicable  in  the  broad  sense  claimed 
for  it,  the  result  would  be  that  the  well-eBtablished  rule  that  it  is  the  duty 
of  the  company  to  use  due  care  and  skill  i:>  the  construction  and  mainte- 
naaoe  of  the  road-b«d  and  traek,and  in  the  furuishing  of  proper  machine- 
ry for  the  use  of  its  employes,  would  be  wholly  abrogated.  In  one  seuse, 
it  is  a  question  of  enipneering  skill  to  determini;  huw  a  road-bed  and  track 
Bball  be  constructed;  and,  if  the  coacluaion  of  the  engineer  in  charge 
thereof  is  final,  and  cannot  be  challenged  before  s  court  and  jury  by  one 
who  has  Hufiered  injury  by  reason  of  defects  :n  the  road-bed  end  track, 
then  it  is  useless  to  say  that  a  railway  compaiij  la  bound  to  exercise  due 
care  in  the  construction  of  its  road-b^  for  it  tsoM\d  always  be  prepared  to 
prove  that  the  road  was  built  in  accordance  vi'  h  the  directions  of  its  en- 

S'ueer.  The  difference  between  the  kind  of  kaowled^e  called  into  action 
determining  the  sharpness  of  a  curve  that  is  needed  in  running  a  railway 
Udo  at  a  given  point  and  that  exercised  in  determining  whether  the  eiigen- 
dee  of  a  given  situation  require  that  some  escape  or  outlet  should  be  fur- 
nished for  water  liable  to  come  down  a  natural  water-way,  intersecting  the 
line  of  railway,  is  so  great  that  it  renders  the  rule  applicable  to  the  one 
caae  inapplicable  to  the  other.  The  training  and  knowledge  of  an  engi- 
neer is  not  needed  to  enable  one  to  understand  the  action  of  water  in  rushing 
down  a  gully  or  similar  water-way,  nor  to  know  if  an  obstruction  like  a 
aolid  railway  road-bed  is  built  across  a  water-way,  down  which  any  con- 
siderable amount  of  water  may  be  expected  to  pass,  that,  uuless  an  outlet 
ia  given  to  it,  it  must  of  necessity  collect  against  the  road-lMd  and  par> 
dunca  overflow  it " 


PKHNfiTLTANU  OO. 


McCORHACE. 
(Indiana  Supreme  Court,  Aft.  5,  189S.) 

In|ary  to  Emp1o|a  —  Conitructlon  of  Side-lrack  _  Cm  Obttactlng 
Tralna  on  Main  Track. — If  a  railroad  company  so  negligently  constructs 
its  tracks  and  side-tracks  that  cars  occupying  the  main  line  of  its  track 
cannot  pass  ears  occupying  the  adjacent  aide-tracTt  without  endangering 
the  lives  of  the  employ^  cliai^d  with  the  duty  of  moving  guch  cars,  its 
a^llgence  is  actionable.  It  Is  no  defence  in  such  esse  that  those  whose 
acta  brnuKht  such  cars  into  such  dangeroos  proximity  were  co-emploj6s  with 
the  one  injured. 

Contibutery  Negllgence—Evldenca  ai  to  Customary  Manner  of  Doing 
Work. — In"  an  action  for  injuries  to  an  employ^  proof  of  a  custom  will  not 
jnsiify  a  negligent  act  on  his  part;  but,  as  Waring  on  the  question  of  his 
B^ligenoo,  and  tending  In  some  degree  to  show  whether  or  not  he  was  neir- 
U^en^  it  ia  competent  to  prove  that  he  was  or  was  not  doinv  hio  work  in 
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the  tuu&l  and  cuitomarj  waj,  wbich,  of  course,  invoWes  th*  inquiry,  what 
w&B  usual  and  customar;  1 

Same — Duty  of  Employs  to  DliC0¥er  Dafsoti, — In  tbe  abaeoce  of  notica 
■of  daoger,  a  Limkemaa  Ib  uot  required  to  iie  diligeot  in  discoTeriog  clefecta 
Id  lh«  track  wliich  are  uot  (>|)en  to  obserTatioa. 

ContllctinK  Evidenoa— Quattion  for  Jury. — If  there  la  an;  conflict  in  the 
CTideDCe,  huvrever  aliglic.  upon  tliu  point  in  iMUe,  It  muit  be  left  to  tbe 
jury. 

Apfeal  irom  Bartholomew  circuit  court. 

Action  to  recover  damages  for  negligeutly  caafiing  the  death 
of  plaintiff  intestate. 

S.  Stanai/er,  for  appellant. 

F.  T.  Hord,  M.  D.  Eiaig,  Geo.  IV.  Cooper,  and  G.  B.  Cooper^ 
for  appellee. 

McBride,  J. — William  Bilej  was  a  hrakeman  employed  l^ 
the  Pennsjlvania  Company.  He  was  killed  at  Middle  Fork 
(iiHiuiiid  station,  Jefferson  County  ;  and  the  appellee,  as  ad- 
ministrator of  his  estate,  brought  tnis  suit  to  re- 
cover damages  for  his  death.  The  material  averments  of  the 
complaint  are  as  follows,  omitting  those  merelr  prefatory 
or  technical :  At  said  station  there  is  a  switch  used  by  defend- 
ant for  switching  trains  and  for  storing  and  depositing  freight- 
cars,  when  necessary  for  the  company,  in  the  coarse  of  its 
business,  to  leave  cars  at  such  station.  He  avers  that,  at  tho 
date  hereinafter  mentioned,  there  was  a  box  freight-car  stand- 
ing on  said  switch,  previously  left  by  the  oiEcers  and  afrents 
of  defendant  for  the  purposes  of  defendant.  Plaintiff  avers 
that  on  or  about  the  28th  day  of  July,  lb88,  William  Biley 
was  a  servant  in  the  employment  of  defendant  as  brakeman 
on  a  freight  train  run  and  operated  by  defendnnt  over  said 
line  from  Madison  via  Middle  Pork  stafacn  to  Columbtis,  Ind. 
In  making  said  trip  it  became  necessai^  to  leave  a  car,  which 
was  a  part  of  said  freight  train,  at  said  Middle  Fork  station, 
and  to  deposit  said  car  ou  said  switch.  He  avers  that  a  lad- 
der is  constructed  on  th^  side  of  said  freight  cars,  to  be  used 
by  brakemen  in  ascending  and  descending  from  the  cars  and 
in  coupling  and  anconpling  cars,  and  to  ride  on  the  same  to 
open  and  close  switches,  and  to  give  signals  to  their  fellow- 
servants  in  the  management  of  said  train  ;  and  plaintiff  avers 
that  the  said  Eiley,  while  acting  an  brakeman  as  aforesaitl, 
and  in  the  line  and  performance  of  his  duty,  while  standing 
and  riding  on  said  ladder,  and  giving  directions,  by  motioning 
and  signalling  with  his  hands  to  the  brakeman  at  the  rear  end 
of  the  train,  to  hold  it  nntil  the  switching  could  be  performed 
at  Middle  Fork  station,  and  to  enable  liim  to  open  and  close 
the  switches  when  required,  and  while  so  standing,  and  in  the 
performance  of  his  duty,  on  the  car  on  main  track  of  seid 
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defendant,  which  was  in  motion,  the  person  of  said  Biley» 
without  any  fault  or  negli^nce  on  Mb  part,  came  in  collision 
with  the  end  of  said  freight  car,  etanding  on  said  switch  at 
said  Middle  Fork-  station,  and  he  was  then  and  there  and 
thereby  knocked  from  said  ladder  and  car  on  the  main  track, 
on  which  he  was  standing,  to  the  ground,  and  then  and  there 
and  thereby  killed.  Plaintiff  avers  that  the  death  of  Baid 
Rilej  was  caused  by  the  carelessness  and  negligence  of  de- 
fendant in  maiutaiuiitg  its  switch  at  said  station  too  near  the 
main  track  of  said  defendant,  whereby  sufficient  space  and 
and  distance  could  not  be  maintained  between  cars  running 
on  the  main  track  and  those  standing  on  the  switch  to  enable 
the  servau's  of  defendant  to  perform  their  duty  with  reasonable 
safety,  and  the  switch  of  defendant  was  carelessly  and  negligent- 
ly allowed  to  get  and  remain  out  of  repair,  and  the  deceased  was 
thereby  injured.  He  avers  that  at  the  point  where  said  Biley 
waa  killed  the  siding  of  said  switch  was  bat  six  feet  and 
eight  inches  from  the  main  track.  The  switch  was  constructed 
and  maintained  with  the  ties  on  the  surface  of  the  ground, 
with  no  ballast  of  sand,  gravel,  or  other  material.  The  switch 
at  said  point  was  on  a  straight  line,  and  not  a  curve,  and  the 
track  of  the  switch  should  have  been  made  level,  or  tlie  siding 
next  to  the  maia  track  should  have  been  raised  so  as  to  cause 
the  cars  to  lean  therefrom  ;  but  he  avers  that  on  account  of 
the  negligence  of  defendant  the  rail  of  the  switch  next  to  the 
main  track  was  suffered  and  permitted  by  defendant  to  be  and 
remain  three  inches  lower  than  the  opposite  rail  of  the  switch, 
thereby  causing  the  said  freight-car,  standing  on  said  switch, 
to  lean  toward  t^e  main  track.  The  freight-cars  oo  the  main 
track  and  the  car  on  the  switoh  protruded  some  distance  over 
the  line  of  their  several  tracks,  and  reasonably  sufficient  apace 
did  not  esist,  and  could  not  be  maintained,  between  the  cars 
passing  on  the  main  track  and  freight-cars  standing  on  said 
switch,  for  the  safe  performance  of  duty  by  deceased  at  the 
point  where  he  was  killed  ;  the  space  between  Baid  points 
being,  to  wit,  about  two  feet.  He  avers  that  deceased  was 
never  informed  of  the  danger  of  Baid  place  or  of  the  condi- 
tion of  said  switch,  and  his  back  was  to  the  place  of  danger 
at  the  time  he  was  injured,  giving  signals  to  his  co-employes, 
and  in  position  to  open  the  switch  at  said  point,  as  required 
in- the  performance  of  his  duty,  and  he  had  no  knowledge  of 
the  dangerous  and  improper  condition  of  said  tracks  and 
switohes.  He  avers  that  the  deceased  was  an  inhabitant  of 
Bartholomew  County,  and  was  27  years  of  age,  and  he  Ipft  a 
wife,  Fannie  Hiley,  and  a  child  one  year  of  age,  Charles  Man- 
xice  Biley,  who  were  dependent  on  deceased  for  support. 
Connsel  for  the  appellant  filed  a  motion  to  require  the  ap^ 
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pellee  to  m&ke  his  complaint  more  apecific,  indicating  16  par- 
ticalars  in  which  it  was,  according  to  his  views,  lacking  in 
certaiaty  and  in  sufficiency  of  averment.  The  motion  iB  long, 
and,  the  complaint  being  set  out  above,  it  is  nnneceasary  to 
extend  the  limits  of  this  opinion  by  copying  the  motioD.  A 
demarrer  to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  good  cause  of  action  was  also 
oretTuled.  We  will  only  say  of  the  motion  and  of  the  demur- 
rer that  by  the  motion,  and  the  argument  in  support  of  it, 
the  appellant  insista  that  additional  and  specific  averments 
should  be  added,  showing  that  the  deceased  was  free  from 
contributory  negligence ;  showing  why  he  was,  when  killed, 
acting  in  the  line  of  his  duty  ;  that  he  show  by  specific  aver- 
menbi  all  of  the  facts  connected  with  the  transaction,  with 
reasons  showing  why  each  act  alleged  to  have  been  done  by 
the  decedent  was  within  the  line  of  his  duty,  and  not  negli- 
gent, and  why  each  act  of  omission  or  commission  charged 
against  the  appellant  was  negligent. 

All  of  the  precedents  in  this  state  sustain,  as  sufficient,  the 
general  averment  that  the  party  was  without  fault,  unless  facts 
Cantribatorr  Specially  pleaded  clearly  show  that  he  was  guilty 
HgiimH-  of  contributory  uegligence.  Among  the  cases  are 
pi»dii«.  Railway  Co.  v.  VValker,  113  Ind.  196,  32  Am.  & 
Eng.  B.  Gas.  121,  and  many  others  there  cited.     The  Code 

Sresoribes  that  the  complaint  shall  contain  "  a  statement  of 
le  facts  constituting  the  cause  of  action,  in  plain  and  concise 
language,  without  repetition,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  intended." 
Eev.  St  1881,  §  338,  cl.  2.  Good  pleadingtdoes  not  require, 
nor  will  it  justify,  adding  to  the  statement  of  the  material 
facts  a  statement  of  reasons  or  arguments  to  vindicate  the 
pleader's  opinion  that  the  facts  stated  are  sufficient  to  author- 
ize a  recovery.  The  facts  stated,  also,  should  be  the  material 
and  ultimate  facts,  and  not  mere  evidentiary  facts.  The  com- 
plaint might  with  more  justice  be  criticised  as  containing 
unnecessary  or  redundant  averments.  It  is  averred,  in  sub- 
Htaiice,  that  the  death  of  the  decedent  was  caused  by  appel- 
lant's negligence  in  constructing  and  maintaining  its  switch 
too  near  its  main  track,  not  allowing  sufficient  space  between 
for  cars  to  pass  each  other,  so  as  to  enable  its  employes  to 

Eerform  their  duties  with  reasonable  safety ;  that  tne  space 
etween  them  was  only  six  feet  eight  inches ;  that  the  rail  on 
the  inner  side  of  the  side-track  next  to  the  main  track  was 
three  inches  lower  than  its  outer  rail,  the  effect  of  which  was 
to  cause  the  cars  thereon  to  lean  toward  the  main  track  ;  and 
that  this,  with  the  distance  which  the  cars  on  each  track  "pro- 
traded"  beyond  the  lines  of  the   tracks,  did  not  allow  suffi- 
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cient  space  for  the  safe  peTform&nce  of  duty  b;  the  deceased. 
Coupled  with  the  avermeDts  Bhowing  tliese  facts  are  others, 
apparently  irreleTant,  and,  so  far  as  we  can  see,  harme  no 
necessary  cotmection  with  them.  They  might  have  oeen 
stricken  out  on  motion,  but  the  court  did  not  err  in  refnsmg 
to  require  the  appellee  to  make  them  more  specific.  The 
material  averments  are  sufficiently  specific  and  certain. 

GoQDsel  for  the  appellant  argues  that  to  constitute  action- 
able negligence  the  iujury  must  be  the  "usual  and  therefore 
to  be  expected,  result  of  the  negligence  complained  ^^ 

of ; "  that  the  appellant  was  not  required  to  autic-  HBrtnek— 
ipate  the  contingeQcy  of  a  oar  being  placed  on  the  B««ii«™e«»f 
side-track,  and  the  work  being  done  as  it  was  done,  **"»*^' 
that  such  a  result  as  the  killmg  of  the  appellee  in  that  way 
was  something  they  could  not  be  required  to  guard  fwainst, 
and  for  which  they  should  not  be  held  responsible.  It  is  con- 
ceded that  if  a  permanent 'obstruction  had  been  placed  thus 
near  the  track  the  company  would  have  been  liable.  It  is 
also  urged  that  the  proximate  cause  of  the  appellee's  death 
was  the  placing  of  the  car  on  the  side-track  at  that  point,  and 
that,  this  being  the  act  of  a  co-employe,  the  company  is  not 
liable.  Neither  of  these  objections  to  the  complaint  is  ten- 
able. While  the  immediate  cause  of  the  decedent's  death 
was  the  car,  the  real  cause  was  the  manner  in  which  the 
side-track  was  constructed.  We  must  know  that  railroad 
tracks,  both  the  main  and  side  tracks,  are  constructed  to  be 
used  in  the  transport  of  cars  from  point  to  point,  and  that  at 
times  cars  must  necessarily  be  allowed  to  stand  on  such 
tracks,  and  while  thus  standing  may  properly  be  passed  by 
other  cars  on  adjacent  tracks.  We  must  also  take  notice  of 
the  fact  that  certain  of  the  employes,  serving  railroad  com- 
pauies,  are  charged  with  the  duties  incident  to  the  moving  of 
such  oars.  The  obligation  of  the  master  to  the  servant  for- 
bids that  he  should  by  negligence  subject  the  servant  to  risks 
greater  than  those  which  fairly  and  properly  belong  to  his 
employment.  If  a  railroad  company  so  negligently  constructs 
its  tracks  and  side-tracks  that  cars  occupying  the  main  line  of 
its  track  cannot  pass  cars  occupying  the  adjacent  side-track 
without  endangering  the  lives  of  the  employes  charged  with 
the  duty  of  moving  such  cars,  its  negligence  in  actionable.  If 
one  of  its  said  employes  is  by  reason  thereof  killed  or  injured 
while  in  the  disehai^e  of  his  duty,  and  is  himself  without 
fault,  and  exercising  due  care,  such  company  is  liable  to  re- 
spond in  damages.  It  is  no  defence  that  those  whose  acts 
brought  such  cars  into  such  dangerous  proximity  were  co-em- 
ploy^ with  the  one  injured.  Properly  constructed,  the  tracks 
VOnld  allow  the  cars  to  pass  without  danger,  and  the  master 
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is  responsible  for  the  maimer  of  tlieir  coDstnictiun.  It  will 
not  do  to  saj  tlint  the  company  waa  not  required  to  contem- 
plate sach  a  contiaj;eQcy  wlien  it  constructed  the  tracks, 
fhey  were  conatracted  to  be  nsed,  and  to  be  used  in  that 
manner  ;  and  it  was  its  duty  to  contemplate  the  poasibilitj 
that  soouer  or  later  cars  might  have  to  pass  eacli  other  at 
each  and  every  point  on  the  two  tracks.  Other  objections  are 
also  urged  to  the  complaint,  but  we  think  none  of  them  are 
well  taken.  In  our  opinion  the  court  did  not  err  in  its  rul- 
infra,  either  on  the  motiou  or  on  the  demnrrer. 

On  the  trial  of  the  caae,  over  the  objection  of  the  appellant, 
the  appellee  was  permitted  to  prove  that  it  was 
"''j^"'"**  cnatomary  to  cut  moving  trains  at  the  station 
"'  where  the  decedent  was  killed.     It  ia  argued  that 

this  was  error.  We  might  well  decline  to  conaider  the  ques- 
tion, on  the  ground  that  the  objection,  as  shown  by  the  rec- 
ord was  insufficient  to  present  the  question  argued.  We 
think,  however,  that  the  court  did  not  err  in  this  ruling. 
Ttiiq,  a  cuatom  would  not  justify  a  negligent  act;  but,  as  bear- 
ing on  the  question  of  negligence,  and  tending  in  some  degree 
io  show  whether  or  not  the  decedent  was  negligent,  it  was 
competent  to  prove  that  he  was  or  waa  not  doing  his  work  in 
the  usual  and  customary  way,  which  of  course  involves  the  in- 
quiry. What  was  usual  and  customary  ? 

The  actiou  of  the  court  in  giving,  refusing,  and  modifying 
iisciiRHee-  &  large  number  of  instructions  is  challenged  by  the 
I|>mi1m  e>c  motion  for  a  new  trial ;  but  most  of  the  questions 
i>n-  thus  suggested  are  waived  by  a  failure  to  argue 

them.  The  appellant,  by  its  first  special  instraction,  af£ed 
the  court  to  direct  a  vei-dict  in  its  favor.  There  being  evi- 
dence tending  to  support  the  appellee  on  all  material  ques- 
tions, the  court  rightly  refused  tnia  instruction.  If  there  is 
any  conflicting  evidence,  however  slight,  upon  the  point  in 
issue,  it  rauat  be  left  to  the  juiT.  Adams  v.  Kennedy,  90  Ind. 
318;  Boling  v.  Howell,  93  Ind.  329;  Eailroad  Co.  v.  Mont- 
gomery, 7  Ind.  474 ;  Haynea  v.  Thomas,  Id.  38;  Crookshank  v. 
Kellogg,  8  Blackf.  256;  Babcock  v.  Doe,  8  Ind.  110;  Messick 
V.  Railway  Co.,  128  Ind.  81. 

The  tifth  instruction  given  by  the  court  consists  of  a  recital 
of  the  material  facts  asserted  by  the  appellee,  and  which  he 
was  required  to  establish  by  evidence  to  justify  a  recovery, 
coupled  with  prefatory  and  concluding  statements  inatructing 
the  jury  that  if  they  should  find  said  facta  from  the  evidence 
the  appellant  was  liable  for  tlie  killing  of  the  decedent.  The 
instruction  is  long,  and  w'e  think  it  unnecessary  to  lengthen 
this  opinion  by  bringing  it  into  the  record.  Several  objec- 
tions are  urged  to  it.     It  is  insisted  that  it  is  misleading,  and 
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is  "fatally  defsoiiTd  for  lack  of  eseential  elements  for  a  re- 
ooverr."  It  is  n:^ed  that  it  is  misleading  because  it  wonld 
be  di&oalt  for  the  common  mind  to  bear  in  mind,  and  apply 
to  each  propoeition,  the  prefatory  statement,  "If  yon  bhall 
find  from  the  evidenoe,"  and  that  there  was  therefore  danger 
that  the  jury,  failing  to  make  the  necessary  connection,  might 
reffard  some  of  the  expressions  used  as  expressions  of  the 
opinion  of  the  court.  We  have  read  and  considered  the  in- 
struction oarefuliy,  and  are  of  opinion  that  this  objection  is 
not  well  taken.  The  jury  were  informed  that  if  they  found 
certain  facts  the  plaintiff  was  entitled  to  recover.  It  certainly 
imposed  no  very  severe  task  upon  the  average  intellect  to 
apply  to  each  consecutire  fact  stated,  and  following  imme- 
diately after  ft,  the  prefatory  statement  Such  -an  iustmo- 
tioD,  it  it  embraces  and  fairly  and  tersely  states  all  of  the  ma- 
terial facta  necessary  to  be  established  by  the  plaintiff,  is  not 
impioper.  The  appellant  complains  that  the  portion  of  this 
in^mctaon  relating  to  oontributory  negligence  is  "  vague  and 
indefinite,",  and  shonld  have  been  made  more  full,  indicating 
several  particulars  in  which  it  contends  it  is  lacking  in  this 
respect  The  jury  were  informed  by  the  court  that  the  intes- 
tate moat  have  been  "  without  any  fault  or  negligence  on  his 
pari"  This  was  more  favorable  to  the  appellant  than  it 
could  ask,  as  it  wonld  preclude  a  recovery  if  the  decedent 
lad  been  guilty  of  any  negligence  whatever,  whether  it  con- 
tribnted  to  his  death  or  not  Elsewhere,  however,  full  .and 
correct  instructions  were  given  on  the  subject  of  contriRutory 
negligence ;  but  as  a  portion  of  an  instruction  like  that  in  - 
question,  placing  before  the  jury  in  a  connected  and  consecu- 
tive form  the  material  facts  which  the  appellee  must  estab- 
lish to  justify  a  recovery,  this  portion  of  the  instruction  was 
probably  snJmcienfc,  At  all  events,  the  appellant  coald  not 
complain  of  it  We  do  not  think  the  conrt  erred  in  giving 
this  instruction. 

The  only  remaining  instructions  discussed  are  the  6th,  7th, 
8tli,  and  ISth,  and  are  as  follows:  "(6)  When  Biley  sought 
employment  at  the  hands  of  defendant,  he  was  held  to  an  im- 

Jlied  representation  that  he  was  competent  to  perform  the 
uties  of  the  position  he  sought,  and  competent  to  apprehend 
and  avoid  all  danger  that  miglit  be  discovered  by  the  exercise 
of  ordinary  care  and  prudence;  and,  for  the  purposes  of  this 
c^fie,  Kiley  is  to  be  treated  as  a  brskeman  and  switchman  of 
Ordinary  experience  and  skill.  (7)  A  railroad  company  is  re- 
({nired  to  use  ordinary  care  in  constructing  and  maintaining 
its  mad-way,  switches,  and  appliances  in  such  a  manner  and 
condition  that  its  servant  can  do  and  perform  all  the  labor 
and  duties  required  of  him  with  reasonable  safety,  and  a 
G8  A.  A  E.  R  Cas.— 8 


DcizedbyGoOglC 


1 14  PEKHSYLVANIA   CO.   V.    M'CORMACK.  [VOL.  63 

servant  has  a  rigbt  to  presame  that  the  companj  has  in  tbeae 
respects  done  its  dntr ;  aad  a  servant  does  not  assanie  risks 
flowing  from  his  employer's  negligence  in  these  duties,  nor  is 
there  imposed  upon  him  any  duty  of  vatchfntiiess  and  care 
to  discover  defects  in  the  road-way  and  snitches  when  he 
has  no  notice  of  danger,  and  when  not  so  glaring  and  appar- 
ent as  to  be  open  to  the  observation  of  ordinarily  prudent  men, 
and  when  not  specially  directed  thereto  by  his  employer,  and 
he  will  not  be  presumed  to  know  of  dangers  therein,  when  of 
such  a  character  that  they  might  well  escape  the  observation 
of  a  prndent  person.  (8)  A  railroad  company  is  reqoired  to 
use  ordinary  care  in  constructing  and  maintaining  its  road- 
way, switches,  appliances,  and  appendages  in  such  a  manner 
and  condition  that  its  employ^  and  servant  can  do  and  per- 
form all  the  labors  and  duties  required  of  hJT"  with  reasona- 
ble safety,  but  the  company  is  not  required  to  furnish  the 
best  or  safest  appliances  or  the  latest  improvements,  and  the 
servant  has  a  right  to  asaame  that  all  reasonable  attention 
will  be  given  by  his  employer  to  his  safety,  and  that  he  shall 
not  be  carelessly  and  needlessly  exposed  to  lisks  which  might 
be  avoided  by  the  exercise  of  ormnary  care  and  precaution 
ou  the  part  of  his  employer ;  and  the  deceased,  William  Kiley, 
if  employed  by  defendant  as  a  brakeman,  had  the  right  to  as- 
sume that  the  defendant  had  constructed  and  maintained  its 
road-way,  switches,  appliances,  and  appendages  in  such  a 
mann^  and  condition  triat,.as  brakeman  ou  its  train,  he  could 
perform  its  duties  with  reaBonable  safety,  and,  if  there  was 
any  such  danger  as  was  not  open  and  apparent,  that  he  should 
have  been  warned  thereof."  "  (18)  If  the  alleged  dangerons 
and  improper  condition  of  the  tracks  and  situation,  with  the 
car  on  tlie  side-track,  was  plain  to  be  seen  by  Riley,  or  if  he 
ought,  as  an  ordinarily  prudent  person,  to  have  seen  or  known 
of  it,  then  there  can  bo  no  recovery  ;  and  if  he  before  had  rea- 
sonable opportunity  to  see  or  know  of  the  situatiQu,  as  touch- 
ing the  alleged  condition  of  the  tracks  and  car  on  the  side- 
track, then  he  is  in  law  held  to  such  knowledge ;  or  if,  before 
or  on  the  occasion  of  the  killing,  he  had  knowledge  or  rea- 
sonable means  of  knowledge,  as  a  man  of  ordinary  prudence, 
of  the  condition  of  the  track  and  car  on  the  side-track,  and 
incurred  the  danger  with  such  knowledge  or  means  of  knowl- 
edge, then  there  can  be  no  recovery."  We  think  these  instruc- 
tions, taken  in  connection  with  the  other  instructions  given, 
and  viewed  also  in  the  light  of  the  evidence,  are  correct  state- 
ments of  the  law.  Indeed,  taking  all  of  the  instructions  to- 
gatber,  we  think  they  fully  and  fairly  present  the  law,  and  are 
qtiite  as  favorable  to  the  appellant  as  could  be  asked. 
We  are  also  asked  to  reverse  the  judgment  on  the  ground 
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tbafe-the  verdict  was  not  sastalned  by  the  evidence — especial- 
ly that  the  evidence  does  not  show  that  the  decedent  was  free 
from  Gouttibxttor;  negligence.  As  the  evidence  is  oonflioting, 
and  there  is  evidence  tending  to  sustain  (he  verdict  on  all 
material  points,  we  will  not  disturb  it 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

AdmiMlblllty  of  Evidano  of  Cuitom  u  Boaring  on  Uis  Queitlon  of  Neg- 
ligane«^8ee  note  33,  Am.  &  Eng.  R.  Com.  31B. 

Injuria*  to  Employs*  by  Coming  In  Contact  with  Obttructlona  at  SIda  of 
Tracks.— See  Eums  City,  Uemptais  &  Birmingham  S.  Co.  o.  Boiton,  and 
oate,  pat. 


ir*iM»a  Crrx,  BIehfhis  &  Bikhdiohaii  B.  Oo. 


^Alabama  Supreme  Oourt,  Jfov.  34,  1893.) 

In}ury  to  Employa — Pleading  Ralationihip  batwaen  Partial. — In  •■ 
Action  against  a  railroad  company  foi  iujuriea  to  an  employ^  ao  allegation 
ici  the  complaint  that  the  plaiotifi  was  at,  the  time  in  question  in  the  active 
discharge  of  the  duties  incident  to  his  employment  as  a  switcbman  in  the 
serrice  of  the  defendant,  sufficiently  discloses  tlie  relationship  between  the 
parties  as  employer  and  employ^,  and  is  not  objectionable  as  a  statement 
of  a  concluaion  of  the  pleader. 

Empjoyars*  Liability  Act^"  Superinterttlenee"  of  Yard-master — Plead- 
ing.—In  an  action  for  injury  to  an  employ^,  alleged  to  bare  been  caused 
by  the  negligence  of  the  defendant's  yard-master  In  placing  a  car  on  the 
ude-track  in  dangerous  proximity  to  another  track,  an  averment  that  such 
jard-master  was  intrusted  with  superintendence  "in  the  placing  and 
position  of  cars"  is  sufQcient  to  bring  the  action  within  the  Alabama  Em- 
ployers' Liability  Act,  making  a  master  liable  for  the  injuries  of  his  ser- 
vant owing  to  the  neglect  oi  any  person  having  superintendence  intrusted 
to  him.  To  bring  the  case  within  this  act  it  is  not  necessary  that  the 
aaperintendence  shall  be  a  superintendence  over  the  person  who  complains 
of  the  negligence  of  the  person  intrusted  with  it. 

Car  Obstructing  Track— Defect  in  "Way." — ^A  movable  object  tempo- 
rarily placed  in  dao^rous  proximity  to  the  railroad  track  is  not  a  defect 
io  the  condition  of  such  track  within  the  meaning  of  the  Employers'  Lia- 
bility Act. 

8am« — Negligence  in  Exercise  of  Superintendence. — If  a  person  in  hb 
superintendence  of  the  tracks  and  cars  in  the  yards  of  a  railroad  either 
directs  or  allows  a  car  to  be  placed  too  near  another  track,  or,  it  being 
tbere  without  his  fault,  suffers  it  to  remain,  this  is  negligence  while  in  the 
exercise  of  "  saperioteadence  "  within  the  meaning  of  the  Employers'  Lia- 
UU^Act 
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Sama — Plaading — Avarmsnt  of  DJffarant  WroDKti — A  compUint  under 
tbe  Jimplojers'  LmUilitj  Act  alleging  ihax  tho  negligence  whicb  caused  tba 
danger  was  that,  of  an  emplo;^  wbo  had  coutrul  of  the  car,  and  to  whom 
was  intrusted  superintendence  in  respect  of  moviDg  and  placing  tbe  same, 
is  not  objectionable  as  averring  different  nrongs  an^  causes  of  action. 

S&me— Sufficiency  of  Complaint — AKernative  Allegations. — Id  an  action 
against  a  Tailroa<l  cumpsn;  fur  injuries  to  an  emplnje  knocked  from  a  car 
bj  another  car  placed  dangerously  near  on  another  track,  the  plaintifi 
charged  that  plaintifi'a  injuries  resulted  from  the  negligence  of  the  de- 
fendant's engineer  in  the  rate  of  speed  and  manner  of  running  the  ttiUD, 
and  to  tbe  negligence  of  defendants  foreman  as  to  tbe  placing  of  tbe  car  on  . 
the  side-track.  Held,  that  thscomplaintcould  not  be  coDsidered  ascontato- 
ing  alternative  allcgiitions. 

Contributory  Nagliganoa— Auumptlon  by  Employs  that  Track  i*  Not 
Obstructed.^n  ait  action  for  injuriea  to  an  empioj£  knocked  from  a  car 
b;  coming  in  contact  with  another  car  placed  dangerously  near  on  a  side- 
track, where  it  does  not  appear  that  the  plaintiff  had  anyiliing  to  do  with 
tbe  placing  of  the  obstructing  car,  he  bad  a  right  to  assume  that  the  way 
was  not  dangerously  obstructed. 

Negllganca  In  L«avin(  Cars  Dangerously  Naar  Another  Track. — Where 
It  ie  "reasonably  practicable"  to  place  a  freight  car  on  a  side-track,  be- 
yond the  line  of  danger  to  empLoyfei  on  trains  passing  on  the  main  track,  it 
cannot  be  said  that  there  is  any  such  necessity  For  the  car  being  left  dan- 
gerously near  as  will  relieve  the  act  of  leaving  and  allowing  it  to  remaia 
there  of  its  negligent  character.  The  custom  of  other  railroads  in  respect 
to  this  matter  is  immaterial. 

Negligence  of  Parson  Having  Superintendence — Voluntarily  Assisting  In 
Manual  Lahor.^Under  the  Koipluyers'  Liability  Act  the  masicr  h  liable  for 
injuries  to  a  serrant  which  result  from  the  negligence  of  another  servant 
who  has  superintendence  entrusted  to  him,  or  who  has  in  his  charge  or 
control  signal- points,  cars,  etc.,  although  such  person,  when  negligent,  ia 
Tuiiintaril;  assisting  in  manual  lalwr. 

Contributofy  Negligence— Failure  of  Employe  to  Learn  Position  of  Car, — 
Where  an  emplo;^  ia  injured  by  being  knocked  from  a  car  by  another 
car  placed  dangerously  near  on  a  side-track,  if  it  apffears  that  he  did  not, 
.  in  the  exercise  of  ordinary  care,  know  the  circumstance,  and  was  witbont 
actual  knowledge  of  the  proximity  of  the  car,  or  had  no  reason  to  believ* 
that  it  was  dangerously  near,  and  that  the  proicimity  ^ia  not  due  to  pre- 
vious negligence  on  hia  part,  a  recovery  cannot  be  defeated  upon  tbe  theory 
that  he  was  remiss  in  not  informing  himself  of  the  sjtuntinn. 

Same^Employe's  Person  Projecting  beyond  Side  of  Car. — An  employ^ 
knocked  from  a  car  by  another  cur  placed  nangerousl;  near  on  a  aide-track 
cannot  be  held  to  have  been  negligent  because  he  exposed  his  person  be- 
yond the  outer  surface  ot  the  car  at  the  mnment  of  the  collision. 

Same — Employe's  Knowledge  of  Car  Obstructing  Track.^ — It  cannot  be 
presumt^d  from  the  mere  circumstance  of  a  car  on  a  side-track  obstructing 
the  main  track  for  several  hours  only  that  an  employg  bad  knowledge  of 
the  position  of  the  stationary  car  ;  in  such  case  the  question  is  for  the 
jury. 

Same — Negligence  in  Allowing  Body  to  Extend  beyond  Side  of  Car. — 
Since  the  injured  employ^  only  knew  the  general  poaiiion  of  the  ear  which 
caused  tbe  accident,  and  not  having  had  anything  to  do  with  stopping  it 
there,  he  cannot  be  said  to  have  known  of  its  proximity  at  the  place  where 
.  it  stopped ;  and  hence  negligence  in  allowing  bis  body  to  extend  beyond 
the  surface  of  the  car  on  which  he  was  riding  ai  it  paased  that  point  can- 
not be  ascribed  to  him. 

Same— Employe's  Aequalntanca  with  Obetruction. — If  the  injured  em- 
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ploj^'s  attention  was  called  to  (he  dangerous  poBitioo  of  the  car,  and  he 
tainueir  gnre  tlie  signal  for  stopping  it  at  the  place  where  it  was  left,  hft 
was  guilt;  of  eucli  contributorj  negligence  as  would  prevent  a  recover;  in 
■ubstqueutl;  exposing  himself  to  iujurj.  &i>,  if  it  were  left  to  him  to  do- 
termiue,  aud  he  did  dttermiue,  where  the  car  eliould  bo  stopped,  he  was 
guilty  oF  negligence,  regardless  of  Ilia  conduct  at  the  time  of  receiving  in- 
jury. .Bui  these  facts  do  not  follow  from  the  fact  that  he  gave  the  engi- 
neer a  signal  to  stop  the  car  at  the  place  in  qnettioD,  since  that  may  have 
been  done  in  compliance  with  specified  directions  and  without  supervbion 
or  kniiwled);e  on  his  part. 

Same— Sams — Instructions. — The  court  charged  that  although  the  em- 
p\vy6  knew  of  the  dungeruus  proxitnitj  of  the  stationary  car,  yet  tha 
mere  knowledge  of  the  danger  was  not  of  itself  a  defence,  but  only  a  cir- 
cumetBDce  to  be  considered  on  the  question  of  contributor;  negligeoce, 
Etid  to  bo  error. 

Sarna— Proximate  Cauie—EfTorts  to  Alight  from  Car.—It  cannot  bo 
said  that  the  emploj'fi  so  injured  whs  negligent  in  being  in  the  position  in 
which  he  was  when  struck,  although  at  the  time  he  was  making  an  effort 
to  alight  while  the  train  was  moving  rapidly,  such  purpose  and  effort  not 
being  the  proximate  cause  of  the  injury. 

Api^cai.  from  Birmingham  city  conrt. 

Action  to  recover  aamages  for  personal  injuries. 

Ilewiti,  Walker  dc  Porter  and  WaRcux  Pratt,  for  appellaot. 

J.  M.  McMasier  and  Brooks  i£  Brooke,  for  appellee. 

McClellan,  J. — In  respect  of  the  duty  of  the  defendant, 
the  railroad  company,  to  exercise  care  and  diligence  for  tlie 
protection  and  safety  of  the  plaintiff.  Burton,  the 
avermenta  of  the  several  counts  of  the  complaint  8nii«iB«ij»f 
are  that  the  defendant  was  a  railroad  company,  cokcImIou. 
and  en^^ed,  at  the  time  aud  place  of  the  caHualty 
complained  of,  in  the  operation  of  a  railroad ;  that  the  plain- 
ti£F  was  then  in  the  service  of  the  defendant,  in  the  capaci^ 
of  a  switchman ;  aud  that,  while  in  the  actual  discharge  of  his 
duties  as  such  switchman,  he  received  the  injuries,  to  recover 
damages  for  the  iuflictiou  of  which  this  action  is  prosecuted. 
These  averments  set  forth  a  relationship  between  the  defend- 
ant and  the  plaintiff  at  the  moment  of  receiving  the  injuries, 
from  which  arises  a  duty  on  the  part  of  the  former  to  do 
nothing,  which  an  -ordinarily  prudent  and  careful  man  would 
not  do,  tending  to  imperil  the  latter's  safety,  and  to  omit  no 
action  in  conservation  thereof  which  the  dictates  of  ordinafy 
care,  prudence,  and  diligence  would  suggest,  and  were,  we 
think,  su£Bcieiit  statements  of  the  duty  which  the  defendant 
owed  the  plaintiff  in  the  premises.  The  special  objection 
urged  upon  our  attention,  which  proceeds  on  the  idea  that 
the  allegation  that  plaintiff  was  at  the  time  in  question  in  the 
actiTe  discharge  of  the  duties  incident  to  his  employment  ia 
a  conclusion  of  the  pleader,  and  not  the  statement  of  a  fact, 
cannot  avail  the  demurrant  under  the  decisions  of  this  court 
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This  is  apparent  from  the  case  relied  on  by  appellant, 
where  the  complaint  was  held  defective  iu  that  it  failed  to 
disclose  simply  the  relationship  between  the  parties,  as  that 
of  carrier  and  passenger,  or  employer  and  employe ;  the 
necessary  implication  being  that  the  complaint  would  have 
been"  unobjectionable  had  it  averred  that  plaintiff  was  defend- 
ant's servant,  and  was  injured  while  in  the  performance  of 
his  duties  as  such  (Railway  Co,  v.  Chewning,  93  Ala.  24 ;  50 
Am.  &  Eng.  R  Cas.  46),  and  to  hold  otherwise  now  would 
be  to  go  far  toward  overturning  the  geueral  principle  fre- 
quently announced  here,  to  the  effect  that  the  averments 
required  in  this  class  of  actions  are  but  little  more  than  the 
coacluaions  of  the  pleader,  leaving  the  facts  which  support 
the  conclusions  to  be  brought  forward  in  the  evidence  (Rail- 
way Co.  V.  Davis,  92  Ala.  300,  aud  cases  there  cited ;  Kwlway 
Co.  V.  Hawkins,  92  Ala.  241). 

2.  The  complaint  is  intended  to  state  a  cause  of  action 
within  subdivisions  2  and  5  of  section  2590  of  the  Code.  It 
is  insisted  by  the  demurrers  that  the  facts  averred 
kimy  1*^  ""fail  to  bring  the  case  within  subsection  2;  and  the 
Fimii  kiTiiR  arguraeut  proceeds  ou  the  theories  (1)  that  there 
■■ttriitud-  can  be  no  such  thing  as  the  superintendence  con- 
'"••■  templated  by  that  clause,  with  reference  to  a  car 

or  track  or  other  inanimate  object,  but  only  of  men ;  and  (2) 
that  the  dangerous  proximity  of  a  car  or  other  object  to  wie 
track  of  a  railway  constitutes  a  defect  iu  the  "  ways  "  of  the 
defendant,  under  subsection  1  of  section  2590,  for  injnrieB  re- 
sulting from  which  there  could  be  no  recovery  except  on  a 
complaint  stating  a  case  under  that  clause,  and  the  present 
does  not  state  such  a  case.  We  might  concede  the  first  propo- 
sition advanced  for  appellant  in  this  connection, — that  super- 
intendence of  a  thing  merely  (not  men)  is  not  contemplated 
by  subaection  2, — without  committing  ourselves  thereby  to 
the  conclusion  sought  to  be  enforced  by  the  demurrer.  The 
Buperiutendeuce  averred  has  relation  to  more  than  the  track 
of  the  defendant,  and  the  car  left  dangeronsly  close  thereto. 
The  averment  is  that  the  yard-master,  by  whom  we  under- 
stand to  be  intended  a  person  charged  with  the  control  of  the 
tracks  and  cars  iu  the  yard  of  a  railroad,  was  intrusted  with 
superintendence  in  the  placing  aud  position  of  cars  in  the 
yard,  and  hence,  necessarily  and  obviously,  the  performance 
of  his  duties  involved  the  movement  of  cars,  and,  of  con- 
sequence, the  control  and  direction  of  men  and  appliances 
necessary  to  such  movement  as  was  requisite  to  place  the  cars 
in  safe  and  proper  positions.  The  essence  of  the  averment, 
therefore,  is  tliat  the  yard-master  bad  intrusted  to  him  super- 
intendence of  the  men  and  appliances  ased  in  the  placing  o£ 
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this  particTilaT  oar,  and  that,  irliile  in  the  exercise  of  that 
sapenntendence,  he  Degligently  permitted  and  saffered  the 
oar  to  be  placed  so  near  to  an  adjacent  track,  with  a  passing 
train  on  which  plaintiff  was  discharging  his  duties  as  switch- 
man, as  that  it  collided  with  the  person  of  the  plaintiff,  and 
prodnoed  the  injuries  complained  of.  We  are  anable  to  agree 
with  cotmsel  that  "the  snperintandeuce  which  comes  within 
the  contemplation  of  the  statute  shall  be  a  superintendence 
over  the  person  who  complains  of  the  negligence  of  the  per- 
son intrusted  with  it."  The  remedy  for  neciigence  of  superior 
in  the  control  of  inferior  employes,  whereby  injury  results  to 
the  latter,  is  given  by  subsection  3.  Under  subsection  2,  it  is 
manifest,  we  think,  the  liability  of  the  defendant  is  in  no 
sense  dependent  upon  the  relations  existing  in  the  service 
between  the  negligent  audtheiujured  person.  If  the  former  has 
saperiutendence  intrusted  to  him,  and  is  negligent  in  the 
exercise  of  it,  to  the  injury  of  any  "  servant  or  employ^  in 
the  service  or  business  of  the  master,"  whatever  be  the  re- 
lation inter  ee'of  the  servants,  the  master  is  made  liable  there- 
for by  the  very  terms  of  the  statute.  If  a  yard-master  charged 
with  the  duty  of  keeping  the  tracks  clear  should  negligently 
obstruct  a  track,  and  in  consequence  the  president  of  the 
company  should  be  injured  in  the  service  of  the  employer,  the 
corporation,  it  cannot  be  doubted  that  the  latter  woald  have 
to  respond  in  damages. 

3.   As  to  the  other  proposition, — that  the  proximity  of  the 
car  to  the  track  on  which  defendant's  train  was 
being  operated,  known  as  the  '■  Lead  Track,"  con-  ^'*^,'," 

stitnied  a  defect  in  said  track, — the  argument  is  '^'' 

clearly  at  fault  As  is  well  known,  the  act  of  February  12, 
1885,  "  To  define  the  liabilities  of  employers  of  workmen  for 
injuries  received  by  the  workmen  while  in  the  service  of  the 
employer,"  now  embodied,  with  some  modifications,  intended, 
perhaps,  to  broaden  its  operation,  in  sections  2590  and  2591 
of  the  Code,  was  substantially  copied  from  the  English  '■  Em- 
ployers' Liability  Act"  of  43  £  44  Vict.  That  act  has  been 
construed,  by  the  queen's  bench  division  and  the  court  of 
appeals  of  England^  in  respect  of  what  constitutes  a  "defect 
in  the  conditiou  of  the  ways,  works,  machinery,  or  plant  "  of 
on  employer,  within  the  meaning  of  subsection  1  of  section 
1  of  the  statute,  as  well  as  in  other  points  involved  in  this 
case ;  and,  in  view  of  the  source  whence  our  statute  came, 
this  judicial  construction  is,  of  course,  entitled  to  very  great 
weight  and  influence  with  this  court — an  influence  even  beyond 
that  which,  in  ordinary  cases,  the  ability  and  learning  of  those 
isonrts  command.  It  is  the  settled  construction  of  the  act  in 
tbat  country  that  no  mere  obstruction  on  or  too'  neAr  to  the 
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"ways  "  is  a  defect  tfaereiD,  within  subsection  1.  The'preseuce 
of  DO  foreign  body  or  substance  ou  or  dangerously  near  to  tlie 
track  of  a  railway,  which  does  not  affect  the  track  itself,  or 
its  condition,  iuliereutly  considered,  but  is  only  an  obstacle 
with  which  moving  trains  would  collide,  can  be  said  to  con- 
stitute a  defect  in  the  track.  There  must  be  some  inherent 
condition,  of  a  permanent  or  qttasi  permaneut  nature,  of  tlie 
ways,  worku,  machiuery,  or  plaut,  which  unfits  the  thiug  for 
its  uses,  some  weakness  of  coustractiou  with  reference  to  the 
proposed  uses,  as  where  the  ordinary  applianoeB  for  drawing 
Duckets  of  water  from  a  well  are  used  to  tower  and  hoist  meu  ; 
some  inadaptation  to  its  pucposea,  as  where  the  sides  of  a 
coke-lift  are  not  sofficiestly  fenced  to  safely  hoist  its  burden 
(Heske  v.  Samuelson,  12  Q.  B.  Div.  30) ;  some  break  or  mis- 
placement of  the  parts,  or  the  absence  of  some  part;  some 
innate,  abnormal  quality  of  the  thing,  which  renders  its  use 
dangerous,  as  the  yicicmsuess  of  a  horse  constituting  "  plant" 
in  the  business  of  a  wharfinger  (Yarmouth  v.  France,  19  Q. 
B.  Div.  647) ;  some  obstacle  in  the  way  of  use  or  obstruction 
to  use  which  is  a  part  of  the  thing  itself,  or  of  the  condition 
of  the  thing  itself,  as  holes  in  or  ice  upon  a  way, — or  the  like, 
to  constitute  a  defect  in  the  ways,  works,  machinery,  or  plant 
under  the  statute.  "  Suppose,  for  instance,"  said  Stefheh,  J., 
"  a  drunken  man,  staggering  along  the  road.  Could  that  be 
called  a  defect  in  the  wav  ?  And,  if  not,  would  it  make  any 
difference  if  he  were  lying  down  dead  drunk  ?  If  sach  an 
obstruction  is  not  a  defect  in  the  condition  of  the  way,  I  do 
not  see  why  a  piece  of  tap  should  be.  I  do  not  think  we 
ought  to  put  so  wide  a  constmctiou  on  the  words  '  condition 
of  the  way '  as  to  include  obstacles  lying  upon  the  way,  which 
obstacles  do  not  in  any  degree  alter  the  powers  of  the  way,  or 
alter  its  fitness  for  tbe  purposes  for  which  it  is  generally  em- 
ployed, and  cannot  be  said  to  be  incorporated  with  it.  It 
seems  to  me,  therefore,  that  the  presence  of  this  piece  of  tap 
on  the  road  cannot  be  called  a  defect  in  the  way."  In  the  case 
from  which  this  language  is  taken,  a  workman  was  killed  in 
couseqaence  of  a  way,  along  which  it  was  his  duty  to  draw  a 
bogie  loaded  with  puddled  iron  at  white  heat,  being  ob- 
structed. The  obstruction  consisted  of  a  piece  of  tap  or  slag 
which  had  been  placed  by  a  fellow  laborer  so  near  to  the  ' 
tramway  on  which  the  bogie  ran  as  to  collide  with  it.  This 
was  held  not  to  be  a  defect  in  the  way,  or  in  the  condition  of 
the  way.     McGiffin  v.  Iron  Co.,  10  Q.  B.  Div.  5. 

This  is,  in  principle,  precisely  our  case.  We  think  the 
doctrine  of  this  case  eminently  reasonable  and  sound,  and  we 
adopt  it ;  and  this  notwithstanding  a  contrary  doctrine — that 
ooal  left  too  near  a  railway  track  constitotad  a  defeet  therein 
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"-appears  to  have  been  taken  for  granted  in  tbe  case  of  Sail- 
Joad  Co.  V.  Walters,  91  Ala.  435.  Clearly,  a  movable  object 
temporarily  placed  in  dangerous  proximity  to  a,  railroad  track 
^  not  a  defect  iu  the  condition  of  nac\i  track,  within  the 
*iigli8h  doctrine,  which  we  adopt  aa  the  aouuder  and  better. 
ifae  track  itaelf  is  in  the  same  condition  after  as  it  was  before 
tile  object  was  so  placed.  A  car  left  standing  ou  tho  main 
liue  of  a  railway  is  certaiuly  as  obstructive  of  its  use  as  one 
Urn  near  it  on  a  aide-track ;  yet  it  would  he  absurd  to  say 
tbat  the  track  under  that  car,  the  "way"  upon  which  it 
Btauds,  and  which  was  constructed  especially  to  support  it,  ia 
rendered  defective  when  it  is  only  subserving  the  uses  for 
which  it  was  intended.  Under  most  circumstances,  to  so 
laave  a  car  ia  negligence.  If  so  left  under  the  directions  of  a 
penton  having  snperiit^ndence  in  the  premises,  or  having  the 
charge  or  control  of  the  car,  the  railroad  company  wonld  bo 
responsible  for  resulting  injuries,  but  otherwise  not.  In 
McGiffin's  Case,  supra,  the  court  virtually  determined  tbat  the 
phiiatiff  was  entitled  to  recover  if  it  could  be  shown  that  tbe 
tap  came  to  be  and  to  remain  too  near  to  or  on  the  tramway 
through  tbe  negligence  of  a  person  having  Buperintendesce, 
not  of  the  plaintiff, — no  such  question  was  at  all  mooted, — 
hut  of  the  placing  of  the  tap,  or  with  respect  to  keeping  tbe 
«ay  clear;  and  it  being  admitted  that  the  laborer  who  actually 
placed  it  there  bad  no  snperiutendence,  and  was  not  in  the 
eierciae  of  any  superintendeuce,  the  case  was  sent  back  that 
tue  niri  priua  court,  with  the  aid  of  a  jury,  might  determine 
whether  the  person  against  whom  negligence  is  charged  in 
not  keeping  tbe  way  clear  came  within  the  definition  of  a 
pai^n  who  lias  superintendence  intrusted  to  bim." 

^  Other  assignments  of  demurrer  proceed  ou  the  theory    . 
"lat  there  can  be  no  superintendence  in  respect  of 
ai  object   left  dangerously   near  a  way,   and   no  J^^'H^ 
charge  or  control  of  a  car  "  at  rest,"  which  has  ttt. 
™Q  placed  in  position  and  left  by  those  who  con- 
trolled it  up  to  tbat  time.    This  objection  to  the  complaint  ia 
^thont  merit.     If  one  has  superintendence  of  the  tracks  and 
ears  in  the  yards  of  a  railroad,  and  either  directs  or  allows  a 
car  to  be  placed  too  near  another  track,  or,  it  being  there 
vitbont  his  fault,  suffers  it  to  remain,  this  is  negligence  while 
in  the  exercise  of  such  superintendence,  within  the  statute. 
So,  if  one  have  charge  or  control  of  a  car  only  for  the  purpose 
of  bringing  it  to  rest  on  a  track,  and  he  places  it  iu  a  dangerous 
position  tnereon,  and  in  consequence  of  its  being  there  an  in- 
jury afterward  results,  this  is  actionable  negligence  within, 
snbseetion  6.     Such  person  must  not  only  exercise  due  care 
in  moving  the  cat,  bnt  he  is  also  under  a  duty  to  see  that  it  is 
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not  placed  and  left  in  a  dangeroTis  positton.  CKbbs  v.  Bailway 
Co.,  12  9.  B.  Div.  208,  15  Am.  A  En«.  B.  Gas.  336. 

6.  It  is  no  objection   to  a  compTamt  framed   under  tlus 
statute  that  it  avers  titat  the  negUgeace  vbich 
disnnt'*'     caused  tbe  injury  was  that  of  a  certain  employ^ 
wr«Bsi.  of  defendant,  who  had  control   of   a  car,  and   to 

whom  was  intrusted  superiuteudence  in  respect  of 
moving  and  placing  the  same.  This  is  not  the  averment  of 
different  wrongs  and  causes  of  action  condemned  in  Itailroad 
Co.  V.  Dusenberrj,  infra,  but  merely  the  statement  of  tbe  re- 
lations of  the  negligent  person  to  the  defendant. 

6.  If  the  sixtli  count  is  to  be  construed  as  chai^^g  plain- 
tiff's injury  to  the  negligence  of  the  engineer  in 
the  rate  and  manner  of  running  tlie  train  on  which 
[riaintiff  was  at  tbe  tinie,  •r  to  the  negligence  of 

defendant's  foreman  as  to  tbe  position  of  tbe  car,  it  is  bad. 
Railroad  Co.  v.  Dusenberry  (Ala.),  10  South.  Eep.  274  But 
we  do  not  so  construe  it,  because  in  the  particular  averment 
of  negligence  the  charge  is  conjunctively  made  against  the 
foreman  and  tbe  engineer.  Tbe  specification  is  of  negligent 
running  of  tbe  train  combining  witL  the  negligent  position  of 
the  car  to  produce  the  injury,  and  thus  constmed  tbe  count 
is  not  objectionable,  being  practicallv  the  same  in  this  respect 
as  the  eighth  count,  whicn  throughout  avers  negligence  in 
placing  the  car  as  combining  with  negligence  in  running  the 
train  to  the  disastrous  consequence  complained  of. 

7.  In  our  opinion,  it  would  be  better  for  the  complaint,  in 
cases  like  this,  to  allege  tbe  place  at  which  tbe  injury  was 
sustained — at  least  to  aver  that  the  casualty  happened  in 
Alabama ;  bnt  we  need  not  affirmatively  decide  this  point  at 
present. 

8.  We  cannot  say.  even  npon  the  rule  which  requires  plead- 

ings to  be  construed  most  strongly  against  the 
uruprMiia*  plfifi'3er,  that  tbe  seventh  and  eighth  counts  dis- 
Mht;.  close  contributory  negligence  on  the  part  of  tbe 

plainti£  The  dangerous  proximity  of  tbe  station- 
ary car  to  tne  lead-track  is  alleged,  but  it  is  not  alleged  either 
that  this  proximity  was  obvious,  or  that  plaintiff  was  respon- 
sible for  it,  or  that  he  knew  of  it ;  bat,  to  tbe  contrary,  bis 
want  of  such  knowledge  is  directly  averred  in  the  eighth 
count  On  the  facts  stated,  the  defendant  was  nnder  a  duty 
io  the  plaintiff  to  keep  its  tracks  on  which  plaintiff  had  to 
perform  his  duties  free  from  obstructious  wbieb  would  im- 
peril his  person  while  so  engaged,  and,  it  not  appearing  that 
plaintiff  bad  anything  to  do  with  the  placing  of  tbe  car,  he 
nad  a  right  to  assume  that  the  way  was  not  dangerously  ob> 
stmcted.    Tbe  demurrers  to  these  counts,  which  proceeded 
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on  the  aasnmption  that  they  shoved  contributory  negligence 
on  the  part  of  the  plaintiff,  were  properly  overruled. 

9.  The  placing  of  a  car  on  a  spar  or  side  track,  and  leaving 
it  to  stand  thereon  so  near  to  another  track  au  to  endanger 
ihe  persons  ol'employ^s  while  in  the  performance 
of  their  dnties,  in  the  usual  and  ordinary  way,  „i,rtr»rti«f 
apon  trains  passing  atoug  that  other  track,  is  negli-  truk. 
gence,  cnless  there  is  some  justifying  necessity  in 
the  particular  instance  for  such  conduct.  That  a  car  was  so 
placed  and  allowed  to  remain  for  many  hours,  in  this  instance, 
18  not  controverted.  The  evidence  which  is  intended  fo  show 
a  relieving  necessity  therefor  is  also  free  from  conflict  and  di- 
Terse  inference.  It  amounted  to  no  more  than  this :  that  it 
suited  the  convenience  of  the  consignee  of  the  cai^o  of  this 
car  to  onload  it  on  the  ground  in  a  street  of  the  city  of  Bir- 
mingham; that  he  requested  defendant  to  place  the  car  so  this 
oould  be  done;  and  that  to  comply  with  this  request  it  became 
necessary  to  stop  and  place  the  car  soon  after  it  had  cleared 
the  switch  by  means  of  which  the  spur-track  left  the  other 
teick,  and  near  thereto,  so  that  the  side  or  corner  of  the  car 
at  the  end  nest  to  the  switch  was  within  9  or  12  inches  of  the 
line  of  passing  cars  on  the  other  track.  There  was  no  abso- 
lute or  qtiasi  absolute  necessity  for  the  car  to  be  unloaded  at 
that  particular  place,  or  for  it  to  be  unloaded  on  the  ground 
at  all.  The  consignee  owned  the  building  which  stood  along 
the  apuT-track  on  the  opposite  side  of  the  street  from  the 
switch,  and  by  the  side  of  this  building,  and  between  it  and 
the  spur-track,  was  a  platform  constructed  for  the  purposes 
of  lading  and  unlading  cars  therefrom  and  thereon.  It  does 
not  appear  that  there  was  any  reason  why  this  car  could  not 
have  been  set  opposite  that  platform,  and  thus  have  cleared 
the  street,  and  been  amply  distant  from  the  other  track  to 
have  fully  conserved  the  safety  of  employes  on  trains  passing 
thereon,  and  have  been  unloaded  on  the  platform  instead  oi 
on  the  ground,  except  that  it  was  more  convenient  to  the  con- 
signee to  unload  the  car  originally  on  the  ground,  where  there 
seemed  to  be  some  personal  occasion  for  him  to  have  its  con- 
tents,  than  for  him  to  subserve  this  occasion  by  removing  the 
cargo,  which  consisted  of  empty  kegs,  from  the  platform  to 
the  ground.  The  basis  of  the  alleged  justifying  necessity  re- 
lied on  by  defendant  for  misplacing  this  car  was  a  desire  and 
purpose  on  the  part  of  its  employes  to  accommodate  the  con- 
aignee,  and  help  him  to  get  these  empty  kegs  on  the  ground  ; 
and  this,  too,  in  a  pubbc  street,  where  presumably  neither 
party  hsid  any  right  to  place  them,  or  require  them  to  be 
placed.  ■  Under  these  facts  there  was  no  such  necessity  for 
tiie  oar  to  be  left  dangerously  near  the  other  track  as  will  re- 
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lieve  the  act  of  leaviiig  and  allowing  it  to  remain  there  of  its 
negligent  character.  It  was  "  reasonablj  practicable  "  to 
Lave  placed  the  oar  beyond  the  danger-line.  To  have  done 
BO  was  not  onlj  not  impossible,  but  it  might  have  been  done 
without  any  expense,  in  time  or  money,  to  the  railroad  com- 
pany, and  without  "  greatly  [or  at  all]  incommoding "  the 
public.  No  element  of  a  justifying  necessity,  indeed,  is  found 
m  this  evidence,  under  the  doctrine  declared  in  Kailroad  Go. 
V.  Hall,  87  Ala.  708,  717,  718,  39  Am.  &  Eng.  R.  Gas.  298, 
which,  as  applied  to  tliis  case,  required  the  car  to  be  placed 
beyond  the  hne  of  danger,  "if  reasonably  practicable,"  and 
defined  "reasonable  practicability,"  in  this  connection,  to 
mean  the  feasibility  of  doing  a  given  thing  in  such  a  way  as 
not  to  greatly  incommode  the  public,  or  to  greatly  or  nnduly 
increase  the  expense  to  the  railroad  company.  No  aspect  or 
tendency  of  the  evidence  goes  to  show  any  sufficient  exigency 
or  necessity  for  placing  and  leaving  this  car  where  it  was 
placed  and  left,  and  charges  reqaested  for  the  defendant, 
which  were  designed  to  allow  the  jury  to  acquit  the  company 
of  negligence  on  the  ground  of  such  necessity,  were  properly 
refused. 

10.  It  is  not  important,  in  this  connection,  what  the  customs 
CatioB  at  And  usages  of  other  well-regulated  railroads  were, 
•thirTkri-  in  respect  of  placing  cars  in  dangerous  proximity 
••"^  to  other  tracks.     It  is  the  well-settled  law  that  the 

fact  that  other  well-regulated  companies  engaged  in  this  bus- 
iness use  certain  appliances,  etc.,  will  justify  the  use  of  such 
appliances  by  a  defendant  company,  and  the  same  rule  would 
perhaps  obtain  with  respect  to  the  manner  of  constructing  a 
roadway ;  and  in  Holland  v.  Railroad  Co.,  91  Ala.  444,  this 
doctrine  was  held  to  apply  to  the  employment  of  a  certain 
class  of  servants  by  the  master  to  perform  particular  service, 
to  the  extent  of  holding  that  the  custom  and  usage  of  other 
well-regulated  concerns,  engaged  in  the  same  business,  to  em- 
ploy that  class  of  servants  to  do  that  particular  work,  was 
competent  evidence  tending  to  show  due  care  on  the  part  of 
the  master,  in  the  instance  under  consideration,  in  employing 
such  servants  ;  but  the  doctrine  has  never  been  extended  to 
a  case  like  this,  and  we  are  not  inclined  to  so  extend  it  now. 
The  basis  of  the  doctrine  in  all  cases  is  that  it  is  reasonably 
safe,  or  at  least  that  the  fact  of  so  doing  goes  to  show  that  it 
is  reasonably  safe,  in  a  defendant,  to  employ  those  means,  to 
any  legitimate  end,  which  others  engaged  in  well-regulated 
businesses  of  like  kind  employ  to  those  ends ;  and  this 
whether  the  means  in  a  given  cane  he  machinery  or  men,  ap- 
pliances or  servants,  of  particular  qualifications,  or  lack  of 
especial  qualifications.     But  the  doctrine  has  never  been  anp> 
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posed  to  cover  or  apply  to  the  maimer  la  -which  the  means 
are  made  to  accomplish  the  end,  the  precise  way  of  asing  ma- 
cluDery  or  directing  the  serrants ;  bo  that  a  result  accom- 
pliahed  which  is  negligent  in.  itself  Is  shorn  of  its  negligent 
quality,  not  beoaase  it  is  not  negligence  in  others  to  so  act, 
but  simply  because,  whether  negligence  or  not,  they  do  so 
act  Here,  if  the  car  was  left  too  near  the  other  track,  it  was 
uegligeuce,  for  which  there  was  uo  justifying  necessity.  It 
vaH  a  wrong,  pure  aud  simple,  and  it  can  be  none'  the  less  of 
a  wrong  because  of  its  having  been  committed  by  other  rail- 
roads, whether  they,  in  a  general  sense,  be  well  regulated  or 
not  Several  assignments  of  error  addressed  to  rulings  of  the 
conrt  on  evidence  and  on  charges  requested  by  the  defendant 
mast  fail  under  this  view  of  the  law.  Hibler  v.  McCartney, 
31  Ala.  501 ;  HiU  v.  Portland,  etc.,  Railroad  Co.,  92  Am. 
Dec  ,601 ;  16  Am.  &  Eng.  Ency.  Law,  462,  and  authorities 
there  cited. 

11.  There  was  evidence  from  which  the  jury  might  have  in- 
ferred that  the  dangerous  proximity  of  the  stationary  car  to 
the  adjacent  track  at  the  time  of  the  casualty  was 

due  to  the  negligence  of  the  yard-master,  either  in  "^'"J]^*' 
directing  it  to  be  placed  there,  or  in  failing  to  have  '  ■  '■ 
it  seaaonably  removed  ;  he  having,  it  appears,  general  control 
of  the  tracks  in  the  yard,  and  the  placing  of  cars  thereon,  and 
being  under  a  duty  to  keep  the  tracks,  along  w<hich  trains, 
ea^es,  or  cars,  were  to  be  moved,  reasonably  free  from  ob- 
structions; and  hence  certain  requests  of  defendant  for  in- 
Btruotions  to  the  effect  that  there  was  no  evidence  of  negligence 
on  tlie  part  of  the  yard-master  were  well  refused, 

12.  The  master  is  liable,  under  section  2590  of  the  Code, 
for  iiijuries  to  a  servant  which  result  from  the  neg- 
ligence of  another  servant  who  has  superintend-  ^^""'  " 
6nce  intrusted  to  him,  or  who  is  in  the  charge  or  ■«■■■■  bb«r. 
control  of  signal-points,  cars,  etc.,  although  such 

Srson,  when  negligent,  is  voluutary  assisting  in  manual  labor, 
borne  V.  Jackson,  11  Q.  B.  Div.  619.     Hence  charges  19 
and  5i,  asked  by  defendant,  were  properly  refused. 

13.  The  remaining  questions  on  the  court's  rulings  as  to 
chaises  given  and  refused  have  reference  to  the  defence  of 
coutributory  negligence — an  issue  which  was  not 
presented  by  a  special  plea ;  but  we  shall  review  ^fi'iJ^'^^r 
the  action  of  the  court  in  -respect  tliereto  as  if  a  mtiaur. 
fonual  plea  had  been  filed,  and  issue  regularly 

joined  thereon.  The  record  before  us  brings  this  case  clearly 
witbin  that  of  Railroad  Co.  v.  Farmer,  12  South.  Rep.  86 
(qaite  recently  decided),  where  it  is  said  :  "  Where  it  is  mani- 
fegt  from   the  record  that  both  parties,  without  objection, 
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liave  tried  a  case  for  personal  injuries  to  its  conclusion  as  if 
upon  issue  joined  upon  the  plea  of  contributoiy  negligence, 
uUbongb  the  record  shovs  no  other  plea  than  the  general 
issue,  this  court  has  often  reviewed  the  rulings  of  the  trial 
court  OS  if  such  issne  had  been  specially  pleaded.  Pryor  v. 
Railroad  Co.,  90  Ala.  32;  Railroad  Co.  v.  Rlack  (Ala.).  45 
Am.  &  Eng.  B.  Caa.  38 ;  McCauIej  v.  Railroad  Co.,  93  Ala, 
^57,  47  Am.  &  En^.  B.  Cas.  580  ;  and  many  others  might  be 
cited.  Thia  principle  is  fully  recognized  in  the  case  of  Rail- 
road Co.  V.  Crocker  (Ala.),  11  South.  Rep.  262."  Audit  being 
.appareat,  from  the  evidence  introduced  without  objection  in 
the  Farmer  case,  supra,  from  portions  of  the  charge  given 
^x  mero  motu  by  the  court,  to  which  there  was  no  exception, 
and  from  the  charges  given  at  the  request  of  both  the  plaintiff 
and  defendant,  that  the  question  of  contributory  negligence 
was  an  issue  in  the  case,  and  tried  under  the  general  issue  of 
"  not  guilty,"  the  rulings  of  the  trial  court  with  reference  to 
that  question  were  reviewed  here  as  if  the  special  plea  had 
been  regnlarly  filed,  and  issue  taken  thereon.  In  the  case  at 
bar,  that  issue  was  first  gone  into  by  the  plaintiff  himself,  by 
the  introduction  of  evidence  tending  to  show  due  care  and 
-diligence  on  his  part,  and  evidence  to  the  contrary  offered  by 
the  defendant  was  admitted  without  objection  ;  and  charges 
were  given  at  the  request  of  both  the  plaintiff  and  defeodfuit, 
and  doubtless  also  by  the  court  of  its  own  motion,  declaratory 
of  the  law  applicable  to  that  defence.  And  while  adhering  to 
the  conclusions  reached  in  the  case  of  Railroad  Co.  v.  Crocker 
^Ala.),  11  South,  Rep.  262,  we  will  try  this  appeal  on  the  is- 
sues upon  which,  by  common  consent,  the  case  was  tried  be- 
low, and  review  the  rulings  there  had  relative  to  the  defence 
of  contributory  negligence. 

'  14  Several  charges  were  given  for  the  plaintiff  on  this  mat- 
ter, several  also  for  the  defendant,  and  very  many  were  re- 
fused to  the  latter.  We  shall  not  undertake  a  detailed  dis- 
cussion of  these  instructions,  but  shall  lay  down  what  we  con- 
<;eive  to  be  the  law  of  the  case  in  that  connection,  and  winnow 
the  charges  by  the  standard  thus  established.  The  catastro- 
phe happened  in  the  car-yards  of  the  defendant,  as  has  been 
stated,  and  at  a  point  therein  near  where  a  spur-track  joined 
another,  known  as  the  "  lead-track,"  by  means  of  a  switch. 
In  the  forenoon  of  the  day   in  the  afternoon  of  which  the 

Elaiutiff  was  injured.  Freeman,  the  yard-foreman,  was  directed 
y  the  yard-master  to  place  a  certun  car  on  this  spur-track, 
known  as  the  "  cold-storage  track."  Freeman  accomplished 
this  by  means  of  a  switch  engine  and  crew,  one  of  which  was 
plaintiff.  The  car  was  pushed  in  on  the  cold-storage  track, 
and  stopped  and  left  soon  after  it  had  cleared  the  switch,  Mid 
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ia  sacli  position  as  to  leave  a  space  of  from  9  to  12  inches  be- 
tween it  and  cars  of  ordinary  width  opposite  it  on  the  lead- 
track.  This  was  not  safficient  to  admit  of  the  safe  passage 
of  persons  on  the  sides  of  Buch  cars  raoning  on  that'  tracK. 
Some  hoars  afterward  the  plaintiff  was  passing  the  point  on 
a  train,  where  hia  duty  required  him  to  be,  with  his  person 
protmdiug  or  extending  beyond  the  outer  surface  of  the  car 
on  which  he  was  at  the  time,  his  back  or  side  being  turned  in 
the  direction  he  was  going,  and  was  struck  by  or  came  against 
the  stationary  car,  and  was  knocked  off  and  injured.  This 
q^uestion  of  contributory  negligence,  which  we  are  now  to  con- 
sider, presents  itself  in  two  aspects-^that  is  to  eay,  with  and 
without  reference  to  plaintiff's  knowledge  of  the  dangerous 
proximity  of  the  stationary  car  to  the  lead-track,  and  to  the 
car  on  which  plaintiff  was  passing  that  place.  Assuming, 
first,  that  the  plaintiff  was  without  such  knowledge,  and, 
farther,  that  he  was  not  negligent  in  placing  the  car  mere,  as 
a  part  of  the  crew  of  the  switching-engine,  negligence  is 
sought  to  be  imputed  to  him,  in  the  first  place,  because  he 
might  have  informed  himself  of  the  position  of  the  car,  and 
failed  to  do  so.  This  position,  in  our  opinion,  cannot  be  sus- 
tained. Plaintiff's  duties  as  a  switchman  involved,  in  the  ab- 
stract, only  the  performance  of  manual  labor  in  moving  and 
placmg  cars  on  the  yard-tracks  of  the  defendant  It  was  not 
nis  business  to  determine  their  location,  whence  they  should 
be  moved,  or  where  left  at  rest,  nor  his  duty  to  see  that  the 
tracks  were  clear  of  obstructions.  These  matters  being  in- 
trusted to  his  superiors,  whose  order,  when  not  involving  ob- 
nous  peril,  he  was  bound  to  obey,  and  over  whose  conduct 
lie  had  no  control,  he  hfid  a  right  to  assume  that  the  defend- 
ant's duty  to  ufford  him  a  reasonably  safe  place  to  work  was 
being  properly  discharged,  and  that  as  a  consequence  the 
tracks  along  which  his  employment  required  him  to  go  on 
moving  trains  were  sufficiently  free  from  obstructions  to  ad- 
mit of  the  safe  performance  of  his  labor,  with  due  care  on  his 
part,  in  the  usual  way.  If,  therefore,  he  was  in  the  exercise 
of  the  care  and  diligence  characteristic  of  a  iban  of  ordinary 
prudence  and  caution  under  the  same  circumstances,  and  was 
without  actual  knowledge  of  the  perilous  proximity  of  the 
<Ar,  or  reason  to  believe  it  was  dangerously  near  the  lead- 
track,  and  that  proximity  was  not  due  to  previous  negligence 
on  his  part,  a  recovery  cannot  be  defeated  upon  any  idea  that 
lie  was  remiss  in  not  informing  himself  of  the  situation.  14 
Am.  &  Eng.  Ency.  Law,  pp.  843,  844 

16.  But  it  is  insisted  that,  leaving  other  considerations  out  of 
view,  he  was  not  exercising  the  care  required  of  him,  in  that 
big  person  was  unnecessarily  beyond  the  outer  surface  of  the 
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oar  at  the  moment  of  the  oolliaiou,  but  for  which  fact,  con~ 
feasedlj,  the  collision  would  not  have  occurred,  and  he  wonld 
not  have  been  injared.  This  doctrine  is  well  eBtablished  in 
respect  of  passengers,  bat  is  based  in  great  measare  on  the 
considerations  that  there  is  no  necessity  for  passengers  to  so 
protrude  their  persons,  and  that  passengers  of  ordinary  care 
and  prudence  do  not  so  protmoe  and  expose  themselves — 
considerations  which  do  not  apply  at  all  to  brakeman,  switch- 
men, and  the  like,  in  the  running  and  handling  of  freight 
trains  and  cars.  It  is  common  knowledge  that  cars  of  this 
€la»s  are  supplied  with  .-appliances  to  enable  employes  to 
ascend  and  descend  over  their  sides;  that  it  is  proper  and 
necessary  for  employes  to  use  them;  and  that  the  moat  pro- 
dent  men,  so  employed,  must  and  constantly  do  use  them; 
and  this  while  the  cars  to  which  they  are  attached  are  in 
motion.  It  is,  moreover,  common  knowledge  that  on  freight 
trains,  there  being  frequent  occasions  for  the  communication 
of  signals  from  different  parts  of  the  train  to  the  engine,  and 
no  other  practicable  means  to  this  end,  it  is  often  necessary 
for  employes  to  extend  their  persons  beyond  the  surface  of 
th«  cara  to  give  such  signals.  In  view  of  all  this, — the  assor- 
auce  of  safety  in  being  on  the  sides,  or  beyond  the  surface  of 
such  cars,  which  is  imparted  thereby,  and  the  consequent  idea 
of  tiie  absence  of  danger  from  such  positions,  which  must 
naturally  be  engendered  among  employ^, — we  cannot  say 
that  an  employe  is  negligent  in  extending  his  person  beyond 
the  car,  even  when,  under  the  immediate  circumstances,  it  is 
not  necessary  for  him  to  do  so,  in  the  discharge  of  his  duties, 
unless  he  knows  of  obstructions,  or  has  reason  to  believe  that 
there  are  obstructions,  which  inject  an  element  of  danger  be- 
yond the  ordinary  into  the  situation.  This  doctrine  is  directly 
supported  by  the  case  of  Wilson  v.  Kailroad  Co.,  85  Ala.  269, 
where  the  act  of  a  brakeman  in  descending  over  the  side  of  a 
car,  for  a  private  purpose  of  bis  own,  and  not  at  all  in  the  line 
of  his  duty,  was  held  negligent  because,  and  only  because,  he 
knew  of  an  obstruction  at  that  point. 

16.  Of  course,  in  such  case,  opportunity  on  the  part  of  an 
employ^  to  inform  himself  of  a  dangerous  obstruction  is  a 
matter  proper  for  the  jury  to  consider  in  determining  whether 
he  had  knowledge  of  i^  and  the  evidence  may  show  such 
opportunity  to  know  th^  fact  as  that  the  conclusion  that  he 
did  know  it  would  be  justified ;  but  in  this  or  some  other 
mode  knowledge  must  be  brought  home  to  the  employ^.  It 
is  not  to  be  presumed  from  the  mere  existence  of  the  obstruc- 
tion, and  certainly  not  to  be  presumed  from  the  existence  for 
several  hours  oiuj  of  such  temporary  obstmctioa  as  is  shown 
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liere.    Smith  v.  Oai  Woiks,  60  Uioh.  501 ;  Colbert  v.  Bankiu, 
72  Cal.  197. 

17.  The  evidence  is  free  from  cooflict  that  plaintijEf  assisted 
ID  putting  the  car  od  the  cold-storage  track,  and  got  upon  it 
after  it  had  stopped,  and  pat  on  the  brake,'  so  as  to  keep  it  in 
position.  If  he  knew  at  this  time  that  one  end  of  the  car  was 
too  near  to  the  lead-track,  he  had  such  knowledge  of  the  dan- 
ger he  afterward  encouutered  as,  taken  in  connection  with 
uie  nudispnted  fact  that  he  was  stricken  in  consequence  of  his 
person  heing  outside  of  the  line  of  the  car  on  which  he  was 
riding  as  it  passed  this  stationary  car,  as  wonld  defeat  a  re- 
covery, because  of  his  contributory  negligence.  Wilson  v. 
Bailroad  Co.,  supra.  On  this  point,  however,  the  evidence 
was  conflicting.  His  version  is  that  the  car  was  pushed  in  on 
the  spar-track,  and  stopped  with  its  farther  end  from  the 
switch  near  to  where  he  liad  gone  and  was  standing,  and  that 
after  getting  on  the  car  at  that  end,  and  setting  a  brake  which 
was  at  that  end,  he  walked,  at  right  angles  with  the  oar, 
over  to  the  lead -track,  and  there  boarded  the  engine 
as  it  came  by,  and  that  he  did  not  see  how  close  to  the 
lead-track  the  other  and  nearest  end  of  the  car  was.  He  also 
says  he  did  not  notice  this  proximity  as  he  passed  the  point 
on  the  engine  later  in  the  day.  On  this  phase  of  the  evi- 
dence, it  may  be  said  that  he  knew  the  general  position  of  the 
car  on  the  cold-Btorage-track,  but  not  ita  particular  position 
thereon  with  reference  to  the  lead-track.  He  knew  it  was  on 
that  track,  not  far  from  the  switch,  bat  he  did  not  know  it  was 
stopped  so  soon  after  passing  the  switch  as  to  stand  danger- 
ously near  to  the  other  track.  This  is  an  important  distinc- 
tion to  be  observed  in  speaking  of  plaintiff's  knowledge  of  the 
position  of  the  car,  and  one  which  is  not  observed  in  some  of 
defendant's  requests  for  instructions.  Knowing  only  the  gen- 
eral position  of  the  car,  and  not,  on  this  aspect  of  the  evidence, 
havbg  had  anything  to  do  with  stopping  it  there,  he  cannot 
be  said  to  have  known  of  its  proximity  at  one  end  to  the  lead 
track ;  and  hence,  negligence  in  allowing  his  body  to  extend 
beyond  the  surface  of  the  car  on  which  he  was  riding  as  it 
passed  that  point  cannot  be  asciibed  to  him. 

18.  On  the  other  hand,  there  is  evidence  which  goes  to 
show  that  his  attention  was  called  to  the  fact  that  the  car  was 
dangerously  close  to  passing  cars  on  the  lead-track  a  few 
moments  before  he  collided  with  it,  and  also  that  he  not  only 
knew  of  the  fact  of  proximity,  but  that  he  himself  gave  the 
signal  for  stopping  the  car  at  that  particular  spot,  with  refer- 
ence to  the  lead-track,  and  personally  cut  the  car  loose  from 
the  engine  at  the  end  nearest  to  the  other  track.  If  thia 
evidence  be  true,  he  was  not  only  guilty  of  negligence  which 
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woald  defeat  a  reoovery,  in  snbseqaentlj  exposing  hia  peraon 
beyond  the  line  of  tne  car  on  whicli  he  was  at  the  time  of 
passing  tliis  pcunt,  but  also,  if  in  fact  it  were  left  to  Lim  to 
determine,  and  he  assumed  to  and  did  determine,  where  the 
uar  should  be  Btopt)ed,  he  was  guilty  of  negligence  in  mis- 
placing the  car,  wuich  woald  be  a  defence  to  this  action, 
legardless  of  the  character  of  his  conduct  in  respect  of  care 
aiid  diligence  at  the  tim«  of  receiving  the  injnry.  But  this 
would  not  follow  from  the  mere  fact  that  be  gave  the  engineer. 
Ik  signal  to  stop  the  car  at  the  place ;  for  non  cotwtat,  bat 
that  this  was  done  in  compliance  with  specific  direc- 
tions in  that  regard,  as  it  was  open  to  the  jury  to  infer 
from  the  evidence,  without  his  in  fact  having  anytiiing  to  do 
with  determining  where  the  car  should  be  plaGed,  and  with* 
oat  knowledge  on  his  part  of  the  position  of  the  far  end  of  the 
car  with  reference  to  tne  lead-track.  In  such  case  he  would 
have  the  right  to  assume  that  the  car  was  safely  placed,  and 
to  act  ou  that  assumptioD  until  he  knew  or  had  reason  to 
believe  to  the  contrary.  The  foregoing  considerations  dispose 
of  many  of  the  exceptions  reserved  to  the  refusal  of  the  lower 
court  to  give  instructions  requested  by  the  defendant  adversely 
to  the  appellant.  Many  of  the  charges  so  asked  were  either 
directly  opposed  to  the  views  we  have  stated,  or  were  mia- 
leading  or  abstract,  when  measured  by  the  law,  as  we  under- 
stand it  to  be,  as  applied  to  the  evidence  in  the  case. 

19.  The  sixth  charge  given  at  the  instance  of  the  plaintiff  is 
also  condemned  by  these  principles.  It  is  this :  "The  court 
charges  you  that,  even  if  Burton  [the  plaintifiT]  knew  of  the 
dangerous  proximity  of  the  stationary  car  to  a  passing  train, 
yet  the  mere  kiiowledge  by  him  of  the  danger  is  not  of  itself 
a  defence,  but  is  only  a  circumstance  to  be  considered  ^  the 
question  of  contributory  negligence."  As  we  have  seen,  the 
evidence  is  free  from  couflict  that  Burton  was  struck  while  bis 
body  was  exposed  beyond  the  line  of  the  car  on  which  he  was 
riding,  and  that  but  for  such  exposure  he  would  not  have  been 
injured  at  all.  This  is  incontrovertibly  and  confessedly  true, 
beyond  even  variant  iuference.  The  charge  must  be  referred 
to  this  proof ;  and,  when  so  referred,  its  clear  proposition  is 
this :  that  the  exposure  of  his  person  beyond  the  surface  of 
the  car,  as  it  was  approaching  and  about  to  pass  the  stationary 
car,  but  for  which  exposure  he  would  not  uave  been  injured, 
with  knowledge  of  the  proximity  of  the  stationary  car,  and  of 
the  danger  incident  to  that  proximity,  did  not  constitute  con- 
tributory negligence  on  the  part  of  Burton.  This  is  what  the 
charge  means,  and  what  it  must  have  meant  to  the  jury ;  and, 
meaning  this,  it  is  directly  opposed  to  the  law,  aa  we  find  and 
bave  stated  it  to  be.    In  support  of  this  chaise,  it  is  said  to 
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b»  in  the  Isngaage  of  the  opinion  of  this  coart  in  tlie  case  of 
Wilson  V.  Railroad  Co.,  supra.  And  so  it  is.  But  the  lao- 
gaage  is  there  employed  onlj  as  a  predicate  for  the  further 
couclasion  that  knowledge,  with  conduct  which  is  lacking;  in 
care  only  in  view  and  by  reason  of  sach  knowledge,  does  con- 
stitute contributory  negligence  which  will  defeat  the  action ; 
and  this  conduct  is  shown  in  the  present  case  by  uncontro- 
verted  evidence.  It  is  further  said,  immediately  in  this 
connection,  in  the  Wilson  Case,  that  whether  or  not  plaintiff 
was  guilty  of  contributory  negligence  depended  upon  the  use 
he  made  of  the  knowledge.  That  was  not  a  practical  qnestion 
on  the  trial  of  this  case.  Indeed,  it  was  not  a  question  really 
before  the  jury  at  all.  It  was,  for  all  practical  purposes,  con- 
fessed that  Barton  made  uo  use  of  the  knowledge,  if  any  he 
had ;  and  the  sole  issue  of  fact  before  the  jury,  in  this  oonneo- 
tion,  was  whether  he  had  knowledge  of  the  danger,  it  being  in 
effect  admitted  that  if  he  had  such  knowledge  he  was  guilty 
of  contributory  negligence.  It  may  have  been  proper  for  the 
oourt  HI  Wilson's  Case,  when  itself  passing  on  a  question  of 
fact,  to  have  employed  this  language ;  bntit  was  not  nsed 
with  reference  to  instmctious  to  the  jury,  and  not  intended 
AS  a  rule  for  the  guidance  of  jaries  in  cases  like  this  and 
that.     The  charge  should  not  have  been  given. 

20.  As  we  have  seen,  the  seventh  and  eighth  counts  of  tiie 
complaint  ascribe  plaintiff's  injury  to  the  negligence  of  the 
yard-master  or  foreman  in  placing  and  allowing  a  car  to  re- 
main dangerously  near  to  the  lead-track,  and  the  negligence 
of  the  engineer  in  the  manner  of  running  the  train  by  that 
point.  The'  evidence  fails  to  show  any  negligence  as  to  the 
.  rnnntng  of  the  train,  and  the  jury  were  in  effect  so  instructed. 
The  general  affirmative  charge  was  requested  by  defendant 
on  each  of  these  counts,  and  refused.  The  assignments  of 
error  directed  against  these  rulings  of  the  court  present  this 
question:  Where  the  injury  is  laid  to  the  concurring  negli- 
gence of  two  persons  in  respect  of  different  acts  or  omissions, 
can  there  be  any  recovery  without  proof  of  both  such  acts  or 
omissioDS?  The  theory  of  each  o!  these  counts  is  that  the 
negligence  of  the  yard-master  or  foreman  would  have  been 
inuocuouB  of  itnelf,  and  so  with  the  negligence  of  those 
operating  the  train ;  or,  in  other  words,  that,  notwithstanding 
the  daugerons  proximity  of  the  stationary  car,  plaintiff's  per- 
son would  not  have  collided  with  it  but  for  the  negligent 
manner  in  which  the  train  was  run  past  it,  and  that,  notwith- 
standing the  negligence  of  the  engineer  or  others  controlling 
the  train,  plaintiff  would  not  have  been  injured,  had  the  car 
been  at  a  safe  distance  from  the  lead-track. 
The  case  of  Bailway  Co.  v.  Davis,  92  Ala.  300,  313,  is  relied 
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on  to  support  the  refusal  of  the  trial  court  to  give  the  affirm- 
ative  charge  od  these  coaots.  We  do  not  think  that  case  is- 
an  authority  in  point.  The  differences  between  the  two  are 
material  and  manifest  iu  this  connection.  There  the  negli- 
gence charged  against  the  conductor  was  wholly  dependent 
upon  the  existence  of  the  obstmction,  which  was  alleged  to 
be  due  to  the  negligence  of  the  company.  If  no  obstruction 
existed,  the  conductor  could  not  hare  been  negligent  at  alt. 
Here  there  is  no  such  dependence,  but  the  negligence  charged 
on  either  hand  had  no  reference  to  that  chained  on  the  other ; 
and  either  the  yard-master  or  the  engineer,  as  the  case  might 
be,  would  have  been  equally  negligent  had  the  other  been  in 
the  highest  degree  careful  and  djiigent.  In  that  case  there 
was  no  need  for  the  coalescence  of  the  negligence  of  the  com- 
pany and  that  of  the  conductor,  since  that  of  the  latter  result- 
ed solely  from  the  former's  want  of  care,  and  his  knowledge 
of  it,  and  the  negligence  of  the  former  would  have  produced 
the  injury  as  well  without  as  with  that  of  the  latter.  Here, 
according  to  the  averments  of  these  connta,  each  of  the  classea 
of  employes  against  which  a  want  of  care  is  alleged  was  neg- 
ligent, wholly  regardless  of  the  other,  and  iu  respect  of 
entirly  different  acts  or  omissions ;  and  it  required  a  combi- 
nation of  the  distinct  negligence  of  each  to  produce  the  result 
complained  of.  And  there  being  do  evidence  of  one  of  the 
cofactors  in  this  necessary  combination  of  negligence,  and 
hence,  necessarily,  no  proof  of  the  combination,  which  alone 
is  laid  iu  these  counts  as  the  efficient  cause  of  the  casualty,  the 
case  presented  by  them  is  not  made  out ;  and  charges  43  and 
44,  which  directed  the  jury  to  find  for  defendant  under  counts 
7  and  8,  if  they  believed  the  evidence,  should  have  been  given. 
Bailroad  Co.  v.  Daris.  91  Ala.  487,  494.  The  requests  for 
afSrmative  charges  on  the  other  counts  of  the  complaint  wets 
properly  refused,  on  the  principles  stated  in  passing  on  the 
demurrers, 

21.  It  may  have  been  negligence  on  the  part  of  plaintiff  to^ 
attempt  to  get  off  a  train  moving  at  the  speed  of  from  8  to  15 
miles  an  hour;  and  if  he  had  been  injured  in  consequence  of 
alighting,  it  may  be  conceded  that  he  could  not  recover.  But 
that  is  not  this  case.  He  did  not  alight,  but  was  knocked  off 
the  car.  His  purpose  and  effort  to  alight,  if  he  made  such 
effort,  were  not  the  proximate  negligent  cause  of  his  injury, 
unless  it  can  be  said  that  the  projection  of  his  body  beyond 
the  surface  of  the  car,  incident  to  the  effort,  bat  for  which  he 
would  not  have  been  hurt,  was  negligence.  Having,  as  we 
have  concluded,  the  right  to  assume  the  safety  of  each  pro- 
jection, in  the  absence  of  knowledge  of,  or  reason  to  ap- 
prehend, the  unusual  danger  injected  into  the  situation  by  the 
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proximitj  of  tbe  BtatioDsry  car,  he  cannot  be  Bald  to  have 
l>eeD  negligent  in  being  in  that  position,  whatever  liis  purpose 
was  iu  the  premises;  and  charges  which  ascribe  negligence 
to  him  for  being  there,  unregardfal  of  the  consideration  of  his 
want  of  knowledge  or  FBasonable  ground  of  apprehension  o£ 
the  danger,  were  properly  refused. 

22.  Many  requests  by  the  defendant  for  instructions  pro- 
ceed on  the  idea  that,  aa  it  was  plaiutifiTs  duty  to  let  off  a 
brake  near  which  he  was  when  stricken,  and'as  the  evidence 
showed  that  he  had  either  jnat  let  off  or  put  on  said  brake, 
but  did  not  tend  to  show  that  he  did  the  one  thing  more  than 
the  other,  it  could  not  be  said  that  he  was  injured  while  in  the 
discharge  of  his  duties,  as  averred  in  the  complaint.  These 
requests  were  properly  denied.  Whatever  it  was  plaintiff  did 
with  reference  to  the  brake,  that  wa»  not  the  cause  of  hia 
injury.  Whatever  it  was,  was  finished,  being  done  before  he 
was  iujured.  The  only  figure  the  brake  cuts  in  the  case  is  by 
way  of  supplying  an  occasion  for  the  plaintiff  to  be  at  that 
psrticalar  place  on  the  train  at  the  time  of  the  collision ;  but 
Jiis  being  there  was  negligence  or  not,  as  he  knew  or  did  not 
know,  or  had  or  had  not  reason  to  apprehend,  the  dangerous 
proximity  of  the  stationary  car,  wholly  irrespective  of  the 
brake,  or  hie  duties  in  regard  thereto. 

23.  Several  of  the  charges  refused  to  defendant  are  in  the 
precise  or  substantially  the  same  language  as  other  requested 
instructions  which  were  given,  and  were  refused,  we  suppose, 
on  this  ground.  Appellant  cau  take  nothing  on  account  of 
these  rulings.     Smith  v.  State,  92  Ala.  30. 

The  foregoing  will  furnish  a  sufficient  guide  for  the  conrt 
on  another  trial,  and  we  will  not  undertake  to  further  partic- 
ularize the  charges  which  should  or  should  not  have  been 
given.  Nor  will  we  extend  this  opinion  by  discussing  the  as- 
signments of  error  which  are  addressed  to  the  trial  court's 
rulings  on  the  admission  of  evidence.  They  were  free  from 
error,  except  in  two  particulars,  viz.:  evidence  of  the  wages 
which  the  witness  Freeman  was  receiving  at  the  time  of  the 
casualty  and  the  trial  was  irrelevant,  and  evidence  of  clear 
posts  in  the  yards  at  points  other  than  the  switch  leading  into 
the  cold-storage  track  should  have  been  excluded. 

Reversed  and  remanded. 

Injuria*  to  Employet  on  Trains  Owing  to  Baing  Struck  by  Eraction*  and 
Obstructions  at  Side  of  Track.— See  noie,  23  Am.  «&  Eng.  It.  Caa.  g07;  nnie, 
32  Am.  &  Eng.  R.  Cm.  Q4o.  See  sIro  McKee  •.  Cliicago,  R.  I.  &  P.  It  Oo. 
(lows),  48  Id.  1G4,  and  Biitlioritiea  cited  in  notea  16B-IT0. 

In  Johnston  e.  OreBOQ  8.  L.  &  U.  N.  B.  Co..  (Ore.  Oct.  23,  1892.)  81  Pad. 
Rep.  S88,  it  was  bela  to  be  error  to  grant  a  nonsuit  in  an  action  by  a 
■witcbman  to  recover  for  injaries  owing  to  bis  being  struck  by  a  switch- 
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target  wbUe  he  waa  on  tbe  Intlder  of  •  mOTing  freight  oar,  such  Bwitch- 
Urget  beiag  oalj  tweotj  inches  from  the  Bide  of  tbe  car,  and  the  Bwltcb- 
iqaD  not  having  been  warned  of  the  danger. 

in  an  action  bj  H.,  a.  head-brakeman,  against  a  railway  company  for  in- 
juriei  alleged  to  have  been  atutained  on  account  of  a  awiich-Btand,  and  the 
target  thereof  being  too  close  to  the  railroad  track,  the  plaintiff  teatifled 
that  be  had  no  actual  knowledge  how  clo«e  the  switch-target  waa  to  the 
track  prior  to  his  injuries.  Upon  croes-e lamination  be  was  asked  : 
"  After  jou  were  injured,  didn't  jou  saj  to  penons  that  jou  had  repeatedly 
called  the  attention  of  parties  to  that  target  t  "  This  question  was  ob- 
jected to  bj  his  counsel,  and  tbe  court  sustained  the  objection.  Held 
error.  Boutheru  Kan.  R.  Co.  e.  Michaels,  (Kan.,  July  8,  1892,)  80  Pac. 
Rep.  40a 

Id  East  TeoD.,  Ta.  &  Ga.  R.  Co.  «.  Thompson,  (Ala.,  No7. 26, 1891,)  10  So. 
Rep.  260,  it  was  held  that  a  pipe  projecting  from  a  water-tank,  whereby  a 
brakeman  is  knocked  off  a  railroad  train  and  killed,  is  a  part  of  the  "  ways, 
works,  machinery,  or  plant  "  of  a  railrosd  company,  within  the  mcaning- 
of  Ala.  Code,  ^  2590,  which  renders  a  master  liable  to  a  servant  for  injuries 
caused  by  any  defect  of  the  "  ways,  works,  machinery,  or  plant  connect^ 
with  or  used  in  the  buainesB  of  the  master," 

In  Flanders  o.  Chicago.  8t.  P.,M.&  O.  R.  Co.,  (Minn.,  Oct.  29,  1892,)  6a 
N.  W.  Rep.  644,  the  negligence  charged  against  the  defendant  was  build- 
ing a  section-bouse  in  such  dangerous  proximity  to  a  side-track  that  the 
eaves  struck  the  plaintiff  (a  brakeman)  while  descending  the  ladder  on  the 
side  of  a  moving  freight  car.  The  contributory  negligence  charged  against 
the  plaintiff  was  attempting  to  descend  the  ladder  at  an  improper  place. 
It  was  held  that  on  both  questions  tbe  evidence  presented  a  case  for  th* 
jury. 

In  Eellehere.  Milwaukee  &N.R.  Co.,  80  Wis.  S84,  the  death  of  plaiatifTft 
intestate,  a  switchman  in  the  employ  of  defendant,  resulted  from  the 
proximity  of  a  coal-shed  to  the  track.  The  jury  found  that  "  the  shed 
was  so  close  to  the  track  as  to  render  the  place  unnecessarily  dangerous  to 
employ^  in  performing  their  duties  at  that  place."  It  was  held  that  this 
was  R  sufficient  finding  of  the  defendant's  negligence. 

Injury  to  Brakeman  Caused  by  Snow-bank  at  Side  of  Track, — In  Gregg- 
V.  Chicago  &  W.  M.  R.  Co.,  91  Hieh.  624,  a  brakeman,  in  stepping  from 
between  two  cars  after  coupling  them,  slipped  upon  a  bank  of  snow,  which 
had  been  shovelled  from  the  track,  and  was  very  near  to  it,  and  received 
the  injury  complained  of.  The  oth^r  side  of  the  track  was  obstructed  1^ 
coal-docks.  The  plaintiff  waa  allowed  to  recover.  The  court  said  :  "It 
was  not  an  ordinary  defect,  nor  one  incident  to  construction,  Tbe  irregu- 
larity in  the  surface  was  one  arising  from  negligent  operation.  It  was  a 
condition  brought  about  by  the  practice  in  cleaning  snow  from  the  tracks. 
The  ridge  had  been  made  by  the  defendant  itself,  without  reference  to  the 
fact  that  brakemen  were  necessarily  upon  the  tracks  between  moving  cars, 
and  could  only  ^t  from  that  position  by  stepping  out  into  this  space.  In 
the  use  of  this  side-track,  which  was  frequent,  it  was  the  duty  of  brakemen 
to  go  upon  it  for  this  very  purpose.  On  the  east  there  was  no  opportunity 
for  escape,  and  by  the  act  of  defendant,  escape  on  the  west  waa  made 
eztTemely  haEardous.  A  risk  made  hazardous  by  the  act  of  the  company 
itself  cannot  be  said  to  be  one  which  the  employer,  by  the  exercise  of 
reasonable  care  and  diligence,  could  not,  reasonably  have  become  aware  of 
and  provided  against;  nor  is  it  one  which  the  employ^  assumed  when  he- 
embarked  in  the  service  -as  incident  thereto,  nor  can  it  be  said  to  be  one 
equally  apparent  to  the  observation  of  both  employer  and  employ^  nor  is. 
it  one  tbe  mere  failure  to  obswre  which  is  chargeable  aa  coi^butcoT 
negUgeDce." 
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"  Tall-talai "  ov«r  Tra«k— Can  of  Unusual  Hafght.— In  Dkrling  «.  Ne«- 
Tork,  P.  &B.K  Co.,  (R  I.,  Ha;  21,  I8B2,)  U  Atl.  Rep.  409,  it  wu  held 
that  •  ntilroad  com}Mii7  is  liable  to  a  brakemsn  thrown  from  a  tmiu  b; 
earning  ta  contact  with  the  bar  of  a  "  tell-tale  "  over  the  track,  but  placed 
too  low  to  be  eacaped  bj  employ^  on  cars  of  unusual  height. 

Cart  Jumping  from  Side-track  and  Striking  Employe  Returning  from 
Wort.-In  O'Donnell  v.  Duiulli  8.  S.  &  A.  R.  U.i.,  88  Midi.  174,  it  was 
held  that  the  defendant  company  was  not  liable  for  the  dealh  of  an 
employ^,  who,  while  retuniing  from  work  through  defendant'e  yard,  at  a 
point  oppoaite  a  coal-treatle,  was  struck  by  a  car  which  jumped  the 
track  while  paaaing  orer  a  switch  as  it  waa,  with  other  cars,  being  drawn 
into  the  trestle  in  the  uEual  way  and  at  (he  usual  spepd. 

Injury  to  Employe— " Defect  In  Condition  of  Ways" — Pleading. — la 
Kansas  Cily,  M.  &  B.  R.  Co.  o.  Webb,  (Ala.,  Nov.  25,  1892.)  11  So.  llep. 
888,  it  was  held  that  aTermenta  that  an  injury  to  an  emplcij6  of  a  railroad 
cotnpaoy  was  caused  by  the  unsafe  condition  and  want  of  repair  of  the 
track,  stated  a  "  defect  In  the  condition  of  the  ways,"  within  Code  $  aSSO 
(Employers'  Liability  Act),  providing  that  the  employer  abail  be  liable  for 
lajuries  to  an  employ^  caused  by  (uch  defect. 


OBBQOH  SaOBT-LDIB  &   UTAH   NOBTHBKN  B.   Oo. 
(21  Oregon.  450.) 

Injury  to  Employe — Defective  Track — Aaaumption  of  RIak. — Ad  employ^ 
«f  a  railroad  company  assistiug  in  putting  a  dilapidated  section  of  rail- 
road, on  which  traffic  had  been  suspended,  in  repair,  knowing  the  condition 
of  the  road  on  which  he  was  working,  assumes  the  risk  incident  to  the  de- 
lectire  condition  of  the  track,  bridges,  etc. ;  and  there  can  bo  no  recovery 
for  his  death,  unless  the  dangers  which  lie  knowingly  encountered  were 
enhanced  by  some  negligence  of  the  railroad  company.  The  fact  that  the 
part  of  the  bridge  at  which  the  accident  occurred  was  not  known  to  be  out 
of  repair,  and  that  the  deceased  was  not  employed  to  assist  in  repairing 
that  bridge,  cannot  change  the  rule. 

Defective  Bridge — Evidence  as  to  Proper  Constnictlon^lnstruotlons. — 
In  such  case  evidence  as  to  ihu  mode  of  coustruction  of  the  bridge,  ihe  fall 
of  which  caused  the  accident,  and  evidence  as  to  how  such  bridge  ought  to 
hsTe  been  constructed,  was  calculated  to  mislead  the  jury,  and  cause  ihem 
to  infer  that  the  defendant  would  be  liable  if  the  bridge  was  not  jiniprrly 
constructed,  especially  io  the  absence  of  instructions  confining  their  ux~ 
aminarinn  to  the  isi^ues  made  by  the  pleadings. 

Negligence  of  Servants  Employed  to  Watch  over  the  Track—In ttruo* 
tlons  — The  court  properly  lefused  to  charge  that  the  rnilniHd  company 
would  not  be  liable  for  the  negligence  of  its  employ£<i,  employed  at  the 
tine  of  accident  lo  watch  over  aod  ascertain  the  cuadilion  of  the  track 
and  bridges. 

Nagligenoe  of  Master  Combined,  with  Negligence  of  Fellow-servant- -If 
the  negligence  of  a  railroad  company  in  Hll'iwing  a  bridge  to  become  out  of 
npiii  contributes  to  or  causes  an  injury  In  oni:  of  its  cinplny^,  it  cannot 
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ucape  liabilitj  by  Hhoving  that  Mme  of  iu  aetraiita  in  charge  ot  the  tntln 
upon  whicli  uid  emplnj^  was  riding  were  also  negllgeat. 

Daath— Msaiur*  of  Damagei. — In  Oregon  d^mageB  for  the  wroDgfnl 
deuili  of  auutlier  CHunut  exceed  $0000,  and  are  meabured  bj  tlie  pecuninrj 
loss  suficred  bj  tile  eslau  of  the  Jcceiised,  taking  into  considerauun  what 
the  deceased  could  bare  earned,  his  business  Hl>ilit]r,  age,  etc.  Nothing 
can  be  allowed  bh  »^tium  tot  anguish  of  lurriring  relatives,  or  for  the 
suffuringB  of  the  deceased. 

Appeal  from  W&sco  circuit  court. 

Action  to  recover  damagea  for  Qia  death  of  plainiifi's  in- 
testate. 
Zera  Snow,  for  appellant. 
A.  S.  Sennett,  for  respoudent. 

Bean,  J. — This  is  an  action  to  reoover  dam^es  for  tbe  death 
of  plaiutifTs  intestate,  caused  by  a  wreck  on  defeudant's  road, 

from  the  giving  waj  of  a  bridge  and  tlie  falling 

throu<rli  of  a  work-train  on  whicli  tbe  deceased  waa 
being  carried.  At  the  time  of  the  accident  the  road  of  de- 
fendant was  obstructed  bj  slides  and  washouts,  caused  bj  un- 
usual storms,  and  the  deceased  was  engaged,  with  other  em- 
ployes of  defendant,  in  removing  the  obstructions  and  re- 
pairing the  road,  and  placing  it  in  a  condition  for  use.  The 
accident  occurred  at  tbe  time  and  pl&ce  and  under  the  circum- 
stances as  detailed  in  Kuahtla  v.  This  Defendant,  reported  in 
21  Oreg.  136,  48  Am.  &  Eng.  R  Cas.  116,  and  any  further 
statement  of  the  facts  is  unnecessary  here. 

The  court  instructed  the  jnry  that  it  is  a  personal  duty  the 
master  owes  tbe  servant  to  provide  a  reasonably  safe  place  for 
him  to  work,  and  to  use  due  and  reasonable  diligence  to  make 

and  keep  its  road-bed  and  bridges  safe  for  the 
Dchfttiratruk  g^rriage  of  persons  over  the  same,  and  this  duty 
ki>Mri9T*.      cannot  be  delegated  to  an  employ^  so  as  to  relieve 

it  from  liability  ;  and  if  the  master  undertakes  to 
carry  tbe  servant  over  its  railroad,  from  one  place  to  another, 
for  the  performance  of  the  duties  of  such  servant,  it  is  tbe 
duty  of  tne  master  to  furnish  a  reasonably  safe  road-bed  upon 
which  to  carry  the  servant  to  his  work,  and  for  any  neglect  of 
this  dnty  the  master  is  liable  to  an  injured  servant  As  an 
abstract  proposition  of  law,  this  rule  is  probably  correct,  and 
in  a  proper  case  would  be  unobjectionable  (Anderson  v. 
Bennett,  16  Oreg.  315,  38  Am.  &.  Eng.  R  Cas.  87 ;  Miller  v. 
Southern  Pacific  Co.,  20  Oreg.  285, 48  Am.  &  Eng.  R.  Cas.  294) ; 
but  it  can  have  no  application  to  the  facts  in  this  case.  Here 
the  road  of  defendant  was  known  to  the  deceased  to  be  out  of 
repair,  and  in  a  dilapidated  condition — so  much  that  the  traffio 
thereon  waa  entirely  suspended,  and  the  deceased  was  em- 
ployed to  assist  in  putting  it  in  a  reasonably  safe  condition  for 
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the  passage  of  trains.  In  accepting  ench  employment,  and 
andertaking  to  perform  the  services  required  of  liim,  be  volun- 
tarilj  and  necessarilj  assumed,  as  part  of  hia  contract  of  em- 
ploymeDt,  the  risks  incident  thereto,  among  wliich  was  the 
dilapidated  condition  of  the  track. 

The  rule  that  the  master  ia  bound  to  nse  reasonable  care 
uidskill  to  furnish  his  servants  safe  and  suitable  instruments 
>ad  appliances  to  perform  the  services  in  which  thej  are  en< 
gaged  odIt  applies  when  such  instrumentalities  are  placed  in 
tlieir  lands  for  use.  McKinney,  Pel.  Serv.  §  26 ;  Murphy  v. 
Bailroad  Co.,  88  N.  T.  146,  8  Am.  &  Eug.  R.  Cas.  510.  It  has 
iio  application  to  the  safety  and  condition  of  the  thing  which  tbu 
fierrant  is  employed  to  repair.  Where  a  servant  is  employed 
|o  put  a  thing  in  a  safe  and  suitable  condition  for  use,  it  would 
po  unreasonable  and  inconsistent  to  require  the  master  to  have 
it  in  safe  condition  and  good  repair  for  the  purpose  of  such 
employment.  The  effect  of  such  a  rule  would  be  to  render 
the  master  liable  as  an  insurer  of  the  safety  of  his  servant, 
and  entirely  abrogate  the  well-settled  doctrine  that  the  servant 
aseamea  the  risks  and  perils  incident  to  his  employment 
Where  a  servant  is  employed  to  assist  in  repairing  or  opening 
A  railroad  which  is  in  a  dilapidated  condition  and  out  of  re- 
pair, the  master  does  not  owe  to  bim  the  same  duty  to  furnish 
a  safe  road-bed  as  to  that  portion  of  the  road  out  of  repair 
as  it  does  to  a  servant  engaged  in  the  operation  of  trains  upon 
the  road  in  the  ordinary  course  of  business,  or  in  riding  upon 
the  road  iu  the  course  of  his  employment  In  the  former  case 
the  servant,  in  performing  the  services  in  which  he  is  engaged, 
Qoderstauds  that  he  is  not  working  or  riding  npon  a  road  which 
is  in  good  condition,  bat  upon  one  which  is  out  of  repair,  and 
he  is  therefore  subjected  to  greater  risks  and  ])crils  than  he 
wonld  be  under  ordinary  circumstancea  In  entering  the  ser- 
vice he  assumes  the  hazards  incident  to  the  same,  and  for 
which  he  is  presumed  to  stipulate  in  fixing  his  compensation. 
One  of  these  hazards  is  the  condition  of  th%  road  he  is  engaged 
to  repair,— McKinney  Fel.  Serv.  §  30 ;  Bryant  v.  Railroad  Co., 
66  Iowa,  305,  21  Am.  &  Eng.  E.  Cas.  593 ;  Howland  v.  Rail- 
«-ay  Co.,  54  "Wis.  226,  5  Am.  &  Eng.  R.  Cas.  578 ;  Brick  v.  Rail- 
foad  Co.,  98  N.  Y.  211,  21  Am.  &  Eug.  R.  Cas.  605,~while,  in 
the  case  of  a  servant  or  train-hand  engaged  in  the  operation  of 
we  road  or  riding  on  the  road,  in  the  ordinary  course  of  bnsi- 
ibsh,  it  is  implied,  as  a  part  of  the  contract  of  employment, 
(nat  the  master  shall  observe  all  the  care  which  the  exigencies 
°'.  the  situation  reasonably  require  in  furnishing  and  main- 
»ining  a  track  and  road-bed  adequately  safe  for  use.  By  the 
^strngjJQQ  as  given  in  this  case,  the  jury  was  told  in  effect 
"^^  ^thoagb  the  deceased  knew  that  the  track  of  defendant| 
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obstmicted  by  slides  and  dsmt^d  br  storms,  was  not  in  a  safe 
and  proper  condition  for  iiBe,  and  with  knowledge  of  that 
fact  went  upon  a  train  with  tlie  express  purpose  of  repairing 
anch  damages  aud  removing  the  slides,  or  assisting  others  to 
do  so,  yet,  nevertheless,  the  defendant  was  bound  to  famish 
him  exactly  the  same  reasonably  safe  track  and  roAd-bed 
which  the  law  would  have  required  it  to  famish  had  he  been 
engaged  in  the  operation  of  a  train  thereon  in  the  ordinary 
coarse  of  business,  or  had  he  been  riding  oyer  a  road  presum- 
ably in  good  condition  in  the  course  of  his  work.  This  was 
not  the  correct  measure  of  the  defendant's  duty  toward  the 
deceased  under  the  facts  of  this  case.  "  While  the  rule  is  gen- 
erally applicable,"  says  McKinney,  "  that  when  it  is  the  duty 
of  the  employe  of  a  railroad  corporation,  in  the  course  of  his 
work,  to  nde  over  the  road  of  the  corporation,  it  its  duty  to- 
provide  a  track  suitable  and  safEcient  for  the  purpose,  and  to 
maintain  it  in  good  order,  it  must  be  considered  with  some 
qnalification  when  the  rOad  has  become  dilapidated  and  oni 
of  repair,  and  is  in  the  process  of  reconstruction,  in  which 
work  the  employ^  is  engaged."  McKinney,  Fel.  Serv,  p.  82. 
In  this  case  the  track  of  defendant's  road  was  placed  in  the 
bands  of  deceased,  with  other  employes,  to  be  repaired  and 
put  in  a  condition  so  it  ooald  be  used,  and  not  for  actual  use, 
as  in  Meloy  v.  Bailroad  Co.,  77  Iowa,  7i3,  38  Am.  &  Eng.  R. 
Caa.  130 ;  Bowen  v.  Railroad  Co.,  96  Mo.  268 ;  Rosenbaum  v. 
Bailroad  Co.,  38  Minn.  173,  34  Am.  &.  Eng.  R.  Cas.  274 ;  and 
Madden  v.  RaUroad  Co.,  32  Minn.  303, 18  Am.  &.  Eng.  R.  Cas. 
63  ;  and  this  is  the  distinguishing  feature  between  the  case  at 
bar  and  the  cases  cited.  In  the  case  of  Madden  v.  Bailroad 
Co.,  supra,  it  is  said  that  the  duty  of  the  master  in  respect  t^ 
the  instruments  and  means  furnished  his  servant  to  perform 
his  service  is  the  same,  whatever  the  nature  of  the  service- 
may  be,  whether  it  be  to  repair  or  to  do  any  other  thing ;  ami 
that  there  is  no  difierence  as  to  the  duty  of  the  master  aii<l 
the  assumption  of  risk  by  the  servant  between  an  employmeiii 
to  make  repairs  and  any  other  employment.  As  far  as  wi^ 
have  been  able  to  discover,  there  is  no  other  case  in  the  books 
holding  a  similar  doctrine,  where  the  employe  was  injured 
while  on  a  construction  or  repairing  train,  and  himself  engaged 
in  the  work  of  repair ;  and  the  learned  editor  of  the  American 
and  English  Railroad  Cases,  in  a  note  to  this  case,  in  volame 
18,  p.  67,  of  that  \/ork  expresses  considerable  doubt  as  to  the 
soundness  of  this  decision. 

The  fact  that  the  particular  bridge  at  which  the  accident 
oconrred  was  not  known  to  be  out  of  repair,  or  that  the  de- 
oeaaed  was  not  employed  to  assist  in  repairing  this  bridge, 
oaimot  change  the  rule,  or  take  this  case  out  of  the  exception 
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to  the  rale,  reqairiog  the  master  to  famish  a  reaeonably  safe 
tmck  and  toad-bed  for  its  einplojes.  It  was  known  that  the 
track  of  defendant's  road  from  the  Cascade  Locks  west,  for 
several  miles,  was  obstructed  by  land-slides  and  washouts 
caused  bf  the  uuusual  if  not  extraurdiuary  storms  then  pr&- 
Tuiliog ;  and  deceased  was  employed  to  go  out  u^oii  the  road 
and  assist  in  patting  it  in  condition  for  use,  making  snch  re- 
pairs as  might  be  necessary  and  whererer  needed.  The  par- 
ticular labor  in  which  he  was  engaged  at  the  time  of  the 
casualty  InTolved  the  use  of  the  very  track  which  he  was  em- 
ployed to  assist  in  repairiu^.  The  train  upon  which  he  was 
ridiiig  was,  with  the  workmen  aboard,  patrolling  the  road, 
under  the  direction  of  the  road-master,  for  the  purpose  of 
apeniug  and  repairing  the  same,  and  was  the  means  of  trans- 
portation from  one  place  to  another,  as  the  necessities  of 
the  work  might  require.  He  therefore  took  upon  himself  the 
risks  necessarily  incident  to  the  employment,  from  the 
damaged  condition  of  the  track,  unless,  perhaps,  they  were 
latent,  and  known  to  the  master,  but  not  known  to  nor  Dy  the 
nee  of  proper  diligence  discoverable  by  him  ;  but  he  did  not 
take  on  himself  risks,  if  any,  which  arose  by  reason  of  the 
negligence  of  the  master,  unless  they  were  known  to  him,  or 
by  the  use  of  proper  diligence  were  disooTerable  by  him.  So 
tax  as  the  danger  of  making  the  repairs  was  increased  by  the 
damaged  condition  of  the  track  from  natural  causes,  he  as- 
BDmed  the  risks  of  such  enhanced  danger ;  but  if  it  was  in- 
fiieaaed  by  the  neglect  of  the  master  to  nse  proper  care  before 
the  storm  to  keep  the  bridge  in  repair,  or  to  ascertain  the 
condition  of  the  track  or  bridge  after  the  storm,  or  to  take 
SQoh  due  and  proper  precautionary  measorea  to  prevent  aoci- 
dents  to  its  employes  as  the  exigencies  of  the  situation  might 
require,  he  did  not  assume  such  risks. 

The  fact  that  the  track  was  known  to  be  in  a  dilapidated 
eondition  and  out  of  repair  did  not  relieve  the  master  from 
the  discharge  of  its  duty  in  the  premises.  The  deceased 
oould  still  exact  from  it  the  exercise  of  such  care  and  vigilance, 
and  require  it  to  take  such  precautionary  measures  to  prevent 
accidents,  as  the  exigencies  of  the  case,  having  due  regard  to 
the  safety  of  its  employes,  would  suggest  to  prudent  and 
cautions  men,  experienced  in  that  particular  branch  of  rail- 
road business.  If  such  care  and  vigilance  were  used  by  the 
defendant,  it  discharged  its  entire  duty  to  the  deceased ;  and 
if  an  accident  notwithstanding  occurred,  by  which  he  was 
killed,  it  is  not  liable.  It  was  not  an  insurer  of  his  safety, 
nor  responsible  for  the  consequences  of  unavoidable  accident. 
Before  it  can  be  held  liable  it  must  appear  that  the  deceased 
vaa  killed  on  account  of  some  negligence  on  its  part     The 
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question  should  have  been  pnt  to  the  jury,  gnided  by  proper 
infitractions  from  the  court,  applicable  to  the  facts  of  this  par- 
ticular case,  whether  the  defeudatit  did  in  fact  exerciae  sooh 
care  and  Tigtlance,  or  take  such  precautionarj  measures ;  bat 
the  instruction  as  given  furnished  no  intelligent  guide  for  the 
jury  in  this  case,  "even  if  correct  as  an  abstract  proposition  of 
law,  and  was  therefore  erroneous. 

It  is  also  claimed  that  the  coart  below  erred  in  its  instruc- 
tions to  the  jury  as  to  the  measure  of  damages, 
and  in  refusing  certain  instructions  on  that  subject 
requested  by  defendant.  The  court  instructed  the 
jury  that  the  measure  of  damages  was  the  pecuniary  loss  to 
the  estate,  to  be  arrived  at  by  the  jury  from  the  evidence  in 
the  case,  using  their  best  judgment  and  discretion  as  to  the 
amount  of  said  loss ;  and  nothing  was  to  be  allowed  for  the 
pain  and  suffering  of  the  deceased,  or  anguish  of  surviving 
relatives,  nor  for  funeral  expenses,  but  the  amount  was  to  be 
compensatory  only,  and  that  sum  which,  taking  into  view  the 
age  of  the  deceased,  the  probability  of  the  extent  of  his  life, 
his  earnings,  personal  habits,  disposition  and  capacity  to  la- 
bor, and  make  and  save  money,  would  represent  nis  net  sav- 
ings ;  and  in  estimating  the  probable  earnings  of  the  deceased, 
liad  he  not  been  killed,  opportunities  for  the  acquisition  of 
money  depending  upon  a  change  of  condition  were  not  to  be 
considered.  Without  deciding  or  examining  the  Question  as 
to  whether  funeral  expenses  are  a  proper  item  of  damages  in 
an  action  for  the  wrongful  death  of  a  person  under  our  statute, 
we  think  the  instructions  as  given  by  the  court  in  every  other 
respect  furnish  the  correct  rule  for  the  measure  of  damages 
in  actions  of  this  character,  and  on  the  whole  are  as  favorable 
to  the  defendant  as  it  could  reasonably  ask  or  expect.  2 
Thomp.  Neg.  p.  1289.  §  90  ;  Coal  Co.  v.  McEnery,  91  Pa.  St 
185.  Mr.  Justice  Deady,  in  Holmes  v.  llailroad  Co.,  6  Sawy. 
294,  5  Fed.  Bep.  623,  after  stating  that,  under  statutes  similar 
to  ours,  it  has  been  generally  held  that  the  rule  upon  which 
damages  should  be  assessed  in  this  class  of  cases  is  as  for  a 
pecuniary  injury,  and  not  a  solatium  or  solace  for  wounded 
feelings  or  mental  suffering,  says :  "  The  age,  health,  habits 
of  industry  and  sobriety,  and  mental  and  physical  skill  of  the 
deceased,  so  far  as  they  affect  his  capacity  (or  rendering  use- 
fnl  services  to  others  or  acquiring  property,  must  also  be  con- 
sidered. Under  the  statute  the  life  of  the  deceased  is  valued 
according  to  his  capacity  and  disposition  to  be  useful,  to  la- 
bor, and  to  save.  The  industrious,  provident,  and  skilled  are 
worth  more  to  society  than  the  indolent,  improvident,  and  ig- 
norant, and  their  death  is  to  be  compensated  for  acoordinglj." 
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To  the  same  effect  see  Ladd  v.  Foster,  12  Sawy.  547,  31  Fed. 
Eep.  827;  Holland  v.  Brown,  13  Sawy.  284,  35  Fed.  Rep.  43. 
There  is  an  inherent  difficolty  in  placing  a  pecuniary  value 
npon  linman  life,  and,  in  an  action  for  the  wrongful  death  of 
a  person,  the  amount  of  damages  recoverable  must  depend 
very  much  on  the  good  sense  and  sound  judgment  of  the  jury, 
upon  all  the  facts  and  circumstances  of  each  particular  case. 
The  jury  may  make  the  estimate  of  damages  tliemselves  from 
the  facte  proved,  yet  their  estimate  must  be  based  upon  the 
facts  in  evidence,  and  they  should  be  properly  instructed  as 
to  the  law  applicable  to  the  facta  before  them.  At  best  there 
ia  such  a  degree  of  speculation  and  uncertainty,  as  to  the 
amount  of  damages  in  cases  of  this  character,  that  it  is  high- 
ly important  that  a  clear  and  definite  rule  as  to  the  measure 
of  such  damages  be  established,  and  by  which  the  jury  may 
be  guided  in  their  deliberations.  After  a  careful  and  attentive 
examination  and  review  of  the  authorities,  we  are  of  the  opin- 
ion that  the  proper  measure  of  damages,  under  our  statute, 
is  the  pecuniary  loss  suffered  by  the  estate,  without  any  sola- 
tium for  the  grief  and  anguish  of  surviving  relatives  or  pain 
and  suffering  of  the  deceased  ;  and  that  loss  is  what  the  de- 
ceased would  have  probably  earned  by  his  intellectual  or 
bodily  labor  in  his  business  or  profession  during  the  residue 
of  Ms  life,  and  which'  as  representing  his  net  savings,  would 
have  gone  for  the  benefit  of  his  estate,  talcing  into  considera- 
tion his  age,  ability,  and  disposition  to  labor,  and  his  habits 
of  living  and  expenditure.  This  is  substantially  the  law  aa 
given  by  the  court  in  this  cose. 

The  (defendant  requested  the  court  to  instruct  the  jury  that 
the  measure  of  damages  is  the  present  value  of  that  sum 
vhich,  at  8  per  cent  per  annum,  would  yield  annually  a  sum 
squivalent  to  the  annual  savings  of  the  deceased  during  his 
probable  length  of  life ;  and,  as  a  guide  in  determining  such 
an  amount,  that  $1200  would  purchase  on  annual  income  of 
tlOO  for  a  period  of  42  years,  and,  of  course,  a  less  sum  would 
purchase  an  annuity  for  a  period  of  36  years.  The  argument 
m  support  of  this  position  is  that  the  estate  is  only  entitled 
to  recover  such  a  sum  as  would  yield  an  annual  income  equiv- 
«^Dt  to  the  earnings  of  the  deceased  for  the  penod  of  36 
^ara  (bis  probable  length  of  life),  and  which  would  exhaust 
™'f  at  the  end  of  that  time.  This  contention  overlooks  the 
wmiB  of  the  statute  under  which  this  action  is  brought,  which 
P^vifJeg  that  "  the  amount  recovered,  if  any,  shall  be  admin- 
istered as  other  personal  property  of  the  deceased."  Hill, 
''°do,  §  371.  By  this  section  the  damages  recoverable,  which 
^^  Hot  to  exceed  $5000,  become  personal  assets  of  the  estate, 
^^  are  to  be  administered  as  other  personal  property.   They 
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are  to  be  applied  by  the  personal  representative  to  tbe  psy- 
meDt  of  the  expensea  of  administration  and  debts,  or  distrib- 
uted, as  the  conditioQ  of  the  estate  may  require  and  the  taw 
provide,  and  are  not  recovered  for  the  exclusive  benefit  of  cer- 
tain named  beneficiaries,  as  is  provided  in  the  laws  of  those 
states,  modelled  upon  the  statute  of  9  &  10  Vict.  c.  93,  commoa- 
]y  known  as  "Lord  Campbell's  Act,"  The  administrator  oreX' 
ecntor  sues  in  his  representative  capaci^  to  recover  the  loss, 
if  any,  snstained  by  the  estate,  and  not  as  trustee  for  certain 
named  parties,  as  in  Lord  Campbell's  act  and  similar  statntes. ' 
In  the  latter  case  the  right  of  action  is  not  oiven  to  the  per- 
sonal representative  for  the  benefit  of  the  the  estate,  bat  tot 
the  benefit  ot  certain  persons  named  therein,  and  the  personal 
representative  is  a  mere  nominal  party,  who  sues  for  their 
benefit  Blake  v.  Railway  Co.,  18  Q.  B.  93,  21  Law  J.  Q.  B. 
233 ;  2  Thomp.  Xeg.  p.  1294,  §  91'.  In  such  case  the  damages 
suffered  by  tbe  estate  can  have  nothing  to  do  with  the  amount 
of  the  recovery,  but  it  is  limited  to  the  pecuniary  loss  sus- 
tained by  those  persons  named  in  the  statute,  and  who  are 
left  in  a  worse  pecuniary  position  by  reason  of  the  death. 
Bradshaw  v.  Railroad  Co.,  L.  R.,  10  G.  P.  189.  Not  so  under 
■our  statute,  where  the  object  is  to  recover  the  loss  sustained 
by  the  estate,  and  not  to  recover  the  pecuniary  loss  sustained 
by  any  particular  individual  or  individuals. 

By  force  of  section  317,  the  personal  representatdve,  in  the 
prosecution  of  the  action  and  the  distribution  of  tbe  proceeds, 
represents  collectively  all  who  are  interested  in  the  continu- 
ance of  the  life,  whether  as  creditors,  heirs,  or  distributees. 
The  heirs  or  distributees  have  no  interest  in  the  recovery  by 
right  of  action  for  a  pecuniary  injury  sustained  by  them,  but 
only  by  virtue  of  kinship,  and,  if  the  expenses  of  administra- 
tion and  debts  of  the  deceased  equal  or  exceed  the  assets  of 
the  estate,  which  include  the  diimuges  recovered,  the  next  of 
kin  get  no  benefit  from  the  light  of  action.  The  difierence  in 
the  two  classes  of  cases  is  between  the  damage  done  to  the 
estate  and  the  damage  done  to  the  designated  persons.  That 
to  the  estate  is  measured,  as  nearly  as  can  be,  by  the  value  of 
the  life  lost,  and  that  to  the  beneficiaries  by  the  value  of  the 
life  lost  to  them.  Under  our  statute,  the  measure  of  dam- 
ages being  th'e  value  of  the  life  lost  to  the  state,  not  exceeding 
$5000,  which  is  represented  by  the  probable  accumulated  net 
savings  of  the  deceased,  it  necessarily  follows  that,  had  he  not 
been  wrongfully  killed,  he  probably  would  have  left  to  his  es- 
tate the  amount  of  such  sibvings  for  distribution  as  by  taw 
provided.  The  rule  invoked  by  defendant  is  therefore  not 
the  correct  measure  of  damages  in  this  class  of  cases,  and 
there   was  no  error  in  refusing  tbe  instruction;  nor  do  we 
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tliinJk  any  mle  can  be  laid  down  in  thia  clasa  of  caees  bj 
which  the  damages  can  be  ascertained  with  even  approximate 
mathematical  certainty.  As  we  have  before  indicated,  the 
amoont  most  depend  very  much  upon  the  good  sense  and 
sound  judgment  of  the  jury,  upon  the  facts  of  each  particular 
case,  guided  by  proper  instractions  of  the  court. 

The  other  queatione  presented  by  this  case  require  but  a 
brief  notice.  The  ovemUing  of  the  challenge  for  cause  to 
the  juror  Frizzell,  the  effect  of  the  order  of  removal  to  the 
federal  court,  and  of  that  court  remanding  the  cause  for 
want  of  jurisdiction,  and  the  evidence  as  to  the  mode  of  con- 
struction of  the  bridge,  the  fall  of  which  caused  the  accident, 
either  become  immaterial  in  the  view  we  have  taken  of  this 
case,  or  are  disposed  of  by  the  decision  iu  the  Knabtla  Case, 
and  require  no  lurther  notice  here  except  to  say  that  it  seems 
the  plaintiff  was  permitted  to  show  not  only  the  manner  in 
which  the  particular  bridge  in  question  was  constructed,  but 
also  how  it  ought  to  have  been  constructed.  This  evidence  was 
calculated  to  mislead  the  jury,  and  cause  them  to  infer  that 
defendant  would  be  liable  in  this  action  if  the  bridge  was  not 
properly  constructed ;  and  especially  was  this  so  in  the  ab- 
sence of  an  instruction  by  the  court  confining  their  examina- 
tion to  the  issues  made  by  the  pleadings. 
-  Instructions  5,  8,  9  and  10  were  each  properly  refused. 
They  are  based  upon  the  theory  that  if  tlie  oridge  was,  in 
the  afternoon  or  evening  before  tne  accident,  in  a  ii^iiKaMu 
safe  condition  for  the  passage  of  trains  and  that  totTMkui 
thereafter  the  same  became  unsafe  or  un&t  for  the  brwg»»-in- 
passage  of  trains  over  the  same  by  reason  of  being  '•'••*•■'»• 
undermined  by  water,  and  the  causes  which  led  to  the  under- 
mining of  the  bridge  were  such  as  would  have  put  a  reason- 
able  and  prudent  man  on  inquiry  to  ascertain  whether  the 
bridge  was  in  a  safe  condition,  and  that  no  such  inquiry  was 
made  by  any  one  on  the  train,  plaintiff  cannot  recover  if  the 
jury  should  believe  such  inquiry  would  have  prevented  the 
accident.  The  defect  in  these  instructions  is  in  assuming  that 
if  the  bridge  was  safe  for  the  passage  of  trains  on  the  evening 
before  the  accident,  it  was  iu  good  and  proper  repair,  and  in 
assuming  that  defendant  was  tinder  no  obligation  to  keep 
watch  and  oversight  over  the  bridge,  or  ascertain  its  condition 
after  the  storm,  or  take  proper  precautionary  measures  to 
prevent  accident  to  its  employes.  Whether  the  negligence  of 
the  defendant,  a  fellow-servant  of  the  deceased,  or  the  flood 
was  the  proximate  cause  of  the  injury,  and  whether  defend- 
ant, by  the  exercise  of  reasonable  care  and  vigilance,  could 
have  anticipated  and  prevented  or  provided  against  the  acci- 
dent, aod  whether  it  was  the  duty  of  the  defendant,  in  the 
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exercise  of  reasonable  care  and  prudence,  under  the  facts  of 
this  particalar  case,  to  have  Bent  men  ahead  of  the  train  oa 
whicli  deceased  was  beinf^  carried  to  inspect  and  examine  the 
bridge  before  attempting  to  go  over  it  with  the  train,  are 
all  qoestious  of  fact  for  the  jarj.  The  itt&tructions  that  the 
defendant  would  not  be  liable  for  the  negligence  of  its  ser- 
vants employed  at  the  time  of  the  accident  to  watch  over  and 
ascertain  the  condition  of  the  track  and  bridges  was  properlj 
refused.  The  duty  to  inspect  its  road,  and  keep  proper 
watch  and  oversight  over  it,  is  the  personal  duty  of  the  mas- 
ter,  for  the  negligent  performance  of  which  it  cannot  exempt 
itself  from  liability  by  showing  that  it  has  delegated  that 
duty  to  an  employe. 

The  instruction  that  the  defendant  was  not  liable  in  this 
action  if  the  accident  could  have  been  prevented  by  an  ob- 
servance of  the  rules.of  the  company  by  the  persons  in  charge 
of  the  train  upon  which  deceased  was  riding,  was  also  prop- 
erly refused.  This  action  proceeds  upon  the  theory  that  the 
accident  was  caused  by  defendant's  neglect  in  allowing  the 
bridge  in  question  to  become  out  of  repair,  and  unsafe,  and 
in  failing  to  keep  proper  watch  and  oversight  over  it.  If  de- 
fendaut's  negligence  in  this  respect  contributed  to  or  caused 
the  injury,  it  cannot  escape  liability  by  showing  that  some 
of  its  servants  in  charge  of  the  operation  of  the  train  were 
also  negligent.  Railway  Co.  v.  Cummings,  106  U.  8.  700, 
11  Am.  &.  Eug.  B.  Cas.  254 ;  Booth  v.  Railroad  Co.,  73  N.  Y. 
38 ;  McKinney  Fel.  Serv.  §  31. 

Judgment  reversed,  and  new  trial  ordered. 

In]uria>  to  Employai  Rasultlng  from  Combined  NttgllgtncB  of  Mmtter 
and  Follow  nrvanu.—i3tie  KIcbmuDd  &  D.  H.  Co.  s.  Geurga  (Vb.)>  48  Am. 
&  Ell!!.  U-  Chh.  831,  note  336. 

Risk)  Auumed  by  Employe!  In  Riding  on  OlUpidated  or  Newfy  Con- 
ttructed  Tracka. — bee  generally  upon  t bis  subject,  Colorado  Midland  R. 
^.  e.  O'BriuD  (Colo.j,  48  Am.  &  Eng.  R.  Cas.  385,  and  auLhoritiea  cited 
in  note,  US. 

In  Colorado  Midland  R.  Ck>.  e.  Naylon,  (Colo.,  Jnoe  S,  1899,)  80  Pu.  Rep. 
349,  it  Tiaa  held  that  a  railway  employ^  engaged  in  the  work  of  conatruc- 
tion  osaiiroefl  greater  risks  from  a  defective  track  than  one  pasting  back 
and  forth  over  the  lioe  after  ita  full  completion  and  equipment  ;  but  he 
tias  a  right  to  expect  a  degree  of  care  and  skill  equal  to  that  ordinarily  escr- 
ciaed  during  the  progress  of  railroad  constructiun. 

In  O'Neill  d.  Chicago  &  I.  C.  R.  Co..  (Ind.,  June  14. 1893,)  81  K.  E.  Rep. 
669,  it  appeared  that  a  brakeman  waa  thrown  from  a  car  and  injured,  because 
of  the  uneven  condition  of  a  new  side-track.  The  condition  of  the  track 
was  obvious,  and  the  brakeman  had  made  several  trips  over  tbe  same  road 
prior  to  the  accident.  The  court  held  that  there  could  be  no  recovery, 
sayinf;:  "It  is  firmly  settled  in  this  state  that  the  plaintiff  in  such  a  case 
aa  thia  must  afiBrmatively  show  that  lie  was  free  from  uoniributory  negli- 
gence.   We  can  find  no  direct  facta  showing  that  tbe  appellant  exeroued 
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erdiMi?  ore.  Be  was  bouod  to  ezerciie  ckre proportionate  to  thedaDgers 
ol  hii  lerriee.  H«  woa  bound  to  knownhat  was  open  and  obrious,  and,  a» 
hitexprewl;  and  directl;  stated  as  a  fact  that  tbe  condition  of  the  side' 
tnKk  'was  open  and  oljvioua,'  we  must  presume  that  he  had  notice. 
H«ing  thia  notice,  be  was  bound  to  exercise  care  to  avoid  being  thrown 
fniin  the  car  bjr  the  *  jerking  and  lurching  motion'  caused  b;  tbe  uneven 
tnd  iasecurely  fastened  tiKck.  We  do  not  think  it  can  be  inferred  from  tbe 
Ski  that  he  was  standing  on  the  top  of  the  car  near  the  brake,  trimming 
bii  Ismp,  that  he  was  free  from  contributor;  negligence.  We  are,  indeed, 
sttongl/  inclined  to  thick  that  tbe  inference  is  that  he  did  not  izcicise 
Ench  care  as  the  8itii»'''in  and  BUrroandings  required  of  him.  It  is  ihe  duty 
of  tlie  employer  to  uai:  urdlnafy  care  to  provide  a  safe  working-plnce  and 
■pplisnces  for  bis  employes,  but  h'j  is  not  an  insurer.  Cur  Co.  e.  Parker, 
lOO  Ind.  181 ;  Railway  Go.  «.  Boesch,  136  Ind.  445.  While  it  is  the  duty 
of  tbe  employer  to  exercise  care  to  protect  those  in  hia  service,  still  there- 
ue  perils  incident  to  tbe  service  of  which  the  employ^  must  assume  the 
riik.  Etogers  e.  Leyden,  127  Ind.  00,  aud  cases  citid;  Power  Co.  e. 
Hurphy,  IIQ  Ind.  SM  ;  Railway  Co.  v.  Buck,  116  Ind.  586,  38 
Am.  &  Eng.  R. .  Cus.  1S2.  As  we  have  said,  in  considering  another 
bnncli  of  the  case,  it  ie  tbe  duty  of  the  employ^  to  use  reasonable 
care  to  ascertain  tbe  ordinary  perils  of  tbe  service  which  they  vol- 
nnurily  enter,  and  they  are  presumed  to  take  service  with  knowl- 
edge of  such  perils  as  are  open  and  obvious.  Railway  Co.  e.  HcMullen, 
117 Ind.  443,  SS  Am.  &  Eng.  R.  Gas.  166;  Railway  Go.  v.  Buck,  tuprfi; 
Dmbackc.  Railway  Gr>.,  B3  Ind.  198.  it  Am.  &  Eng.  R.  Can.  98 ;  Railway  Co. 
t.  AdHQU,  lOS  Ind.  160,  23  Am.  &  Eng.  R.  Gas.  408;  Railway  Go.  f.  Gurps, 
]24Ind.  427,  and  cases  cited;  Water  Supply  Co.  e.  White,  124  Jnd.  876. 
The  facta  stated  in  the  S|>ecial  verdict  required  the  conclusion  that  tlia 
peril  from  tbe  uneven  track  was  one  incident  to  the  service  in  which  the 
appellant  sought  and  obtained  employment,  inasmuch  aa  the  condition  of 
the  track  was  fully  open  to  his  notice.  We  cannot  say  that  the  fact* 
Muted  show  aoy  negligetit  breach  of  the  duty  owing  by  tbe  employer  to- 
the  empluyfi.  There  is  no  tact  from  which  it  can  be  inferred  that  the  em- 
ployer had  not  done  all  that  the  time  and  circumstances  allowed  to  tiiak» 
the  aide-irack  safe.  For  anything  that  appears  in  the  special  verdict,  tbe 
ijipellee  may  have  eierciled  reasonable  care  and  diligence  in  laying  tb« 
side-track,  for  it  appears  to  have  been  a  new  track  at  the  time  of  tbo 
sppellaot's  injury.  The  appellee  was  under  no  obligation  to  examine  tbe 
aiipellant  as  to  his  experience  for  tbe  pluce  he  sought  and  obtained.  Rail- 
"ay  Co.  V.  Adams,  tupra.  The  appellant  was  not  a  child  of  tender  age, 
■nd  hence  not  nitbin  the  rule  that  children  must  be  warned  of  the  dangers 
of  the  service  into  which  they  are  taken,  end  properly  instructed  as  to  the 
duties  required  of  them.  Whatever  view  mny  be  token  of  the  facts  slated 
by  the  jury,  it  is  clear  that  the  conclusion  reached  by  the  trial  court  was 
right." 

Defectiv«  Side-tracks — Dagrae  of  Care  Required. —In  O'Donnell  e. 
Diiluth  B.  8.  &  A.  K.  Co.,  89  Mich.  174,  it  ivas  held  that  rxilroad  com- 
juniee  we  not  held  to  tbe  same  degree  of  care  in  maintainint;  their  sjde- 
trHika  SS  in  the  care  of  their  main  tracks,  citing  Riiilrood  Co,  v.  Austin, 
40  Mich.  250;  Batterson  o.  Railroad  Co.,  63  Uich.  126;  Hewetto.  Railroad 
<;■...  87  Mich.  71. 

Opinion  Evidence  as  to  Defeotive  Track.— In  Union  Pac.  R.  Go.  d. 
OBnen,  49  Fed.  Rep.  Q88,  which  was  an  action  for  the  death  of  a  Iocck 
motive  engineer,  alleged  to  have  been  caused  by  the  faulty  cnnstruction  of 
difreiidant's  nulroad,  it  was  held  that  an  engineer,  testifyitig  for  plnintiQ, 
ehoiild  not  be  allowed,  on  cross-examination,  1o  state  that  the  englneersoo 
.ilic  rund  were  all  aware  of  such  condition,  it  being  a  mere  inference.  Nor 
53  A.  &  B.  R  Cas.— 1ft 
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can  orcltiiM7  can  In  the  conttrucUon  of  >  rat1ro«d  through  a  cot  in  k  doiw- 
tain-side,  which  vaa  allejired  to  be  fftuitj  in  not  proriding  a  oulTeit 
under  the  tnwk  to  caiTT  on  the  washiogB  from  &  natural  gully,  be  sbowa 
bj  the  opinion  of  a  wltneM  that  the  cut  «m  conBtnicted  and  the  water 
run  out  of  it  exactly  as  others  are  ordinarily  conBtnicted  on  ruadi  run- 
ning through  auch  |dacea. 


MiseouBi  Paoifio  R  Go. 

(JfiMouH  Stipraiu  Cawrt,  March  14,  18M.) 

Injury  to  Employe — Coupling  Can  of  Another  Company — RIak  of  Employ- 
ment.— A  switchman  whoHe  dutj  it  ia  to  switch  and  couple  all  care  that 
are  in  sound  condition  and  good  order,  no  matter  what  their  peculiar  coup- 
lings are.  nor  from  what  quarter  they  come,  assumes  the  risk  of  injury  m 
coupling  cars  coming  from  another  road,  and  having  coupling  apparatua 
diflFereat  from  the  oraioary  car. 

Cart  of  Other  Railroads  Having  Different  Coupling  Apparatus — Noglt- 
gance  of  Company  In  Receiving. — Negligence  canuot  be  imputed  to  a  rail- 
road company,  as  regards  an  injury  to  a  Bwitchman  while  coupling  aforeiga 
car,  being  in  sound  condition,  although  differing  in  its  coupling  apparatUB 
from  the  cars  of  the  company  employing  him,  in  receiving  the  cars  of 
other  companies,  where,  by  a  statuior?  and  conBtitutiona)  mandate,  niU 
roads  are  required  to  receive  and  transport  such  can. 

Ih  hanc     Appeal  from  Veruon  circuit  court. 

The  action  was  brought  for  damages  by  plaintiff,  as  widow, 
for  injuries  received  by  her  deceased  huBoand  while  in  the 
service  of  the  defendant  company,  resulting  in  his  death. 
The  deceased  had  been  in  the  employ  of  the  company  ^a 
night  switchman  in  that  particular  locality  since  the  preced- 
ing August,  but  prior  to  tbat  time,  and  during  the  winters  of 
1884r-85,  and  up  to  April  of  the  latter  year,  be  was  employed 
as  a  switchman  in  the  same  yards.  The  accident  in  question 
occnrred  about  3  o'clock  in  the  morning  of  February  17, 1866, 
in  the  yards  of  the  defendant  at  Nevada  Defendant,  at  the 
date  aforesaid,  had  a  number  of  side-tracks  and  switches  at 
said  place,  and  what  is  commonly  known  as  a  "  pass-track  " 
for  storing  cars  that  were  to  be  distributed  for  various  points. 
The  switch,  which  enabled  oars  to  be  removed  from  the  main 
line  onto  said  pass-track,  was  north  of  defendant's  depot.  The 
yard,  from  the  north  part  of  said  switch,  gradually  sloped  to- 
ward the  south  end  of  the  yard ;  so  that  when  cars  were 
switohed  in  from  the  main  track  on  the  north  onto  the  paas- 
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track,  they  would  run  down  of  their  own  momeDtum  to  the 
south  part  of  said  yard,  unless  stopped  with  the  brakes 
thereon.  The  Lexington  &  Soutbem  road  runs  from  Pleasant 
Hill,  Mo,,  while  the  Missouri,  Kansns  &  Texas  runs  from 
Hanaibal,  Mo.,  tbrongh  Nevada,  to  Dennison,  Tex.  Nevada 
waa  a  distributing  point  for  all  cars  coming  over  either  of  said 
lines,  which  were  to  be  transferred  from  one  to  the  other. 
The  station  agent  of  said  city  of  Nevada  bad  superintending 
control  over  said  yards,  and  there  was  also  employed  by  him 
at  said  date  a  nisht  yard-master  aud  two  ni^t  switchmen, 
who  were  required,  among  other  things,  to  couple  and  switch 
cars  and  make  up  trains  in  said  yard  after  said  cars  were  dis- 
tributed as  aforesaid.  Defendant  also  had  at  that  time  a  car 
inspector  at  Nevada,  whose  duty  it  was  to  inspect  all  cars, 
coupling  apparatus,  etc.  Cars  coming  from  other  roads  were 
switched  olf  aud  transferred  by  defendant  at  said  point,  and 
it  was  a  part  of  deceased's  duty  to  assist  in  coupling  and  un- 
coupling same  ;  the  petition  expressly  alleging  that  it  was  the 
duty  of  the  deceased,  as  night  switchman,  to  manage  switches, 
•couple  cars  and  engines  together.  Amon^  the  cars  which 
came  into  defendant  s  yard  at  Nevada  for  distribution,  at  and 
prior  to  said  date,  were  what  are  commooly  called  fruit  cars, 
containing  the  Miller  paten^  coupler,  lliese  cars  usually 
have  platforms  about  three  feet  wide,  running  clear  across 
each  end  of  the  car ;  and  if  the  draw-heads  pass  each  other 
when  a  car  of  this  kind  is  coupled  to  an  ordinary  freight  car, 
there  is  nothing  to  prevent  the  platform  from  coming  in  con- 
tact with  the  end  of  the  freight  car,  in  consequence  of  which 
a  person  between  said  cars,  under  the  circumstances,  would 
necessarily  be  injured.  The  Miller  coupler  is  used,  so  that 
the  cars  containiog  same  may  be  attached  to  either  freight  or 
passenger  coaches.  It  is  in  use  on  all  passenger  coaches,  and 
IS  so  arranged  that  when  two  cars,  both  of  which  contain  the 
Miller  patent  coupler,  come  together,  they  will  couple  them- 
selves. It  is  necessary  to  use  a  link  aud  pin  to  couple  an  or- 
dinary freight  car  and  the  Miller  coupler  together.  On  the 
Miller  coupler  there  is  a  groove  into  which  the  draw-head  of 
the  other  car  containing  a  similar  coupler  fits  when  the  cars 
come  together.  These  couplers  are  fitted  with  a  spring  which 
presses  them  to  the  left,  and  when  they  come  in  contact  they 
slip  past  each  other  uutil  they  come  to  a  catch.  In  this  way 
they  act  automatically  aud  couple  themselves.  The  ordinary 
freight  cars  have  a  draw-head  with  a  large  pocket  on  the  top, 
flaring  wide,  so  that  when  the  cars  come  together  they  cannot 
■well  miss  each  other.  The  Miller  coupler  has  a  small  pocket, 
and  it  slopes  to  the  outside  and  lets  the  link  run  around  it. 
■    The  uDoispnted  evidence  shows  that  the  coupling  of  an  or- 
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dinarr  £roight  car.  to  tbe  Miller  coaplisg  is  attended  irith 
««ateT  danger  than  an  ordinary  coupUng  of  freight  cars,  and 
that  a  Bwitcliman  who  once  uses  the  Miller  coupler  will  read- 
ily recognize  that  there  is  great  danger  in  making  such  coap- 
liiigB,  nnlesB  made  with  care  and  caution.  All  the  witnesses 
who  testify  upon  the  question  agree  that  the  only  safe  way  to 
make  a  coupling  like  that  attempted  when  deceased  was 
killed  is  to  put  the  link  in  the  Miller  draw-head,  fasten  it 
with  the  pin,  properly  adjust  the  link,  and  then  couple  to  the 
freight  car.  ,It  was  in  evidence  that  the  fruit  car  in  question 
came  into  Nevada  about  half  an  hour  before  the  accident 
happened,  and  was  loaded  with  oranges  from  the  state  of 
California,  and  at  each  end,  and  at  the  sides  of  this  car,  were 
the  customary  wire  screens  for  its  ventilation,  which  were  ob- 
Tioua  to  ordinary  observation,  and  the  fragrance  from  the 
oranges  was  readily  discernible  at  a  considerable  distance 
from  the  car.  It  is  in  evidence,  also,  that  the  orange  season 
in  1885  began  in  the  month  of  December,  and  from  January 
16th  to  the  17th  of  February  some  25  of  these  Miller  coup- 
ling fruit  cars  had  come  through  defendant's  yards  at  Nevada 
— decedent,  on  several  occasions,  having  coupled  ordinary 
fre^ht  cars  to  the  Miller  coupler  fruit  cars,  and  no  injury  had 
happened  to  any  one  in  consequence  of  couphng  such  cars. 
The  particular  car  belongBd  to  the  Central  Pacific  Kailway 
Company,  and  was  part  of  a  freight  train,  and  came  into  Nevada 
about  half  past  2  o'clock  on  the  moruiug  of  the  17th  of  Feb- 
ruary, and  was  coupled  to  an  ordinai'y  freight  car.  The  car 
inspector  of  defendant  inspected  both  the  Wabash  car  and 
the  fruit. car  almost  as  soon  as  they  came  into  Nevada,  and 
before  any  coupling  was  attempted,  and  found  the  coupling 
apparatus  and  other  machinery  of  both  cars  sound  and  iu 
good  condition.  As  the  oranges  were  perishable  property, 
necessitating  theit  being  sent  forward  at  once  to  their  desti- 
nation, Kansas  City,  the  fruit  car  was  first  taken  to  the  pass- 
track.  Switchman  Shea  got  on  this  car,  and,  after  it  had  ran 
down  about  150  yards  from  the  north  end  of  switch,  he  set 
the  brakes,  and  stopped  it  HoUister,  the  yard-master,  had  . 
iu  the  mean  time  sent  iu  on  said  pass-track  a  Wabash  freight 
oar,  similar  to  those  in  use  by  defendant  on  said  pass-track, 
and  was  proceeding  to  look  after  same  and  couple  it  to  tho 
fruit  car ;  but  before  he  got  to  the  Wabash  car  deceased  came 
out  of  the  switchman's  shanty  with  his  lanteru  Ut,  passed  by 
the  fruit  car,  and  of  his  own  accord,  without  any  directioQ 
from  the  yard-master  or  any  one  else,  climbed  on  top  of  said 
Wabash  car  and  commenced  setting  the  brakes  thereon,  so 
that  he  could  get  it  under  control  before  it  came  down  ta 
where  he  desired  to  couple  it^to  the  fruit  car.    When  Hollis- 
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ter  saw  that  deceased  vas  looking  after  the  Wabash  cor  he 
went  bd^k  to  look  after  some  other  cars.  He  had  no  oosTer- 
sation  with  deceased,  and  never  saw  faim  again  until  after  he 
was  killed.  Before  the  couplings  were  made,  Brownell,  the 
oondnctor,  who,  as  he  testifies,  was  making  np  the  freight 
train  for  Kansas  Citj,  and  was  there  taking  the  numbers  of 
the  cars  which  were  to  form  that  train,  while  doine  so  took 
the  numbers  of  the  Wabaeh  car  and  of  the  Central  Pacific  or 
fruit  cat ;  and  while  the  Wabash  car  was  some  90  feet  from 
the  froit  car,  and  proceeding  slowly  toward  the  same,  saw 
the  deceased  rutming  ahead  toward  the  fmit  car  in  order  to 
make  the  coupling.  The  link  was  then  in  the  draw-head  of 
the  Wabatih  car,  and  Brownell,  knowing  the  danger  with  the 
link  where  it  was,  told  the  deceased  to  change  the  link  to  the 
fruit  car.  Brownell  is  confident  that  deceased  heard  him,  and 
that  deceased  knew  that  he  was  coupling  the  freight  car  to 
the  fruit  car.  The  link  was  not  changed,  and  deceased  at- 
tenipted  to  make  the  coupling  M-ith  the  link  in  draw-head 
of  Wabash  car,  instead  of  changing  it  to  the  fruit  car.  Tha 
draw-heads  passed  each  other,  and  the  cars  came  together 
uid  caught  deceased,  from  the  effects  of  which  he  died  in  a 
short  time.  Deceased  had  his  lantern,  and  as  the  platform 
upon  the  end  of  froit  car  was  projecting  three  feet,  and  ex- 
tending clear  across  same,  could  not  help  seeing  that  it  was  a 
Miller  coupling,  as  freight  cars  do  not  generally  have  such 
platformH.  He  had  also  passed  by  the  fruit  car  a  few  minutes 
before,  and  the  fragrance  of  the  oranges,  and  the  fact  that  the 
car  was  upon  the  track  where  he  was  required  to  couple 
same,  must  necessarily  have  warned  him  that  he  was  dealing 
with  the  Miller  coupler.  He  must  also  have  known  all  about 
it ;  for  the  undisputed  evidence  shows  that  he  came  out  of  the 
shanty,  went  to  the  Wabash  oar,  took  it  on  down  for  the  par- 
pose  of  coupling  same  to  the  fruit  car,  without  consulting  any 
one  with  reference  to  the  matter.  Deceased  had  ample  time 
to  have  changed  the  link  from  the  Wabash  car  to  the  fruit 
car  after  he  was  warned  by  Brownell.  According  to  the  un- 
disputed testimony  of  both  Hollister  and  Brownell,  it  was-the 
duty  of  deceased  to  take  no  chances  when  making  couplings, 
and  so  he  was  instructed.  He  should  have  come  out  from 
between  the  cars  after  attempting  to  make  the  coupliDg.  All 
the  evidence  in  the  case  tends  to  show  that  deceased  was 
guilty  of  negligence  in  undertaking  to  make  the  coupling  with 
Hie  link  in  the  draw-head  of  Wabash  car,  instead  of  putting 
it  in  the  draw-head  of  fruit  car ;  and  the  fruit  car  was  coupled 
to  the  freight  car  within  two  hours  after  the  accident,  and 
t^en  northward.  From  all  the  evidence  in  the  cause  it 
seems  clear  that  if  the  deceased  had  placed  the  link  in  the 
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draw-head  of  the  fmit  car,  and  then  made  the  coupling  iu  the 
enstomary  way,  the  probabilities  are  in  favor  of  the  non- 
oocurrence  of  anj  injury  to  him.  And  it  was  in  evidence  that 
the  deceased  bad  been  careless  of  his  personal  safety  on  prior 
occasions,  and  on  one  of  tliem  had  received  an  injury,  having 
gone  oat  to  couple  cars  in  the  night-time  without  his  lantern. 
'  The  instructions  given  and  refused  will  accompany  this 
opinion.  Under  the  instructions  given,  the  jury  returned  a 
verdict  for  the  plaintiff  in  the  sum  of  $3000,  and  after  the 
usual  motions,  ineffectually  filed,  the  defendant  appealed  to 
this  court. 

Ji.  T.  Sailey,  for  appellant. 

H.  H.  Blanion,  for  respondent. 

Shebwood,  C.  J. — 1.  It  is  unnecessary  to  consider  the  suffi- 
^Mttini  vn-  ciency  of  the  petition  in  this  cause ;  nor  whether,  if 
wuMt*.  ioaufhcient,  its  deficiencies  were  cured  on  the  prin- 

ciple of  "express  aider,"  by  reason  of  the  issues  raised  by  the 
answer,  since  the  heart  of  this  cause  lies  in  two  points  of 
view  :  First,  as  to  whether  the  injury  received  by  the  deceased 
was  incident  to  the  service  in  which  he  was  engaged;  and, 
second,  whether  negligence  can  be  imputed  to  a  railway  -com- 
pany when  simply  obeying  constitutional  and  statutory  man- 
dates iu  the  reception  and  transportation  of  the  cars  oi  other 
railway  companies,  when  such  cars  are  in  sound  condition, 
though  differing  in  tber  coupling  apparatus  from  those  of  the 
receiving  company. 

As  to  the  first  point:  The  petition  herein  expressly  alleges- 
WkFtkarii.  that  "  it  was  the  duty  of  the  said  W.  L  Thomas, 
•f^McuHi'''*'  the  deceased,  as  such  night  switchman,  to  manage- 
•apiaratat.  the  Switches,  couple  cars  and  engines  together," 
etc.  It  is  not  pretended,  nor  could  it  be  with  any  semblance 
or  show  of  reason,  especially  in  the  face  of  the  allegatioua  of 
the  petition  inst  noted,  that  it  was  the  duty  of  the  decedent, 
only  to  couple  a  certain  description  of  cars  together,  leaving 
those  of  another  sort  to  be  coupled  by  some  other  employe. 
The  service  in  which  he  engaged  required  him,  as  night 
switchman,  to  couple  all  cars  that  were  brought  into  the  de- 
fendant company's  vards  at  Nevada  for  that  purpose.  This 
remark,  of  course,  leaves  out  of  view  cars  which  were  in  bad 
condition  in  consequence  of  defects  arising  from  being  out  of 
repair,  and  not  those  in  ^ood  condition,  however  differing  as- 
to  their  methods  of  coupling  from  those  owned  or  operated  by 
the  defendant  company.  It  was  his  duty  to  switch  cars  and 
couple  cars, — all  cars  that  were  in  sound  condition  and  good 
order, — ^no  matter  what  their  peculiar  couplings  were  nor  from 
what  quarter  they  came.    This  was  the  measure  of  his  daty~ 
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and  bis  aervioe,  and  this  was  the  measare  of  his  risk  as  an  in- 
ddent  of  that  service. 

That  a  servant  aBsames  such  risks  as  are  thus  incident  to 
the  service  in  which  he  engages  is  bo  well  supported  bj  an- 
thorities  that  it  seems  to  be  a  work  of  snpererogation  to  cite 
or  qaote  from  them.  And  the  rule  as  to  the  assumption  of 
.  snoh  risks  is  not  varied  or  in  any  manner  affected  by  tlie  haz- 
ardous nature  of  the  employment.  Whatever  hazards  are 
ooncomitant»  of  the  employment,  such  hazards  the  employe 
assumes  necessarilr  when  engaging  in  the  performance  of  the 
duties  pertaining  thereto.  Hulett's  Case,  67  Mo.  239,  direct- 
ly Ulustrates  the  case  at  bar.  There  an  experienced  brake- 
man  undertook  to  couple  two  cars  iu  no  wise  defective,  but 
of  ouequal  heights,  without  using  the  ordinary  crooked  pin 
adopted  for  preventing  accidents  in  such  cases.  He  knew  of 
the  inequality  in  the  height  of  the  cars,  their  difference  being 
obvious  to  the  eye  of  any  one,  but  he  miscalculated,  and  in 
consequence  was  injured,  and  it  was  held  that  he  had  no  cause 
of  action.  In  that  case  Gildersleeve's  Case,  33  Mich.  133,  was 
approvingly  cited  and  followed,  where  CooLEV,  C.  J.,  said: 
*•  The  car  which  was  the  canse  of  the  injury  in  this  case  was 
not  in  itself  dangerous  or  unfit  for  use.  In  coupling  it  with 
other  cars  peculiar  caution  was  requisite,  making  it  more 
liable  to  cause  injury  than  would  be  a  car  of  more  modem 
construction.  Its  use,  therefore,  made  the  employment  more 
dangerous  than  it  otherwise  would  be.  In  that  particular,  the 
case  may  be  compared  to  that  of  a  farmer  who,  with  knowl- 
edge on  the  part  of  himself  and  those  in  his  employ  that  a 
horse  he  has  in  use  is  disposed  to  be  fractious  and  unmanage- 
able, continues,  nevertheless,  to  use  him  in  his  business.  It 
may  be  compared  to  that  of  the  merchant  who  continues  to 
make  use  of  a  fluid  for  light  when  something  else  which  is 
within  his  reach  has  been  demonstrated  by  experience  to  be 
safer.  So  far  as  we  C3n  perceive,  the  case  of  the  .manufact- 
urer would  not  be  difl'erent  in  principle  who  should  continue 
the  use  of  a  building  which,  in  the  event  of  a  conflagration, 
would  subject  his  employes  to  greater  risks  than  would  one  of 
difl'erent  .construction.  Comparisons  innumerable  might  be 
made  with  this  case  in  all  the  avocations  of  life.  Now  any 
rule  on  this  subject  must  be  a  general  rule,  and  not  one  to  be 
applied  to  railroad  companies  ajone.  The  case  is  consequent- 
ly divested  of  any  question  except  such  as  would  concern  the 
relation  of  master  and  servant,  and  the  same  rule  would  gov- 
ern the  case  that  would  govern  were  the  question  to  arise 
between  the  farmer,  the  mechanic,  or  the  manufacturer  and 
the  persons  in  his  employ  ;  and,  treating  it  as  a  question  of 
such  broad  application,  we  do  not  perceive  any  ground  upon 
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which  the  {>laintiff'8  case  can  safely  be  planted  which  comes 
short  of  this  :  that  the  employer  is  under  obligataoa  io  his 
servants,  auder  all  circumstances,  to  make  use  of  the  safest 
known  appliances  and  instruments,  and  is  responBible  for  any 
failure  to  discard  what  is  not  such,  and  to  supply  its  place 
with  something  safer.  Any  doctrine  so  far-reachmg  as  this 
would  manifestly  be  destructive  of  the  general  rule,  and 
would  almost  make  the  employer  the  guarantor  of  his  ser- 
vaut's  safety  iu  his  employ,'  And  the  judgment  in  that  case 
was  reversed.  Wharton  says :  "  Hence,  to  turn  specifically 
to  the  consideration  of  the  emplo3-er's  liability,  an  employ^ 
who  undertakes  the  performance  of  hazardous  duties  assumes 
snob  risks  as  are  incident  to  their  discharge  from  causes  open 
and  obvious,  the  dangerous  character  of  which  causes  he  has 
had  opportunity  to  ascertain.  The  same  rule  applies  as  to 
perils,  not  incidental  to  the  particular  work,  of  which  he  has 
notice,  either  express  or  implied."  Whart  Xeg.  (2d  ed.) 
§214 

In  Price  v.  Baikoad,  77  Mo.  508,  IS  Am.  &  Eng.  B.  Cas, 
168,  it  was  ruled  that  where  a  servant  accepts  employment 
knowing,  as  well  as  his  employer,  its  peril,  or  continues  in 
service  after  he  act^nirea  such  knowledge,  he  has  no  claim  for 
damages  against  his  employer  for  an  injury  occasioned  by 
such  perils. 

An  approved  author  says,  touching  the  subject  under  dis- 
onssion  :  "As  we  have  seen  it  to  be  the  duty  of  the  master  to 
point  out  such  dangers  as  are  not  patent,  so  it  is  the  duty  of 
the  employ^  to  go  about  his  work  with  his  eyes  open.  He 
may  not  wait  to  be  told,  but  must  act  affirmatively.  He  most 
take  ordinary  care  to  learn  the  dangers  which  are  likely  to 
beset  him  in  the  service.  If  the  master  provide^  written  or 
printed  instructions  or  warning,  it  is  his  duty  to  read  them. 
He  must  not  go  blindl}'  and  needlessly  to  his  work  when 
there  is  danger.  He  must  inform  hjmself.  This  is  the  lav 
everywhere.  The  servant  is  held,  by  his  contract  of  hiring, 
to  assume  the  risk  of  injury  from  the  ordinary  dangers  of  the 
employment ;  that  is  to  say,  from  such  dangers  as  are  known 
to  him,  or  discoverable  by  the  exercise  of  ordinary  care  on  his 
part.  He  has,  therefore,  no  right  of  action  in  general,  against 
his  master  foi  an  injury  befalling  him  from  such  a  cause. 
His  right  to  recover  will  often  depend  upon  his  knowledge  or 
ignorance  of  the  danger.  If  he  knew  of  it,  or  was  under  a 
legal  obligation  to  know  of  it,  it  was  part  of  his  contract,  and 
he  cannot,  in  general,  recover."  Bach.  Gontrib.  Neg.  36&  et 
seq. 

Another  author  says :  "  If  a  servant,  before  he  enters  th« 
service,  knows,  or  if  afterward  discovers,  or  if,  by  Uie  exax- 
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oise  of  ordinaiy  obserrataon  or  reasonable  akill  aad  diligence 
in  his  department  of  service  he  ma;  discorer,  that  the  build- 
ing, premiseB,  maoliine,  appliance,  or  fellow-servant,  in  con- 
nection with  which  or  with  whom  he  i»  to  labor  in  nnsafe 
or  unfit  in  any  particular,  and  if,  notwithetaudiug  such  knowl- 
edge or  meaue  of  knowledge,  he  voluntarily  enters  into  or 
coutdnues  in  the  employment  without  objection  or  complaint, 
he  is  deemed  to  assnme  the  risk  of  the  danger  thus  known  or 
discoverable,  and  to  waive  an;  claim  for  damages  [w:ainst  the 
master  in  case  it  shall  result  in  injury  to  him."  2  Thomp. 
Neg.  lOita 

Another  work  of  recognized  merit  says :  "  Notwithstanding 
the  general  rule  that  the  master  is  bound  to  furnish  safe  and 
Bound  materials,  macliinery,  etc.,  yet  if  the  work  upon  which 
a  servant  is  employed  consists,  in  whole  or  in  part,  in  band- 
ling  nnsafe  and  unsound  things,  known  to  him  to  be  so,  and 
which,  by  the  very  nature  of  the  business,  must  be  handled 
while  in  that  condition,  the  servant  aesumes  the  risk  of  doing 
80.  Thus,  a  railway-  servant  employed  to  remove  damoged 
cars  to  a  repair  shop  has  no  right  to  complain  of  injuries 
suffered  from  the  known  defects  of  such  cars ;  and  where  a 
business  is  obviously  dangerous,  and  is  conducted  in  a  man- 
ner which  is  fully  known  to  the  servant  at  the  outset,  he  as- 
sumes the  risk  of  its  conduct  in  that  manner,  although  a  safer 
'  method  could  have  been  adopted.  The  ordinary  risks  of  a 
particular  business  are  those  which  are  part  of  the  natural 
and  ordinary  method  of  conducting  that  business,  althoogh 
tiiey  may  fairly  be  called  extraordinary  with  reference  to  a 
difierent  business."     1  Shear.  &  R  Neg.  §  185. 

In  a  recent  case  in  Massachusetts  it  is  held  that,  if  a  busi- 
ness is  essentially  attended  with  extraordinary  diuigers,  these 
are  among  the  risks  assumed.  Joyce  v,  Worcester,  140  Mass. 
245.  And  it  has  been  expressly  held  in  several  well-consid- 
ered cases  that  one  of  the  risks  a  railway  employe  assumes 
on  entering  the  employment  is  the  risk  which  attends  the  re- 
ception and  transportation  of  cars  from  foreign  companies, 
though  they  be  not  constructed  vrith  the  most  approved  ap< 
pliances,  and  that  it  is  not  negligence  on  the  part  of  a  railway 
company  to  receive  and  transport  such  cars  in  the  ordinary 
course  of  its  bnsiness.  Baldwin  v.  Itailroad  Co.,  60  Iowa, 
680 ;  Eailway  Co.  v.  Flanigan,  77  III.  365 ;  Bailway  Co.  v. 
Black,  88  111.  112  ;  Bailroad  Co.  v.  Smithson,  46  Mich.  212, 
1  Am.  &  Eng.  R.  Cas.  101 ;  Hathaway  ti.  Railroad  Co.,  51 
Mich.  263,  12  Am.  &  Eng.  R.  Cas.  249.  See,  also,  Tuttle  v. 
BaUway  Co.,  122  U.  8.  189,  31  Am.  &  Eng.  E.  Cas.  216 ;  Kelly 
It.  Bailroad  Co.,  63  WU.  307,  21  Am.  &  Eng.  B.  Cas.  633 ;  Dar- 
laoott  ff.  Bailroad  Co.,  83  Va.  288,  31  Am.  &  Eng.  B.  Cas. 
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167.  In  the  case  last  cited  it  is  said : "  There  are  also  certain 
uorrelatLve  duties  on  the  part  of  the  emplov^  to  the  company. 
Of  these,  one  is  the  dnty  of  the  employe  to  be  reasonably 
observant  of  the  machinery  he  operates,  and  to  report  any 
defects  he  may  discover  therein  tothe  company.  Another  is- 
to  use  (irdiuary  care  to  avoid  injuries  to  himself;  for  the 
company  is  nnder  no  greater  obligatiou  to  care  for  his  safety 
than  he  himself  is.  He  mnst  always  obey  the  rales  of  the 
company  prescribed  for  hia  safety,  and  which  are  brought  to 
his  Knowledge  ;  and  he  mnst  inform  himself,  so  far  as  he  rea- 
sonably can,  respecting  the  dangers  as  well  as  the  duties  in- 
cident to  the  service  upon  which  he  enters." 

In  Hallway  Co.  v.  Black,  supra,  the  complaint  was  that  the 
.  conpling  bars  of  a  flat-car,  loaded  with  iron,  of  one  company, 
and  of  a  caboose  of  another  company,  were  of  different 
heights,  and  the  plaintiff,  in  stooping  down  between  the  cars 
to  do  the  coupling,  had  his  hand  crushed  between  the  bars. 
It  is  said,  in  the  opinion  by  Mr.  Justice  Sheldon,  that  it  was- 
the  plaintiff's  own  fault  "in  not  ascertaining  the  condition  of 
the  cross-bars  before  attempting  the  coupling;"  and  that 
"from  his  experience  as  a  switchman  in  the  yard,  and  the 
frequent  coming  in  of  care  thus  constructed  from  other  roads, 
he  had  reason  to  suppose  that  the  car  in  question  was  liable 
to  have  a  draw<bar  in  the  situation  it  was  here,  and  it  was  hie 
plain  duty  to  examine  and  ascertain,  as  he  safely  might  have 
done,  what  was  the  condition  of  the  car  in  this  respect  before 
venturing  upon  the  coupling." 

It  seems  there  is  some  conflict  in  the  testimony  as  to 
whether  Brownell  notified  the  deceased  on  the  night  of  the 
accident  to  change  the  link ;  bat  it  is  wholly  immaterial 
vhether  he  did  so  or  not  on  that  occasion,  because  the  testi- 
mony is  undisputed  that  the  deceased  had  coupled  similar 
ears  on  several  occasions,  and  must  have  known  from  that 
(nrcnmstance,  and  from  the  very  business  of  the  railway  ser- 
vice, that  such  cars  were  likely  to  come  in  over  the  defendant 
company's  road,  for  reception  and  transportatiou,  at  any  hour 
of  the  day  or  night ;  and,  besides,  the  fragrance  issuing  from 
the  car  laden  with  oranges,  and  the  shape  of  the  platform  of 
the  fruit  car,  constituted  notice,  in  and  of  themselves,  that  a 
car  differing  from  an  ordinary  freight  car  in  its  appliances 
was  to  be  conpled  to  the  Wabash  car. 

On  the  point  in  hand  Judge  Coouix,  in  Smithsou's  Oase, 
mtpra,  very  pertinently  observes :  "  The  difference  is  very 
marked  and  striking,  and  it  is  quite  impossible  to  couple  the 
double  dead-woods,  or  to  approach  them  for  the  purpose,  with 
any  degree  of  attention,  withont  observing '  it.  Tnis  is  sO' 
whether  the  coupling  is  done  in  the  daytime  or  night-time » 
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for  in  tlie  night  every  switoliiDan  has  his  lantern  with  him,  or 
sboald  haye  it  on  all  occasions.  If  therefore  a  awitohman 
were  to  declare  that  he  had  attempted  to  couple  the  double 
dead-woods  without  noticing  how  they  differed  from  the  cars 
of  defendant,  the  conclouiou  would  be  inevitable  that  he  had 
gone  heedlessly  in  the  performance  of  a  duty  requiring  great 
oare,  and  that  be  had  not  allowed  Mb  eyea  to  inform  him 
what  was  before  him.  Moreover,  the  business  of  the  road 
was  of  itself  a  notification  that  many  difFerences  requiring  at- 
tention in  coupling  were  to  be  encountered'  by  the  switchmen 
and  brakemen.  The  Michigan  Central  is  a  great  common  way 
for  tbe  cars  of  all  the  railroad  companies  of  the  oountrT,  and 
every  man  in  the  employ  of  the  defendant,  if  he  has  ordinary 
mtelligence,  is  perfectly  cognizant  of  the  fact.  He  knows, 
too,  that  the  cars  of  the  several  railroad  and  transportation 
companies  differ,  and  that  at  one  time  or  another  all  these 
differences  may  appear  in  the  cars  he  may  be  called  upon  to 
couple  or  tmcouple.  Every  train  is  likely  to  have  several 
kinds,  and  he  cannot  assume,  as  he  passes  from  one  to 
another,  that  the  two  will  be  alike,  much  less  that  tbe  whole 
train  will  be.  To  notify  him  specially  of  tbe  differences 
would  not  only  be  troublesome  and  expensive,  and  often- 
times, as  above  explained,  confusing,  but  it  would  be  a  work 
of  supererogation;  for  any  man  capable  intelligently  of  per- 
forming the  duty  would  be  no  wiser  after  tbe  notice  than  be- 
fore, and  a  man  who  would  not  heed  the  information  the  verj 
nature  and  coarse  of  the  business  would  impart '  to  him 
would  be  protected  by  no  notice.  The  best  notice  is  that  which 
a  man  must  of  necessity  see,  and  which  cannot  confuse  or 
mislead  him.  He  needs  no  printed  placard  to  announce  a 
precipice  when  he  stands  before  it." 

And  in  the  recent  case  of  Jackson  v.  Bailway  Co.,  104  Mo. 
448,  it  is  said :  "  Where  a  railroad  company  is  in  the  habit  of 
receiving  and  transportiug  cars  loaded  with  timbers  and  iron 
raUs  which  project  over  the  cars  upon  which  they  are  loaded, 
the  risk  ansing  from  such  projecting  timbers  or  rails  is 
nothing  more  than  an  ordinary  risk  assumed  by  the  brake- 
man." 

Mo  difference  in  point  of  principle  cau  be  shown  to  exist 
between  the  case  there  mentioned  and  tbe  present  instance ; 
the  same  considerations  which  dominate  one  must  dominate 
tbe  other.  Tested  by  the  authoritieB  already  cited,  the  in- 
juries received  by  tbe  deceased  must  be  regarded  as  incident 
to  the  risks  aasamed  by  him  on  entering  the  employ  of  the 
company,  and  that,  besides,  his  own  contributory  negligence 
in  attempting  to  make  the  coupling  in  the  way  be  attempted 
io  make  it  constitates  a  bar  to  any  recovery.     But  further  on 
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on  tliis  poiot :  If  it  be  trae  that  tlie  Miller  oonpler  is  used  on 
all  passenger  cars,  ^d  plaintiff  sbonld  be  allowed  to  recover 
as  to  a  frait  car,  then  it  must  needs  follow  that  a  like  recovery 
could  be  had  whenever  a  like  injury  should  ooour  in  the  at- 
tempt to  couple  a  freight  car  to  an  ordinarjr  passenger  car, 
both  belonging  to  the  defendant  company. 

2.  Now,  as  to  the  second  point  proposed  for  discussion : 
Ho  ■«*■■«>■«■  The  constitution  of  this  state  declares  (article 
MnorMhar  ^^'  §  ^^^ '  " ^^^^Y  railroad  company  shall  have  the 
eaaruiv-  '^%'i*^  '*i''^  '^^  road,  to  intersect,  connect  with,  or 
cross  any  other  railroad,  and  shall  receive  and  transport  each 
other's  passengers,  tonnage,  and  cars,  loaded  or  empty,  with- 
out delay  or  discrimination."  And  section  2626,  Kev.  St. 
1889,  is  but  a  legislative  declaration  of  the  same  mandate.  It 
will  be  observed  that  this  language  is  mandatory.  Under  its 
terms,  it  becomes  the  imperative  duty  of  every  railway  com- 
paoj  in  the  state  to  "  receive  and  transport  each  other's  pas- 
sengers, tonnage,  and  cars,  loaded  or  empty,  without  delay  or 
discrimination."  Of  course,  this  language,  under  the  opera- 
tiou  of  a  familiar  principle,  is  to  receive  a  reasonable  con- 
fitruction,  and  such  construction  would  obviously  exclude  dam- 
aged cars  and  cars  out  of  repair,  but  not  those  whose  construo- 
tion  or  coupling  apparatus  differs  from  those  belonging  to  or 
operated  by  the  defendant  company.  Now,  negligence  is  the 
result  of  a  failure  to  perform  a  duty.  From  this  premise  it  fol- 
lows that  no  course  of  conduct  can  justly  be  termed  "  negligent  * 
which  results  from  a  simple  performance  of  a  duty  enjoined  by 
law,  to  wit,  the  reception  ana  transportation  of  cars  from  other 
roads.  And  so  this  point  haaf  been  ruled  in  states  having 
statutory  provisions  resembling  our  own.  Thus,  in  Michigan, 
GooLET,  J.,  says :  "  The  primary  fact  that  must  rule  this  con- 
troversy is  that  the  Michigan  Central  Bailroad  Company  is 
compelled  to  receive  and  transport  over  its  road  all  the 
varieties  of  freight  cars  which  are  offered  to  it  for  the  purpose, 
and  which  are  upon  wheels  adapted  to  its  gauge.  It  is  com- 
pelled to  do  so — First,  because  the  necessities  of  commerce 
demand  it.  It  cannot  and  would  not  be  tolerated  that  cars 
loaded  at  New  York  for  San  Francisco,  or  at  Boston  for 
Chicago,  should  have  their  freight  transferred  from  one  car 
to  another  whenever  they  passed  upon  another  road.  Time 
would  be  lost,  expense  increased,  iujuries  to  freight  made 
more  numerous,  and  no  corresponding  advantage  accrue  to 
any  one.  It  is  compelled  to  dn  so,  aet^nd,  by  its  own  interest. 
To  attempt  to  stop  every  car  offered  to  it  at  its  own  termini, 
that  the  freight  might  be  transferred  to  its  own  vehicles, 
would  be  to  drive  away  from  its  line  a  large  portion  of  its 
trafGc,  and  compel  it  to  rely  upon  a  local  business  for  which 
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it  must  increase  ita  oharges,  to  make  up,  if  possible,  for  what 
it  would  lose.  Bat,  tMra,  the  statute  itself  reqaires  it  It  is 
provided  by  Gen.  Laws  1873,  p.  99,  tliat  'every  corporation 
owning  a  road  in  nse  sliall,  at  reasonable  times  and  for  a 
i«aaonable  compensation,  draw  over  tbe  same  the  merchan- 
dise and  cars  of  any  otiier  corporation.'  The  necessities  of 
commerce  require  this  with  such  imperative  force  that  there 
could  scarcely  be  a  more  flagrant  breach  of  corporate  duty 
than  woald  be  a  refusal  to  obey  this  law ;  and  the  interfer- 
ence of  the  state  to  punish  could  hardly  fail  to  be  speedy  and 
effectoal.  It  does  not  follow  that  laborers  must  saurifiee  life 
or  limb  in  order  to  meet  this  great  public  necessity.  It  is 
certain  that  tii&ce  must  be  brakemen  and  switchmen,  and  that 
these  must  be  called  upon  to  perform  the  somewhat  hazard- 
ous act  of  ooupliug  cars  and  of  making  up  trains  of  cars  of 
different  coustr actions.  Bnt  the  act  is  dangerous — First,  be- 
cause inevitable  accidents  will  sometimes  occur ;  and,  Becond, 
because  even  in  the  most  exposed  positions  men  will  some- 
times.be  wanting  in  ordinary  pmdeuce.  But  when  accident 
or  negligence  intervenes,  any  business  is  dangerous  ;  the  dif- 
ference in  danger  is  only  one  of  degree.  There  are  more 
risks  in  operating  a  mill  by  steam  than  by  water,  but  this 
does  not  prove  the  use  of  the  steam-engine  to  be  negligence 
in  the  mill-owner.  The  same  remark  may  be  made  of  mffer- 
eut  oars.  One  construction  of  car  may  render  necessary  a 
higher  d^ree  of  care  in  coupling  than  another  calls  for ;  but 
there  is  no  gronnd  whatever  for  imputing  to  this  defenduit, 
or  to  any  other  railroad  company,  legal  negligence  for  that  • 
which  was  a  necessity  of  its  business,  and  which  all  persona 
in  its  employ  most  be  presumed  to  have  known  was  a  neces- 
sity." Bailroad  Co.  v.  Smithson,  45  Mich.  212,  1  Am.  &  Eng. 
R  Gas.  101. 

In  another  case  in'that  state,  involving  similar  facte  as  to 
foreign  oars,  ShEBWOOD,  J.,  said :  "  The  risk  in  making  that 
coupling  was  incident  to  the  service  the  plaintiff  had  volun- 
tarily eng^i;ed  in— one  of  which,  from  the  very  natnre  of  the 
business,  he  mnst,  under  the  circumstances,  have  been  cogni- 
zant ;  and  no  other  or  better  notice  of  whicli  could  be  possibly 
given  than  that  which  the  plaintiff  had  as  ho  stood  there,  and 
saw  the  two  cars,  with  the  dead-woods,  approaching  each 
other;  and  no  amount  of  experience  could  further  or  better 
warn  the  plaintiff  of  the  dangers  then  before  him  in  making 
the  unfortunate  conpUug ;  the  chances  were  his."  Hathaway 
V.  Bailroad  Co.,  51  Mich.  253,  12  Am.  &  Eng.  E.  Cas.  249. 

In  Iowa,  under  a  similar  statutory  provision,  a  like  mling 
has  been  made  ;  Sbevebs,  J.,  remarking :  "It  must  be  borne 
in  mind  that  the  question  is  whether  it  is  negligence  for  the 
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defeodant  to  receive  and  transporii  cars  of  other  rooda  in  gen- 
eral use,  and  in  tlie  ordinary  course  of  business,  which  are 
not  constructed  vith  the  most  approved  appliances.  Publio 
policy  has  some  bearing  on  this  proposition.  It  is  nndoabt- 
edly  of  great  importance  to  the  trade  and  commerce  of  the 
country  that  a  car  once  loaded  should  go  through  to  its  des- 
tination without  breaking  bulk.  It  is  unnecessary,  it  is 
believed,  to  enlarge  on  this  point,  as  its  importance  will  be 
readily  acknowledged.  Suppose,  then,  the  Union  Pacific 
Railroad  Company  should  deUver  a  car  constructed  as  these 
were  to  the  defendant,  which  was  loaded  with  merchandise 
destined  for  New  York,  and  as  provided  in  the  Code,  §  1292, 
and  in  strict  accord  there  with  request  the  defendant  to 
transport  the  same,  would  the  defendant  be  bound  to  receive 
such  car,  and  for  a  refusal  would  it  be  liable  in  damages,  the 
only  ground  of  refusal  being  that  it  was  dangerous  to  its  em- 
ployes to  transport  such  a  car ;  while,  on  the  other  hand,  it 
would  be  shown  that  cars  so  constructed  were  in  use  on  all 
other  roads.  It  is  sufficient  to  say  that  it  admits  of  great 
^onbt  whether  such  a  defence  should  be  permitted  to  prevaiL 
The  occasional  or  frequent  use  of  such  cars  on  any  road,  in 
the  ordinary  course  of  business,  is- one  of  the  ordinary  risks 
an  employ^  assumes.  He  knows,  or  is  bound  to  know,  that 
oars  from  other  roads  are  being  constantly  hauled  over  the 
road  whose  employ^  he  is.  The  most  ordinary  observatioD 
will  teach  him  this.  He  must  know  these  cars  m^  be  differ* 
ently  constructed."     Baldwin  v.  Railroad  Co.,  50  Iowa,  680. 

Similar  rulings  have  been  made  in  Illinois,  without  any 
controlling  statute.  liailroad  Co.  v.  Flanigan,  77  111.  366 ; 
Railroad  Co.  v.  Black,  88  111.  112.  The  element  of  negligence, 
as  a  mere  consequence  of  receiving  and  Iransportiug  the 
Central  Pacific  or  fruit  car  in  the  case  at  bar,  is  therefore 
eliminated  from  this  case,  an<l  with  that' gone  there  is  nothing 
left  in  the  other  circumstances  detailed  to  cast  any  Uabili^ 
upon  the  defendant  company. 

The  conclusion  reached  is  therefore  that  the  judgment 
should  be  reversed.  All  concur,  except  BAfiCLA.¥,  J.,  who  dis- 
sents. 


SEPARATE  CONCDBBINO  OPINION. 

Shebwood,  C.  J. — I  here  call  attention  to  the  fact  that  the 
obligatory  force  of  section  13  of  article  12  of  our  state  consti- 
tution has  at  last  been  recoguiiied  by  this  court  as  a  man- 
datory factor  in  cases  of  this  sort;  though,  pending  the 
determination  in  this  case,  I  have  been  graverv  told  "  the 
oonstitntioii  has  nothing  at  all  to  do  with  it."    This  remark 
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finds  full  support,  IioweTer,  in  O'Hare  v.  Bailway  Oo.,  95  Mo. 
662,  where  in  coapling  with  another  car  a  foreign  car,  sonnd 
in  every  respect,  an  employ^  received  imnry,  And  was  allowed 
to  recover  judgment,  althoagh  he  himself  testified  that,  when 
he  went  to  mi^e  the  coupling,  he  did  so  "  without  looking  to 
see  what  hind  of  car  it  was. '  Bailroad  Co.  v.  Smithsou,  46 
Mich.  212,  1  Am.  &  Eng.  B.  Gas.  101.  This  court  in  O'Hare's 
Case  gave  no  heed  whatever  to  the  constitutional  mandate 
aforesaid,  nor  to  its  being  necessarily  relevant  to  the  issue  of 
negligence.  The  constitutional  provision  already  quoted  was 
not  even,  in  that  case,  so  much  as  noticed ;  hnt  the  case  was 
tried  in  the  lower  court  and  affirmed  in  this  court,  on  the 
theorr  that  the  foreign  car  was  a  "  man-killer,"  and  therefore 
that  the  connecting  road  was  under  no  obligation  to  receive  it. 
I  refer,  for  a  more  full  expression  of  my  views,  to  my  dissent- 
ing opinion  in  that  case. 

Those  views  find  abundant  support  in  the  majority  opinion 
herein.  I  am  glad  that,  at  length,  "retumiug  Jnstiee  lifts 
«loft  her  scale.* 

ON  BZHEUtnfO. 

Feb  Cubiak. — This  cause  having  been  reargued  before  tiie 
entire  bench,  the  original  opinion  herein  meets  with  entire 
cononrrence  of  every  member  of  this  court,  except  Babciat, 
J.,  who  dissents. 

Babciat,  J.  (disseTding), — ^The  substance  of  plaintiff's  case 
is  that  while  deceased  wa^  proceeding  in  the  uight,  in  the  line 
of  his  duty,  to  couple  a  moving  Wabash  freight  car  to  a  stand- 
ing fruit  oar,  and  had  part  of  his  body  between  them  for  that 
purpose,  the  draw-heads  passed  each  other,  and  allowed  the 
cars  to  come  together,  crushing  him  to  death.  The  coupling 
machinery  of  the  fruit  car  was  that  called  the  "  Miller  patent 
•coupler,"  designed  for  use,  with  others  of  the  same  sort, 
permitting  then  an  automatic  and  safe  coupling;  but  one 
highly  dangerous  when  brought  in  contact  with  the  draw- 
head  of  a  freight  car  of  ordinary  pattern,  such  as  was  the 
Wabash  car  in  question,  as  will  more  fully  appear  later.  The 
plaintiff  claims  that  deceased  was  entirely  unacquainted  with 
the  Miller  coupler,  and  had  no  notice  of  its  danger  or  manner 
of  action,  while  defendant  asserts  the  contrary.  This  differ- 
ence will  be  discussed  further  on. 

1.  A  preliminary  question  grows  out  of  the  ownership  of 
the  Central  Pacific  fruit  car  mentioned.  It  was  received  »-om 
some  far  Western  carrier,  for  transportation  by  defendant  over 
its  line  in  Missouri.     It  was  inspected  at  Nevada  by  Mr. 
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Kranth  (ene  of  the  witnessea  for  plaiu^tiff),  and  foaud  in  good 
order,  before  the  accident.  It  was  heiaa  used  to  form  part  of 
a  train  of  the  defendant,  and  the  duty  ot  the  latter  regarding 
it  (in  the  particular  now  under  coDsideratioQ)  was  no  dmerent 
from  what  it  would  have  been  bad  the  caj  been  its  own  prop- 
erty. The  cODstitatioQ  of  Misaonri  (ezpressing  in  a  moat 
emphatic  way  the  obligation  resting  on  railroads  as  com- 
mon carriers)  reamrea  all  railway  companies  to  "  receive  and 
transport  each  otber'a  passengers,  tonnage,  and  cars,  loaded 
or  empty,  without  delay  or  discrimination."  Ooust.  1875,  art. 
12,  §  13,  and  Rev.  St.  1889,  §  2626.  But  that  provision  of  our 
law  affords  no  saoctioQ  for  the  introduction  of  any  car  into 
defendant's  trains  that  is  not 'reasonably  safe  for  use  by  those 
required  to  work  about  it,  and  who  have  no  notice  of  such 
condition.  A  defective  car  acquires  no  improved  legal  stand- 
ing because  it  is  received  from  a  connecting  line  pursuant  to 
the  constitution.  This  is  the  evident  effect  of  the  judgment 
in  O'Hare's  Case  (1888),  95  Mo.  662,  wherein  a  majority  of 
this  court  held  the  Chicago  &  Alton  Kailroad  Company 
liable  to  an  employ^  for  an  injury  inflicted  by  a"Uuited 
States  rolling-stock  car  "  of  the  Hannibal  &  St.  Joe  Railroad 
Company  in  transit.  Moreover,  the  danger  to  which  Thomas 
succumbed  lay,  not  in  using  the  car  with  the  Miller  coupler 
(for  the  latter  is  safe  enough  when  brought  in  contact  with, 
others  of  its  own  kind),  bat  in  using  that  coupler  in  juxtapo- 
sition to  a  common  freight  car  draw-head.  This  manner  of 
its  uae  waa  directed  by  defendant's  yard-master,  and  for  bis 
action  in  that  regard  defendant  is  responsible.  The  danger- 
ous operation  of  the  "  foreign-car "  coupler  (as  used  in  this 
instance)  was  not  onknown  to  defendant,  for  its  yard-master 
admits  he  was  fully  aware  of  it  long  before  this  accident.  So 
there  is  no  need  to  consider  any  question  of  defendant's  op- 
portunity to  inspect  the  car.  Freight  trains,  under  existing 
laws,  are  necesaarily  composed  of  a  mixed  company  of  cars  of 
various  owners.  When  defendant,  having  made  np  such  a 
train,  mans  it  with  its  own  operatives,  and  requires  them  to 
perform  upon  or  about  it  the  work  for  which  they  are  hired, 
it  becomes  responsible  to  them  for  the  exercise  of  the 
master's  duties  in  respect  of  such  cars  (as  of  other  necessary 
instrumentalities  of  the  employment)  as  though  the  train  were 
its  own.  Gutridge  v.  Railway  Co.  (1888),  94  Mo.  468,  476; 
Gottlieb  V.  Railroad  Co.  (188^),  100  N.  T.462,  24  Am.  &  Eng. 
B.  Cas.  421.  For  the  purpose  of  the  case  in  baud  the  Central 
Pacific  fruit  car  will  be  traated  merely  as  part  of  the  defend- 
ant's train. 

2.  Assuming  for  the  moment  that  deceased  had  no  knowl- 
edge or  notice  of   the  peculiarities  of  the  Miller  coupler  (a 
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qaeetioD  considered  in  a  later  par^aph),  vhat  vas  tbe 
meoBnte  of  defendant's  dntj  toward  nim?  Defendant  con- 
tends that,  as  the  fruit  car  was  in  ^od  repair  (aB  reported 
by  the  inspector  wlio  saw  it  shortly  before  the  accident),  no 
liability  can  arise  from  the  action  oi  it»  coupling  machinery — 
such  danger  being  one  of  the  ordinary  riiikB  of  the  service. 
The  risks  which  a  servant  assumes  in  entering  an  employment 
are  snch  as  remain  after  the  master's  exercise  of  ordinary 
care  to  make  the  service  reasonably  safe.  Abel  v.  Eailroad 
Co.  (1891).  128  N.  Y.  662, 48  Am.  &  Eng.  R,  Gas.  430 ;  McGov- 
emr.  Railroad  Co.  (1890),  123  N.  Y.  280;  Dorsey  v.  Con- 
struction Co.  (1879),  4a  Wis.  597 ;  Railway  Co.  v.  Triplett 
(Ark.  1891,)  48  Am.  &  Eng.  R.  Gas.  283.  The  master. does 
not  insure  the  servant's  stSety ;  nor  is  he  bound  to  furnish  the 
most  improved  or  the  best  machinery  for  the  work  in  hand, 
but  his  duty  is  to  use  ordinary  care  that  such  as  he  does 
supply  is  reasonably  safe  and  suitable  for  the  purpose  to' 
which  it  is  put.  A  danger,  unknown  to  the  servant,  arising^ 
from  a  breach  of  this  duty  of  the  master,  is  actionable  u 
dam^e  results,  and  such  danger  is  not  one  of  the  ordinair 
risks  of  the  employment  King  u.  Railway  Co.  (1882),  14  Fed. 
Eep.  277,  8  Am.  &  Eng.  R.  Cas.  119.  This  court  in  Gibson 
ti.  Railroad  Co.  (1870),  46  Mo.  170,  nnanimously  declared  that 
principle,  in  an  action  where  it  appeared  that  a  brakeman  had 
tried  to  effect  a  coupling,  "  and,  while  engaged  in  inserting 
the  link  in  the  draw-head,  the  cars  came  so  closely  together 
that,  in  withdrawing  his  hand,  it  was  caught  between  the 
dead-woods  or  buffers,  and  smashed  so  that  he  lost  three  fin- 
gers." The  court  said  (page  173)  that  "  the  testimony  in  the 
case  tends  strongly  to  show  that  the  condition  of  the  draw- 
head  was  not  due  to  use  or  negligent  repairing,  but  to  im- 
proper and  defective  construction,"  The  judgment  therein, 
baaed  on  a  findim^  of  such  neglect  to  furnish  proper  appliances, 
-WBa  affirmed.  The  fact  that  a  given  appliance  or  machine  is 
ID  fair  working  order  is  not  necessarily  conclusive  of  its 
reasonable  safety  for  the  use  for  which  it  is  supplied. 

This  legal  truth  is  exemplified  by  many  judgments  besides 
the  Gibson  Case,  just  cited.  In  Huhn  v.  Railway  Co.  (1887), 
92  Mo.  440,  31  Am.  &  Eug.  R  Caa  221,  the  yard-master  at 
Independence,  Mo.,  was  killed  in  consequence  of  catehing  his 
foot  m  an  open  guard-rail  while  at  work  in  the  railway  y»rd. 
There  was  no  defect  in  the  rail  or  in  the  track,  but  the  guard- 
rail was  unblocked.  This  court  unanimously  held  that  that 
fact  raised  a  question  for  the  jury,  viz.,  whether  or  not  the 
track  ill  that  state  was  reasonably  safe  for  defendant's 
employes.  A  similar  ruling  was  made  iu  Hamilton  v.  Mining 
Co.,  (Mo.  Sup.  1892,)  18  S.  W.  Rep.  977,  by  a  majority  o1 
StA.&l!L  R.  Cm. —11 
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divisioQ  No.  1,  st  the  present  term.  Tlie  injatr  there  vas 
oocasioDed  bj  aa  open  uablocked  space  between  the  fixed  rails 
of  a  switch,  which  defect  (to  quote  item  Judge  Black's  opinion) 
"  was  one  in  the  original  construction  of  the  road."  In  Eltia 
V.  Raiboad.  Co.  (1884),  95  N.  Y.  646,  17  Am.  &  Eng.  B.  Cas. 
641,  the  absence  of  "  buffers,  properly  placed  to  keep  the  oars 
asunder,"  was  held  evidence  of  want  of  reasonable  care  ou  the 
master's  part  In  Cowles  v.  Railroad  Co.  (1881),  84  N.  Car. 
309,  2  Am.  Eng.  R.  Cas.  90,  a  verdict  was  sustained  for  in- 
juries to  a  brakeman  resulting  "  from  the  fact  that  the  cars 
were  so  constructed  that  their  '  bumpers  '  did  not  correspond 
or  fit  to  one  another  as  they  should  have  done  to  prevent  the 
oars  coming  in  too  close  contact"  In  Wells  v.  Railway  Co., 
(Utah,  1891,)  27  Fac.  Rep.«88,  a  brakeman  had  lost  his  life  in 
attempting  to  couple  two  freight  cars,  whose  coupling  attach- 
ments are  described  as  "  defective  "  because  "the  draw-head 
of  one  oar  passed  over  the  draw-head  of  the  other,  allowing 
the  cars  to  come  together,  whereby  he  was  fatally  injured. 
One  was  out  of  repair  so  "  that  Miother  could  not  be  coapled 
to  it  in  the  ordinary  way  with  safety" — all  of  which  was  held 
to  sufficiently  support  a  finding  of  negligence  on  the  part  of 
the  defendant.  lu  Railroad  Co.  v.  Rowan  (1885),  104  Ind.  88, 
23  Am.  &  Eng.  R.  Cas.  390,  a  brakeman  in  the  discharge  of 
his  dutj-,  on  the  top  of  a  boi-car,  was  hit  by  a  low  bridge  on 
the  railway  line.  The  bridge  was  in  perfect  order,  the  train 
likewise ;  but,  when  together,  the  court  held  that  they  tended 
to  show  a  want  of  care  iu  supplyin^^  proper  appliances  for  the 
service.  The  mere  action  of  machinery  often  gives  evidence 
of  its  safe  or  dangerous  nature,  without  more.  Mooney  v. 
Lumber  Co.,  (Mass.  1891,)  28  N.  E.  Rep.  352.  If  the  fatal 
performance  of  the  Miller  coupler  on  the  fniit-car  in  this  case, 
when  brought  into  contact  with  the  draw  head  of  the  Wabash 
car,  was  its  normal  and  ordinaiy  action  when  iu  sound  con- 
dition, then,  in  my  opinion,  the  facts  of  its  operation,  at  that 
time,  aud  the  consequence  thereof,  have  a  clear  tendency  to 
prove  that  such  coupling  machinery,  so  used,  was  not  reason- 
ably safe  for  an  employe,  required  by  his  duty  to  place  him- 
self between  such  cars  unaware,  and  not  notified,  of  such 
danger.  The  American  precedents  above  cited  seem  to  mo 
to  support  that  position. 

There  is  positive  evidence  that  deceased  could  not  make 
the  coupling  which  he  was  attempting  without  placing  part, 
at  least,  of  his  body  between  these  cars.  When  his  servici^ 
required  that  of  him  it  made  little  difference  in  fact  to  him  ; 
and  in  my  judgment  it  makes  no  difference,  in  contemplation 
of  law,  whether  the  action  of  the  cars,  in  fatally  closing  upon 
him,  is  asoribable  to  a  defective  condition  of  the  appIianceB 
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or  to  faults  m  their  orifpnal  constmctioiL  The  true  qaeatioit 
is  whether  or  not  the  machiDeir  fnrDished  ia  reasonably  safe, 
and  whether  ordinary  care  has  been  used  to  have  it  so.  Bail- 
road  Co.  V.  McDade  (1890),  135  XJ.  S.  554,  44  Am.  A  Eng.  R. 
Cas.  505 ;  Myers  v.  Iron  Co.  (1889),  150  Mass.  125.  The  testi- 
mony for  both  parties  discloses  (and  defendant's  counsel,  in 
his  aammary  of  the  case,  admits)  that  "  the  undisputed  evi- 
i,)ence  shows  that  the  coupling  of  an  ordinary  freight  car  to  the 
Miller  coupling  is  attended  with  greater  danger  than  an  ordi- 
nary conpnug  of  freight  cars."  And  there  is  much  testimovr 
to  the  point  that  the  former  conpling  is  "Tery  dangerous. '.  . 
and  requires  a  much  higher  degree  of  care  to  accomplish 
safely  than  an  ordinary  coupling.  The  coupling  machinery 
of  freight-oars  in  general  use  prevents  the  wood-work  of  them 
from  coming  together  (as  plaintiff's  witnesses  £rauth  and 
Masey  testified),  and  preserves  sufficient  space  (about  two 
feet)  between  the  oars  to  protect  an  employe  engE^ed  in 
manipnlating  the  machinery.  The  miller  draw-head  is  shaped 
somewhat  differently,  but  is  located  in  the  same  position.  Its 
danger,  when  used  in  conjunction  with  a  common  freight  car, 
lies  in  its  liability  to  pass  off  to  nue  side  because  of  its  hidden 
mechanism,  instead  of  furnishing  the  protecting  resistance 
(ii  wotdd  seem  to  offer)  to  the  other  draw-head,  and  which  an 
ordinary  draw-head  makes.  When  this  occurs  (as  in  this 
case),  there  is  nothing  to  prevent  the  cars  coming  bo  close 
together  as  to  endanger  the  life  of  any  one  between  them. 
This  pecnliarity  creates  a  far  greater  danger  (as  all  the  wit- 
nesses on  the  subject  concede)  than  arises  in  coupling  freight 
oars  of  the  usual  pattern.  And,  farther,  that  danger  is,  from 
its  very  nature,  not  open  to  ready  observation  by  one  who  at- 
tempts to  use  such  machinery  for  the  first  time ;  bat  it  was 
obvions  in  Hnlett's  Case  (1878),  67  Mo.  239,  which  has  been 
cited. 

Such  being  the  fact,  if  the  master  was  advised  of  this 
unusual  risk,  and  failed  to  notify  the  employ^,  who  was 
ignorant  thereof,  then  the  former  would  be  liable  for  con- 
sequences befalling  the  latter  because  of  such  want  of  knowl- 
edge of  the  unexpected  danger.  This  principle  ia  firmly 
settled  in  the  law  of  this  subject.  In  O'Neil  v.  Bailway  Co. 
g881),  3_McCrary,  423,  9  Fed.  Rep.  337,  6  Am.  &  Eng.  B.  Cas. 
614,  plaintiff  was  a  brakeman,  injured  while  attempting  to 
couple  a  car  to  an  engine,  and  whose  claim  was  "  that  the 
dead-woods  on  said  car  and  engine  were  insufficient,"  etc., 
"by  reason  of  their  not  keeping  said  car  and  engine  apart,  and 
allowing  the  draw-heads  of  the  engine  and  car  to  interlap, 
thereby  catching^  and  crushing  plaintiff's  arm,"  etc.;  and 
'"that  plaintiff  was  ignorant  of  the  dangerous  condition  of  the 
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applianfies  for  conplins  said  engine  and  car  togetlier,"  eto- 
The  oar  was  a  "foreign  '  one;  that  is,  from  another  railroad. 
In  BiiBtaiuiiig  a  verdict  for  plaintiff,  the  court  said  that  "  if  the 
employer  introducea,  without  notice  to  the  employ^,  some 
new  and  uuusnal  machinery,  inyolving  an  anexpected  or  an- 
auticipatfld  danger,  througn  the  introdnction  of  which  the 
employe  while  naing  the  care  and  diligence  incident  to  his 
employment,  meets  with  an  accident  like  that  in  question,  it 
is  not  unreasonable  to  hold  that  the  employer  should  answer 
therefor  in  damages."  In  Goodrich  v.  Bailroad  Co.  (1889), 
116  N.  y.  398,  41  Am.  &  Eng.  B,.  Cas.  259,  a  brakeman'a  hand 
was  crushed  between  the  dead-woods  of  two  cars,  one  of  which 
was  moving  and  the  other  at  rest.  "  Because  the  bumper  of 
the  moving  car  was  defective,  and  hung  lower  than  it  should 
have  doue,  it  passed  under  the  bumper  of  the  stationary  car, 
and  permitted  the  dead-woods  to  come  together,"  The  court 
held  that  the  plaintiff  was  thus  "  exposed  to  a  danger  not 
within  the  ordinary  risks  of  his  employment,"  and  that  the 
facta  warranted  the  inference  of  neglect  of  duty  on  the  part 
of  defendant  in  the  matter  of  furnishing  suitable  working 
appliances.  On  this  point,  see  also,  Bailroad  Co.  v.  Frawlevj 
(1886),  110  Ind.  18, 28  Am.  &  £ug.  B.  Cas.  306 ;  Coates  v.  Bail- 
road  Co.  (1891),  153  Mass.  297 ;  Thompson  v.  Bailroad  Co^ 
(1883),  14  Fed.  Bep.  664 ;  'Wheeler  v.  Mannfactnring  Co. 
(1883),  135  Mass.  294;  Smith  v.  Iron  Co.  (1880),  42  N.J. 
Ijaw,  467.  The  principle  of  these  cases  applies,  it  appeara 
to  me,  to  that  at  bar,  if  the  deceased  (as  the  jury  have 
found)  was  uninformed  of  the  increased  hazard  arising  from 
the  introduction  of  the  fruit  car  mentioned  into  the  place  it 
was  to  fill  in  defendant's  train,  since  the  evidence  of  defend- 
ant's yard-master  (on  duty  at  the  time)  makes  it  evident  that 
the  master's  representatives  there  were  themselves  fully  ad- 
vised of  that  danger. 

3.  The  issue  of  Thomas'  knowledge  in  the  premises  is  the 
one  of  serious  moment  in  the  case.  Before  going  into  it,  there 
seems  to  be  some  occasion  to  remark  upon  the  proper  func- 
tions of  the  supreme  court  in  reviewing  actions  like  this.  In 
them  we  cannot  rightly  undertake,  and  it  would  be  disregard- 
ing the  constitutional  rights  of  litigants  if  we  assumed  to  pass 
npon  and  determine  controverted  issae  of  fact.  The  con- 
stitution guarantees  a  trial  of  such  issues  by  jury.  Const. 
1875,  art.  2,  §  28 ;  Eev.  St  1889,  §  2131  (same  as  Gen.  St. 
1865,  p.  673,  §  12).  It  is  our  duty  to  give  full  effect  to  that 
guaranty.  As  defendant,  on  this  appeal,  claims  that  the  court 
should  have  taken  the  case  from  the  jury  for  failure  of  proof, 
it  becomes  our  duty  to  examine  the  whole  evidence ;  and,  if 
(after  giving  plaintiff  the  benefit  of  the  most  favorable  view  o£ 
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it,  and  of  ever;  reason&ble  inference  tberefrom)  there  appeals 
Babstantial  proof  to  BappoH  the  verdict,  we  have  no  conBtito- 
tional  right  to  set  it  aside  merely  because  oar  conclasions  on 
the  facts  may  differ  from  these  of  the  trial  court  and  jury. 
The  iustrnction  given  for  plaintiff,  presenting  lier  theory  of 
the  case,  required  the  jury  to  find  among  other  facts,  that  the 
deceased  "  was  not  notitied  by  said  defendant  of  the  nnnsnal 
character  of  the  fruit  car  to  be  handled  and  coupled,  and  was 
not  otherwise  advised  of  the  character  of  said  car,  and  was 
not  familiar  with  that  description  of  car,"  etc.  We  wi]l  con- 
sider the  case  from  the  stand-point  furnished  by  that  iustrnc- 
tion. Defendant  claims  that  the  evidence  conclusively  shows 
that  the  deceased  became  acquainted  with  fruit  cars  of  this 
sort  by  seeing  them  often,  aud  having  abundant  opportunity 
•  to  know  their  peculiarities.  Its  testimony  certainly  tends  to 
establish  these  facts ;  but  tlie  jury  fouud  t{0  the  contrary,  and 
oar  business  now  is  to  see  if  there  is  a  substantial  basis  of 
evidence  to  justify  that  finding.  Waiving  all  questions  as  to 
the  burden  of  proof  on  the  issue  of  Thomas  acquaintance 
with  the  danger,  let  us  note  what  bearing,  favorable  to  plain- 
tiff, several  facts  have  upon  the  issue  of  his  knowledge  or  the 
want  of  it. 

(a)  It  is  not  asserted  that  any  superior  ever  expressly  noti- 
fied  Thomas  of  any  danger  incident  to  such  coupling  as  that 
in  qnestion.  The  claim  is  that  he  became  possessed  of 
knowledge  thereof  as  a  ewitchmau  in  the  yards. 

(b)  These  cars  brought  fruit  from  California  during  the 
orange  season.  The  defendant  attempted  to  show  that  Thomas 
had  worked,  in  the  same  place,  as  switchman  in  the  winter  of 
1884r-85  and  spring  of  1885,  until  April,  which  would  greatly 
have  increased  the  probability  of  his  acquaintance  with  such 
cars,  as  that  period  included  the  orange  season  of  the  year 
previous  to  that  in  which  he  was  killed.  Defendant's  station 
^ent  at  Kevada,  Mr.  Fenfield,  alone  testified  to  that  effect  on 
hia  direct  examination,  with  such  qualifications  as  these ;  "As 
my  recollection  serves  me,"  "  I  believe  in  the  winter  of  1884 
and '85,  np  to  about  April;"  but,  on  cross-examination,  be 
said  he  would  not  state  it  positively,  but  that  such  was  his 
"impression."  He  farther  testified  that  "all  the  time  he 
[Thomas]  worked  for  me  he  worked  as  switchman,"  and  that 
"all  switchmen  are  required  to  have  them  "  (referring  to  the 
eoupling-knife  mentioned  in  the  contract  by  Thomas  to  use  it, 
as  set  up  in  the  answer) ;  whereas  that  contract  is  dated  No- 
vember 9, 1885,  and  the  answer  alleges  that  it  was  entered 
into  "  when  he  went  to  work."  In  this  condition  of  the  plead- 
ings and  testimony  the  jury  had  ample  ground,  we  think,  for 
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a  finding  that  deceased  w^  not  in  defendant's  Benrioe  during 
tlie  orange  season  of  1884-85. 

(c)  Plaintifi''B  testinioDj  is  that  deceased  worked  for  defend- 
ant from  the  time  lie  began  (tovard  tlie  close  of  1885)  till  bis 
death,  February  17,  1886.  As  to  bia  meeting  sncb  fruit  cars 
dming  that  period,  witness  Krantb  said  that  he  tbonght  "  that 
car  was  just  about  the  beginning  of  the  coming  of  those  fruit- 
cars  that  spring.  As  I  said,  they  usually  came  through  in  the 
spring  of  the  year,  and  that  one  was,  I  think,  about  the  first 
one  that  came  through  that  year."  On  the  same  point  an- 
other witness,  Kelly,  testified :  "  Question.  How  long  previous 
to  this  was  it  that  you  saw  fruit  cars  of  that  character  come 
through  the  yard  down  there — how  long  previous  to  the  ITth 
of  February,  1886?  Answer.  Well,  I  could  not  say  that  I 
noticed  any,  particularly,  up  to  that  time.  Well,  that  would^ 
be  hard  to  say,  for  I  don't  know  that  Z  noticed  any.  partio- 
ularly,  before  tbat  time.  I  can't  say  just  when  it  was,  or  whether 
I  had  seen  any,  for  I  have  no  recollection  on  that  point.  Q.  Then 
youcau'tssyas towhether youhadseenanyornot?  A.  Icould 
not  say  as  to  the  time  that  I  seen  them,  or  whether  I  had  or 
hadn't  seen  any  that  spring,  before  that  time.  I  disremember 
whether  any  had  come  through  previous  to  that  time — thafe 
Bpring — or  not ;  but  I  rather  think  they  had  not,  for  I  think 
th&t  was  about  the  beginning  of  the  fmit  season  that  year. 
At  any  rate,  there  had  been  very  few  that  had  come  throiu[h 
that  spring  before  that  time."  It  further  appeared  that  m- 
vada  was  the  junction  of  two  railway  lines  of  defendant  at  the 
time,  viz.,  the  Missouri,  Kansas  &  Texas  division  and  theLeX' 
ington  &  Southern  division ;  that  fruit  cars,  passing  through, 
were  sometimes  in  passenger  trains,  and,  moreover,  deceased 
would  have  no  occasion  to  work  about  any  one  of  them  un- 
less it  was  required  to  be  transferred  from  one  train  to  an- 
other there,  and  was  on  duty  only  at  night,  and,  presumably,, 
slept  the  greater  part  of  the  day.  As  to  the  number  of  such 
ears  that  went  through  Nevada,  witness  Krauth  declared  that 
"every  spring  there  is  eight  or  ten  cars  come  through  here," 
while  defendant's  station  agent  said  that  between  the  Ist  and 
17th  of  February,  1886,  five  to  ten  sneh  cars  passed  through, 
including  day  and  night  trains.  The  yard-master,  Mr.  Hollis- 
ter,  under  whose  direction  deceased  was  working  (and  on 
whom  the  master's  duties  toward  him  chiefly  devolved),  tes- 
tified for  defendant  that  he  had  seen  deceased  make  such 
couplings,  "say  two  or  three  times;"  but  his  testimony, 
touching  the  large  number  of  such  fruit  cars  that  had  pre- 
vionsly  passed  through  Nevada  that  season  was  directly  coq- 
tradioted  by  plaintiff's  witnesses.  That  was  a  most  material 
fact  in  the  case,  aod,  if  the  jury  did  not  credit  his  diapated 
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eridenca  on  that  point,  they  would  clearly  have  been  at  lib- 
erty to  disregard  his  accompatiyitig  statement  that  Thomas 
had  made  "  two  or  three  "  Knch  couplings.  In  view  of  all  the 
testimony  favorable  to  the  plaintiff's  contention  on  this  branch 
of  the  case,  it  seems  to  me  that  it  was  manifestly  a  question 
of  fact  for  the  jury  whether  the  deceased,  from  the  cnurse  of 
hifl  experience  of  a  few  months  as  switchman,  on  duty  in  the 
night  only,  had  acquired  notice  or  knowledge  of  the  unnsual 
danger  involved  in  mating  the  coupling  he  was  attempting 
when  killed.     Dale  v.  Eailroad  Co.  (1876),  63  Mo.  456. 

4,  The  issue  of  alleged  contributory  negligence  of  the  de- 
ceased is  the  next  point  for  contention.  In  considering  it, 
the  findings  of  the  jury  and  trial  judge,  already  discussed, 
touching  the  unusual  danger  and  Thomas'  want  of  knowledge 
thereof,  will  be  treated  as  established  facts.  So  viewed,  the 
question  of  his  negligence  presents  little  difficulty. 
.  (a)  The  defence  contained  in  the  answer,  resting  on  his 
omission  to  use  the  "  safety  coupler "  mentioned  in  the  con- 
tract (recited  therein^  is  not  urged  in  this  court.  There  is 
evidently  nothing  in  it  Several  witnesses  testified  that  that 
contrivance  would  only  protect  the  bands  of  the  switchman, 
sad  afforded  no  protection  to  his  body. 

{b)  It  may  be  conceded  (as  claimed  by  defendant)  that,  in 
attempting  such  a  coupling  as  Thomas  was  making,  it  would 
be  safer  to  place  the  link  in  the  Miller  draw-head ;  bat,  if  he 
■was  unaware  of  the  peculiar  action  and  danger  of  the  latter, 
his  failure  to  Eidopt  that  course  cannot  fairly  be  proconnced 
negligence  in  law.  The  fruit  ear  had  been  brought  down 
into  place  on  the  passing  track  by  Shea  while  deceased  was 
in  the  "  switchmen  s  shanty."  When  he  came  out,  and  started 
toward  the  north  end  of  the  yard,  he  met  the  Wabash  car 
eoming  slowly  along  southward.  It  had  been  started  by  the 
yard-master  himself,  leaving  a  link  in  the  draw-head.  He 
testified  on  this  point :  "  I  cut  that  car  off  myself,  and  I  know 
that  the  link  was  in  the  Wabash  car,  and  in  the  south  end  of 
it.  Question.  Do  you  know  that  it  was  there  when  Thomas 
attemptM  to  make  the  coupling  ?  Answer.  Yes,  sir.  Q.  Was 
it  there  ?  A.  Yes,  sir.  Q,  Is  it  not  probable  that  he  did  take 
it  oat?  A.  No,  sir.  Q.  In  riding  cars  down  that  way,  iw  it 
customary  to  leave  the  link  in  the  oar  that  is  moving  ?  A.  Yes, 
sir.  Q.  The  invariable  custom,  is  it?  A.  Yes,  sir;  it  is  a 
oustom  invariably  to  leave  it  there.  Q.  I'll  ask  you  if  that  is 
not  a  rule  of  the  company  ?  A.  No,  sir ;  I  am  not  aware  that 
it  is."  The  plaintiff's  (and,  indeed,  all  the)  testimony  showed 
that,  as  the  Wabssh  car  neared  the  standing  fruit  car,  Thomas, 
after  properly  adjusting  the  briike,  descended  and  walked 
along  with  the  former  (the  Wabasli  car)  to  make  the  coupling. 
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Hifl  only  light  was  a  liaud-laDtem.  The  night  was  dark ;  one 
witDess  Baid  "terrible  datk."  His  attantioa  was  necessarily 
tamed  to  the  link  in  the  moTing  car  to  direct  its  course  so  it 
should  enter  the  draw-head  of  the  standing  car,  according  to 
the  custom  above  described  by  tlie  vard-master.  The  Miller 
draw-head  had  an  opening  to  receive  such  a  link.  He  was 
there  to  make  the  coupling,  and,  in  attemptiug  it  in  the 
usual  way,  no  fault  is  chargeable  to  him  in  the  absence  of 
knowledge  on  his  part  of  the  danger  peculiar  to  that  machin- 
ery. There  was  nothing  visible  to  notify  him  that,  when 
the  draw-heads  met,  that  of  the  fruit  car  would  slide  to  one 
side,  on  account  of  its  interior  construction,  and  thus  bring 
the  cars  t<^flther  upon  him.  Defendant's  conductor  of  the 
train  that  was  being  formed,  Mr.  Brownell,  testified  that,  as 
the  ear  approached,  he  warned  Thomas  to  change  the  link 
into  the  other  car,  but  that  he  oaly  gave  witness  "  the  laugh," 
and  paid  no  heed  to  the  warning.  But,  on  the  plaintiff's 
side,  the  only  other  eye-witness  of  the  accident  within  hearing 
deposed  in  rebuttal  that  no  such  warning,  or  any  warning  at 
all,  was  then  given  by  the  conductor.  If  Thomas  knew  nothing 
of  the  Miller  coupler,  the  fact  that  he  may  have  passed  near 
the  fruit  car  on  hia  way  to  take  charge  of  the  Wabash  car,  or 
even  that  he  caught  the  "  fragrance  of  tlie  oranges,"  would 
scarcely  furnish  a  just  ground  to  declare  that  he  was  negli- 

?;eQt,  as  a  matter  of  law,  when  the  circuit  court  and  jury  have 
ound  that  he  was  not,  as  a  matter  of  fact,  in  view  of  all  the 
evidence.  The  cai^  of  oranges  was  harmless  enough,  if  plain- 
tiff  was  unaware  of  the  special  danger  of  the  machinery  ia 

3neBtioD.  The  instruction  for  plaintiff  required  a  finding  that 
eceased  was  "in  no  wise  guilty  of  any  negligence  or  want  of 
care,"  as  essential  to  a  verdict  in  hi&  favor,  and  the  instruc- 
tions for  defendant  elaborated  that  proposition  in  language 
chosen  by  its  counsel.  The  finding  on  this  issue  in  favor  of 
plaintiff  has  substantial  support  in  the  testimony,  it  seems  to 
me,  and  should  not  be  disturbed. 

5,  The  amount  of  the  recovery  (13000)  is  not  questioned, 
.  and  no  fault  in  the  instructions  has  been  pointed  out.  They 
embody  correct  principles  of  law,  substantially  as  indicated 
herein.  The  evidence  appears  to  me  to  Bustam  them,  as'  al- 
ready shown.  It  is  a  matter  of  regret  that  it  has  been  neces- 
sary to  set  forth  the  particulars  of  the  case  at  such  length, 
but  in  view  of  the  large  amount  of  testimony  it  has  been  mt- 
avoidable. 

In  my  opinion,  the  judgment  shonld  be  affirmed. 

Injury  to  Employai  Owing  to  Oefsctt  in  Can  of  Othar  CompanlM. — 8m 
HooQ  V.  NnrtheTD  Phc.  R.  Co.  (Minn.),  48  Am.  &  Eng.  R.  Caa.  19S;  Mis- 
fouriPac.  R.  Co.  o.  Barber  (Esq.),  M.   Id.  SS3  ;  New  York  Oeutnl  «.  H. 


DcizcdbvGoOglc 


voL.'63]  kastkb  and  bkevant.  169 

R.  R,  Co.  (H.  T.),  41.  Id.  239,  and  cases  cited  In  note  SS8  ;  see  also  note 
81  Am.  &  Bng.  R.  Cai.  061 ;  note  81  Am.  &  Bog.  R.  Cas.  204. 

Notice  0/  I^eet  from  LapM  of  Time. — The  fact  thai  a  railroad  companj 
has  in  its  posseasioQ  for  two  weeks  s  car  of  sjiother  raitroad  compan;  is  not  ' 
of  itself  aufficieot  to  charge  it  i*ith  notice  of  a  latent  defect  iu  such  car, 
where  there  is  nothing  to.ahow  that  there  was  anything  unusual  in  its  ap- 
pearance when  received  so  as  to  call  for  an  unusunll;  careful  inspection. 
Chicago,  St.  L.  &  P.  R.  Co.  e.  Pf7,  (iDd.,  Oct.  80, 18S1,)  28  N.  E.  Rep.  BaS. 
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{AVOama  Supreme  Cowl,  Nov.  8,  18&3.) 

Injury  to  Employe— Oangeroui  Car  Coupling* — Cars  of  Anothar  Com- 
pany.— A  railroad  company  may  receive  from  other  compaoiea  cars  having 
aifler«nt  styles  of  coupling  from  thoB«  in  use  on  its  own  cars  without 
being  guilty  of  negligence,  as  a  matter  of  law,  as  to  its  employ^  injured 
in  making  couplings. 

Failure  to  Warn  Brake  man —Risks  Asiumad.^A  brakemau  injured  in 
eoupling  such  cars,  owing  to  the  failure  of  tbe  company  to  warn  him  of 
the  increased  hazard,  is  not  entitled  to  recover,  since  tbe  risk  is  apparent 
and  incident  to  bis  employment. 

Appeal  from  JeffersoD  circuit  court. 
Action  to  recover  damages  lor  personal  injurieB. 
Hewitt,  Walker  de  Forler,  for  appellant. 
Zieonidaa  C.  Dickey,  J.  F.  6iUe»pte,  and  T(Miaferro  <&  Hough- 
ton, for  appellee. 

Thobinoton,  J. — Appellee  brought  suit  against  the  LoaisTille 
A  Nashville  Bailroad  Companj  to  recover  damages  for  an 
injury  sustained  by  him  while  in  the  company's  ^^ 

employment  as  a  brakeman.  At  the  time  of  his  "* 
employment  he  was  about  26  years  of  age,  and  without  experi- 
ence in  the  railroad  business.  When  the  injury  complained 
of  was  received  he  had  been  acting  as  a  brakemau  on  con- 
struction trains  on  appellant's  mineral  road  for  about  four 
weeks,  and  during  that  time  had  exhibited  skill  and  dexterity 
in  coupling  cars.  At  the  beginning  of  his  employment  he  was 
instructed  generally  that  railroading  was  a  daugerous  employ- 
ment, and  that  coupling  cars  was  specially  dangerous,  anil  to 
be  done  with  great  care  and  particularity.  On  being  trans- 
ferred from  the  first  construction  train,  on  which  he  had  been 
emploved  for  about  two  weeks,  to  another  train  of  the  Rame 
■class,  ne  was  again  instructed  by  his  conductor  that  "  conp- 
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ling  cars  was  a  very  dangerous  basiness,  and  that  he  should 
use  great  care  in  making  couplings."  He  was  also  informed, 
that  "  there  were  cars  on  the  company's  line  of  railroad  with 
different  styles  of  couplings,  and  that  he  must  be  very  par- 
ticular and  careful  in  coupling  cars."-  After  appellee  nad 
been  in  service  as  such  brakeman  for  three  or  four  weeks,  he 
was  called  upon  to  couple  two  cars  haviug  double  dead-woods 
or  buffers,  and  which  cars  belonged  to  another  system  of 
railway,  but  were  then  being  hauled  over  appellant's  road. 
These  double  dead-woods  or  buffers  are  horizontal  timbers  at 
the  end  of  the  oar,  projecting,  one  on  each  side  of  the  draw- 
head,  the  latter  extending  three  or  four  inches  beyond  the 
dead-woods.  In  coupling,  the  draw-head  yields  to  the  impact 
of  the  two  cars,  and  the  dead-woods  or  buffers  of  the  oppos- 
ing cars  comiug  together  arrest  the  force  of  the  blow.  The  coup- 
ling is  done  by  holding  the  coupling-pin  with  one  hand  above 
the  dead-woods  or  buffets,  while  the  link  is  guided  by  the 
other  hand  underneath  the  dead-wood  or  buffer.  Coupling, 
cars  of  this  kind  is  more  dangerous,  according  to  the  proo^ 
than  coupling  those  without  buffers  or  dead-woods.  Appellee 
had  never  seen  a  car  with  a  coupling  of  this  pattern,  although 
the  company  frequently  used  such  cars  on  its  line ;  that  is, 
hauled  cars  of  that  kind  for  other  railroads.  The  testimony 
for  appellee  showed  that  he  was  compelled  to  make  the  coup- 
ling m  a  hurry,  and  that  the  cars  came  together  quickly,  and 
with  force,  and  that  he  did  not  observe  that  the  construction 
of  the  cars  or  their  coupling  was  different  from  those  to  which 
he  had  been  accustomed.  Ou  the  other  hand,  appellant's 
testimony  shows  that  appellee  was  not  hurried  in  making  the 
coupling,  that  the  dead-woods  or  buffers  were  plainly  open  to 
his  observation,  and  that  the  increased  danger  was  patent 
Appellee  undertook  to  make  the  coupling  as  he  would  have 
done  with  ordinary  cars,  and  his  arm  was  caught  and  crushed 
between  the  buffers,  causing  permanent  injury.  The  negli- 
gence alleged,  and  on  which  the  right  of  recovery  is  based,  is 
the  negligence  of  the  company  in  hauling  on  its  line  tlie  cars 
of  another  company  so  constructed  as  to  render  coupling 
more  hazardous  than  it  is  with  appellant's  cars,  and  in  not  in- 
structing appellee  specially  as  to  the  increased  danger  in 
coupling  cars  with  double  dead-woods  or  buffers. 

The  questions  reserved  for  review  in  this  court  are  the  ex- 
ceptions of  appellant  to  the  charge  given  by  the  court  at  the 
5wiinBMia  ii'Btanoe  of  appellee,  the  refusal  of  the  court  to 
i««ttiBRan  Kive  the  general  charge  for  appellant,  and  the 
orokcrcMF  denial  by  the  court  of  appellant's  motion  for  a  new 
•"•"  trial.     The  ruling  of  the  court  upon  the  charges  ia. 

ittvolved  in  the  correctness  of  its  ruling  in  denying  the  motion. 
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for  a  new  trial,  and  we  shall  addresB  onrselvea  to  the  determica- 
tioD  of  that  question  withoat  specially  notioisf;  the  others. 
It  is  the  duty  of  the  master  to  famish  his  employes,  for  use 
in  the  proseontion  of  his  business,  safe  and  snitable  mschin* 
ery,  and  to  keep  the  same  iu  good  repair.  But  this  duty  ia 
not  an  absolute  one,  and  U  discharged  when  the  matiter  exer- 
cises, reasonable  care  and  prndence  in  selecting  machinery 
and  appliances  for  the  servant's  use,  iu  view  of  the  nature  of 
tiie  business  or  employment  and  the  incidental  hazards.  No 
rule  of  law  imposes  upon  the  master  the  duty  to  select  the 
latest  and  most  approved  machinery,  but  only  buch  as  is  suit- 
able for  the  purpose  for  which  it  is  employed  ;  and  in  select- 
ing which  of  several  styles  of  machinery  or  apparatus  he  will 
use  in  lus  business  the  discretion  of  the  master  is  absolate, 
subject  alone  to  the  exercise  of  reasonable  care  and  prudence. 
Kehlerv.  Schwenk,  (Pa.  Sup.,)  22  Atl.Kep.  910, 13  Lawy.  Hep. 
Ann.  374,  and  notes ;  Wood,  Mast.  &  S.  §  §  331,  332 ;  Smoot  v. 
Bailway  Co.,  67  Ala.  13.  There  is  an  entire  absence  of  proof 
showing  that  the  couplings  or  double  buffers  to  the  cars 
which  caused  the  injury  to  appellee  were  defective,  or  oaiof 
repair,  or  that  they  were  discarded  or  prohibited  on  well- 
regulated  railways,  or  that  they  were  unsuited  to  the  service  ; 
but  it  does  appear  that  they  are  a  style  of  coupling  used  on 
one  at  least  of  the  great  railway  systems  of  this  country,  and 
that  cars  so  constructed  were  frequently  hauled  or  trans- 
ported over  appellant's  road.  Nor  does  appellee  base  the 
chai^  of  negligence  on  tlie  fact  of  the  coupling  to  said  cars 
being  defective  or  out  of  repair,  or  nnsuited  to  the  business, 
bnt  on  the  allied  fact  that  cars  with  that  style  of  coupling 
are  more  dangerous  to  couple  than  those  belonging  to  appel- 
lant, and  the  testimony  sustains  that  charge. 

The  question,  therefore,  is  presented  whether  it  is  negligence 
fer  ae  ia  &  railway  company  to  receive  from  other  companies, 
and  haul  over  its  own  track,  cars  having  different  styles  of 
ooupling  from  those  in  use  on  its  own  cars,  and  which  in- 
orease  tne  hazard  of  coupling.  It  may  be  said  it  is  a  matter 
of  common  knowledge  that  the  demands  and  exigencies  of 
oommerce  require  in  the  transportation  of  frei^iht  that  the 
oars  of  one  company  shall  be  hauled  over  the  road  of  another, 
and  that,  in  order  to  meet  this  demand,  the  gauge  of  the 
tracks  of  the  great  trnnk  lines  have  been  made  uniform. 
This  necessity  has-been  recognized  and  provided  for  by 
statute  iu  manv  of  the  states,  including  Alabama.  Section  21 
of  article  14  o{  the  constitution,  and  section  1165  of  the  Code 
oi  1886,  carrying  the  same  into  effect,  make  it  mandatory 
OH  railroads,  when  reqoired,  to  transport  or  draw  over  its 
line  the  passengers,  freight,  or  cars  of  any  intersecting  or 


D.anzcdbvGoOgle 


m      LOUISVILLE  A  NASHVILLE  B.  CO.  v.  BOLAND.      [TOL.  63 

coDDecting  road,  on  reasonable  terms,  provided  such  cars  are 
adapted  to  the  gange  of  its  track,  are  suiEcientlj  strong  and 
otherwise  in  proper  conditioD  for  safe  transportation,  Prob- 
ab]jin  no  other  matter  pertaining  to  the  machinerj  or  appa- 
ratus nsed  in  the  railroad  business  has  haman  ingenuity^  and 
inventioa  been  so  frequently  and  constantly  taxed  aa  in  the 
efforts  to  improve  car-cnaplings,  and  lessen  the  danger  of  that 
particular  employment,  which,  under  the  best  conditions,  is 
known  to  be  attended  with  mnch  hazard.  As  a  result  of  this, 
the  taste  and  judgment  of  the  managers  of  railroads  iu  select- 
ing styles  or  patterns  of  coupling,  it  has  been  said,  have  been 
as  varied  as  the  ingenuity  of  others  in  their  invention,  and 
consequently  not  only  do  such  patterns  vary  on  different 
roads,  but  sometimes  on  the  same  road.  Cars  of  these  different 
patterns,  carrying  through  freight,  so  often  pass  from  one 
road  to  another  that  the  extra  hazard  thereby  occasioned  in 
handling  them  by  employes  ought  to  be  considered,  and  we 
may  say  is  one  of  the  riske  or  dangers  necessarily  incident  to 
the  employment  or  business,  and  which  the  servant  must  be 
deemed  to  Lave  assamed  at  the  time  of  entering  the  service. 
In  determining  the  question  of  negligence  on  the  part  of 
the  company  in  such  cases,  the  question  is  not  whether  the 
couplings  of  the  cars  so  received  upon  its  road  are  different 
from  those  on  its  own  cars,  or  whether  they  are  the  best  ia 
use,  or  whether  they  increase  the  hazard  of  coupling  cars,  bat 
whether  they  are  reasonably  suited  or  adapted  to  the  use 
to  wliich  they  are  applied.  To  say  that  a  certain  style  or 
pattern  of  coupling  increases  the  hazard  if  it  is  reasonably 
adapted  to  the  purpose  intended,  or  one  that  a  railway  com- 
pany, in  the  exercise  of  reasonable  care  and  prudence,  would 
adopt,  is  simply  to  say  that  it  requires  greater  care  and  ekUI 
on  the  part  of  the  brakeman  in  using  it  than  a  coupling  of  a 
different  pattern.  While,  as  we  have  said,  the  duty  rests  on 
the  master  to  provide  safe  and  suitable  machinery  in  the 
prosecution  of  Lis  business,  the  presumption  is  he  has  per- 
formed that  duty,  and  the  burden  is  on  the  injured  employe  to 
show  negligence  in  the  discharge  of  such  duty.  So,  likewise, 
it  is  the  duty  of  a  railroad  company,  under  section  1165  of  the 
Code,  to  which  we  have  referred  above,  to  receive  from  a 
conuecting  line  of  railway  such  cars  only  as  are  adapted  to 
the  gauge  of  its  tracks,  that  are  sufficiently  strong,  and  other- 
wise in  proper  condition  for  safe  transportation  ;  and  when  it 
receives  s  car  on  its  line  from  such  other  company  the  pre- 
anmption  is  that  it  meets  the  above  requirement.  If  it  does 
not,  and  an  employ^  is  injured  in  consequence  thereof,  the 
burden  ia  on  him  to  show  negligence  on  uie  part  of  the  rail- 
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yra,j  company  in  receivinf;  or  haaling  a  oar  not  in  proper  con- 
dition for  transportation  over  its  road. 

We  have  stated  that  the  proof  fails  to  point  out  any  defect 
or  faalt  in  the  conpting  apparatus  of  the  two  cars  in  question, 
or  that  the  pattern  of  coupling  on  them  was  iinsuited  to  the 
bnsinesB,  and  we  may  now  go  further,  and  say  the  proof  also 
fails  to  show  that  saoh  cars  were  not  adapted  to  the  gai^ge 
of  appellant's  track,  or  not  sufficiently  strong,  or  otherwise 
not  iQ  proper  condition  for  safe  transportation ;  but,  on  the 
contrary,  it  ia  shown  that  they  have  been  frequently  hauled 
over  appellant's  lina  If,  therefore,  as  we  have  indicated,  the 
mere  fact  of  the  cars  having  couplings  of  a  different  con- 
struction from  those  of  appellant's  cars,  and  which  required 
greater  care  and  prudence  in  hauling  them,  did  not  per  se 
make  it  negligence  for  appellant  to  haul  them  on  its  road, 
the  appellee  fails  in  his  proof  to  support  the  charge  of  negli- 
gence oased  on  those  facts.  We  have  carefully  investigated 
the  question  arising  on  these  facts,  and,  with  one  exception, 
tlie  authorities  hold  that  it  is  not  negligence  in  a  railway 
company  to  haul  cars  of  another  company  with  double  dead- 
woods  or  double  buffers  while  couplings  of  a  different  pattern 
are  in  use  on  its  own  road.  The  cases  which  snpport  thia 
view  are  the  following:  Railway  Co.  v.  Henly,  (Ohio  Sup.,) 
29  N.  E.  Rep.  575 ;  Railroad  Co.  v.  Smithson,  45  Mich.  212, 1 
Am.  &  Eng.  B.  Cas.  101 ;  Hathaway  v.  Railway  Co.,  51  Mich. 
253,  12  Am.  &  Eng.  R.  Cas.  249  ;  Railroad  Co.  v.  Flanigan,  77 
la  365 ;  Baldwin  v.  Railroad  Co.,  50  Ind.  680. 

In  the  cose  last  cited  the  act  of  negligence  complaiaed  of 
was  that  the  defendant  received  on  its  tracks  cars  of  another 
company  on  which  the  "  couplings,  bumpers,  or  chafing . 
irons,"  commonly  called  "  dead-woods,"  were  not  the  usual 
ones  in  use  on  ito  road,  nor  sach  as  had  been  in  use  ^hereon 
at  any  time  during  which  the  plaintiff  had  been  in  defendant's 
employ,  and  that  the  same  were  of  an  "  old  and  unusual 
paUem,  not  now  in  use  on  the  cars  of  the  defendant,  and 
were  imperfect  and  defective."  The  plaintiff  hod  onlj  been 
working  for  the  defendant  three  or  four  days  when  he  was  in- 
jured while  coupling  the  cars  of  another  company  with  double 
dead-woods,  which  had  been  taken  on  its  track  with  thmugh 
freight.  It  was  held  that  the  defendant  was  not  guilty  of 
negligence  in  taking  upon  its  track  cars  of  that  description, 
and  that  the  additional  danger  from  such  cars  "  must  be  re- 
garded as  ordinary  and  incidental  to  the  business." 

•  In  the  case  of  Railroad  Co.  v.  Flauigan,  a  similar  question 
is  elaborately  discussed ;  aud  it  is  there  held  that  a  railroad 
company  will  not  be  liable  to  an  employ's  for  personal  injury 
received  while  coupling  cars  having  double  ouffers,  simply 
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becaaae  a  higher  d^i^e  of  care  is  reqnired  in  nsiiig  them 
than  in  those  diflferentlj  oonatraoted. 

Appellee,  however,  ui^es  further  that,  if  it  vaa  not  negli- 
tatr  (0  i»n  gc»(^6  in  appellant  to  have  such  a  car  on  its  track, 
■THpUrt  of  !■-  it  -was  appellant's  duty  to  specially  instruct  him 
cTMMd  hac  of  the  increased  danger  in  coupling  cars  of  that 
*^  description,  he  being  inexperienced  in  the  busi- 

ness. It  is  unquestionably  a  high  and  binding  duty  of  a 
master  in  asaigmng  a  young  or  inexperienced  serrant  to  work 
at  or  about  dangerous  machinery  to  give  such  servant  detailed 
and  special  warning  or  instruction  as  to  all  latent  dangers  not 
discoverable  by  the  exercise  of  reasonable  and  ordinary  care 
on  the  part  of  the  servant;  but  no  principle  of  law  imposes 
on  the  master  the  duty  to  explain  to  the  servant  patent 
dangers  which  are  ordinarily  incident  to  the  service,  and 
which  it  may  reasonably  be  expected,  under  the  circumstances, 
the  servant  can  see  and  appreciate.  The  duty  of  the  master, 
in  cases  of  latent  defects,  to  explain,  is  the  same  whether  the 
servant  be  a  minor  or  an  intelligent  adult ;  the  difference 
being,  however,  that  as  great  diligence  in  observing  and  com- 
prehending the  dangers  is  not  to  be  expected  of  the  young 
and  inexperienced.  The  latter,  as  much  as  intelligent  adults, 
are  held,  on  entering  a  particular  service,  to  have  assumed 
the  ordinary  hazards  incident  to  snch  service,  including  the 
risks  of  injury  from  open  defects  in  machinery  and  appliances. 
As  to  latent  risks,  the  duty  of  the  master  is  not  dischai^d 
when  he  simply  instructs  the  servant  in  a  general  way  that 
the  service  engaged  in  is  dangerous ;  and  especially  is  this 
true  where  the  servant  is  a  person  who,  from  inexperience  or 
want  of  education,  would  not  likely  have  knowledge  of  such 
latent  risks.  In  such  cases  he  should  not  only  be  instructed 
that  the  service  is  dangerous,  but,  where  extraordinary  risks 
are  to  be  encountered,  be  should  be  warned  by  the  master,  as 
far  as  possible,  of  their  character  and  extent,  if  known  to  the 
master,  or  should  be  known  to  him.  But,  as  we  have  said, 
this  duty  is  required  only  as  to  latent  dangers  or  risks,  and 
we  know  of  no  rule  or  principle  of  law  that  requires  the 
master  to  give  any  express  or  particular  instructions  to  guard 
Against  such  dangers  as  are  manifestly  obvious. 

In  Holland  v.  Kailway  Co.  (Ala.),  8  South.  Eep.  524,  this 
court  uses  the  following  language  :  "  Whether  the  defendant 
was  negligent  or  not  in  failing  to  notify  and  instruct  the  intes- 
tate and  his  fellow-servants  as  to  the  dangers  of  the  work 
they  were  directed  to  do  depends  upon  the  further  consider-  - 
ation  whether  the  peril  involved  in  it  was  patent  or  latent — 
such  as  could  be  seen  and  known  by  ordinary  care  and 
prudence  in  the  use  of  "the  senses,  or  such  as  was  obscured. 
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and  could  not  b«  appreciated.  If  the  former,  the  law  is  well 
settled  that  the  master  Deed  not  advise  his  servants  of  its  ex- 
isteoce,  and  instruct  them  as  to  the  means  necessary  to  its 
AToidance,  since  they,  equally  with  himself,  are  held  to  know 
both  the  fact  of  peril  and  how  to  avoid  or  escape  it.  *  *  * 
On  the  other  band,  it  is  the  imperative  duty  of  the  master  to 
inform  the  servaut  of  all  latent  dangers  inciaent  to  the  service, 
and  instruct  him  as  to  their  avoidaQce."  What  we  have  said 
on  this  subject  is  further  supported  by  the  following  authori- 
ties :  Smith  V.  Car  Works,  60  Mich.  501 ;  Fones  v.  Phillips,  39 
Ark.  17  ;  Backley  w.  Manf .  Co.,  113  N.  Y.  5i0. 

In  the  case  we  are  now  eonsidering  the  plaintiff  in  the  action 
is  not  a  minor,  bat  was  at  the  time  of  the  injury  26  years  of 
age,  and,  in  the  absence  of  proof  to  the  contrary,  it  must  be 
presumed  that  he  was  of  average  intelligence.  He  had  been 
warned  more  than  once  that  railroading  was  a  dangerous 
business,  and  that  coupling  cars  was  attended  with  special 
risk,  and  that  it  was  necessary  he  should  use  very  great  care 
and  particalarity  in  that  service ;  and,  furthermore,  he  was 
notified  that  the  company  hauled  cars  of  different  construction, 
and  with  different  coupling  apparatus.  The  double  buffers 
or  dead-woods  were  so  located  with  reference  to  the  draw- 
head  .that  it  was  impossible  to 'see  one  without  the  other. 
They  were  on  each  aide  of  the  draw-head,  and  projected  to 
witiun  about  three  inches  of  the  same  length  as  the  draw- 
head.  A  view  of  the  buffers  and  draw-head  as  attached  to  the 
oar  should  be  sufficient  notice  to  a  man  of  average  intelligence 
of  the  risk  incident  to  the  coupiing  of  such  a  oar.  Ordinary 
observation  could  not  fail  to  disclose  to  appellee  the  difference 
between  the  appliances  for  coupling  these  cars  and  those  on 
appellant's  cars,  and  that  a  higher  degree  of  care  was  neces- 
sary on  his  part.  In  Hathaway's  Case,  above  cited,  it  is  said, 
in  referring  to  the  o&ae  of  Michigan  Cent.  It.  Co.  v.  Smithson : 
"  In  that  case  the  plaintiff  claimed  the  same  kind  of  negli- 
genoe  on  the  part  of  the  defendant  as  a  ground  of  recovery 
as  in  this,  and  the  plaintiff's  own  view  of  the  cars,  dead-woods, 
and  couplings  at  the  time  of  the  injury  was  hold  to  be  all  the 
notice  that  was  necessary  to  be  given  by  the  company  ;  and 
that  the  plaintiff  coald  not  recover.  The  correctness  of  that 
decision  is  not  questioned,  hut  admitted,  by  the  plaintiff's 
counsel  in  this  case  ;  and  the  only  difference  claimed  between 
the  two  cases  is  that  iu  the  Smithson  Case  the  coupler  injured 
had  long  experience  in  coupling,  and  iu  the  present  case  he 
.  had  little  or  none  at  all.  This  fact,  if  admitted,  cannot  make 
4m  exception  to  the  rule.  If  the  character  of  any  particular 
danger  is  so  simple  that  it  can  as  well  be  ascertained  at  a 
jDu^e  view  as  at  many,  it  is  difficult  to  see  how  additional  ob- 
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senrstion  coaid  be  of  any  benefit  to  the  partj  whose  daty  it 
is  to  encounter  it" 

True,  tliere  is  testimony  tending  to  show  that  appellee  was 
hurried  in  makinc;  the  coupling,  and  that  the  two  cars  were 
only  abotit  four  feet  apart  -when  he  stepped  in  to  make  the 
coupling,  and  that  the  engineer  brought  them  together  with 
much  force.  Without  referring  to  the  testimony  contradictory 
of  these  statements,  it  may  be  remarked  that  the  negligence 
of  the  engineer  cannot  be  looked  to  either  to  defeat  or  sup- 
port this  action.  It  is  a  question  of  the  negligence  of  the 
company,  and  not  of  appellee's  co-employ6s.  If  the  engineer 
brought  the  oars  together  so  hurriedly  that  the  appellee  did 
not  have  time  to  observe  the  particular  style  or  pattern  of 
coapliug  with  which  they  were  furnished,  and  he  was  thereby 
injured,  that  would  not  affect  the  question  whether  the  com- 
pany was  negligent  in  using  or  having  on  its  road  cars  of  that 
particular,  patters,  or  whether  plaintiff  had  been  properly 
instructed  as  to  the  risks  of  his  employment.  If,  as  we  nave 
shown,  it  was  not  incumbent  on  appellant  to  specially  iustmot 
appellee  as  to  these  particular  couplings  because  such  risk 
was  open  to  ordinary  observation,  the  act  of  the  engineer  in 
depriving  the  plaintiff  of  the  opportunity  to  make  snch  ob- 
servation is  not  the  negligence  of  the  company,  although  it 
might,  if  appellee  was  himself  without  fault, support  an  action 
under  the  employes'  statute,  on  proper  averment  and  proof 
that  the  engineer  sustained  toward  liim  snch  a  position  as 
would  make  the  company  liable,  under  the  terms  of  the 
statute,  for  the  negligence  of  such  engineer  resulting  in  injury 
to  his  co-employe.  The  authorities  we  have  cited,  with  the 
single  exception,  we  believe,  of  the  case  of  Bailway  Oa  v. 
White,  76  Tei.  102,  48  Am.  <fe  Eng  K  Cas.  206,  cited  by  ap- 
pellee, are  clear  and  uniform  on  the  propositions  discussed, 
and  are  in  accord  with  our  view  of  the  law  applicable  to  this 
case. 

Our  conclusion  is  that  on  the  undisputed  testimony  showing 
the  structure,  nature,  and  office  of  the  double  dead-woods  or 
double  buffers,  and  that  cars  of  that  description  were  fre- 
quently hauled  over  appellant's  tracks,  and  in  the  absence  of 
all  proof  showing  that  the  particular  coupling  apparatus  was 
defective,  or  out  of  repair  or  unsuited  to  the  purpose  in- 
tended, or  that  the  car  was  unsafe  for  transportation  over 
appellant's  road,  it  results  as  a  matter  of  law  that  it  w^s  not 
negligence  in  appellant  to  receive  or  transport  such  car  over 
its  tracks.  And,  it  likewise  appearing  tnat  the  increased 
hazard  in  coupling  such  cars  was  open  to  the  ordinary  obser- 
vation of  any  person  using  reasonable  care  and  prudence,  it 
further  reanlts  that  it  was  not  negligence  on  the  part  of  ap- 
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pellant  in  not  instraotiiig  or  warning  appellee  specially  id 
regard  to  the  increased  risk  in  conpIiDg  cars  with  doable 
dead-woods  or  double  boffers;  snch  increased  risk  being,  under 
the  circamstsnces,  incident  or  ordinary  to  the  risks  assumed 
by  appellee  on  entering  appellant's  employment,  and  merely 
calling  for  the  exercise  of  a  higher  degrdd  of  care  aiid  pru- 
dence on  the  part  of  appellee  in  discharging  his  duties  than 
when  coupling  cars  of  the  style  generally  in  ose  on  defendant's 
'  road. 

The  general  charge  reiijuested  by  the  defendant  should  have 
been  given,  and  its  motion  for  a  new  trial  should  have  been 
granted. 

The  judgment  of  the-circnit  court  will  be  reversed,  and  the 
cause  remanded. 

Injurin  to  Emplojei  Coupling  Cars  of  Another  Company. — See  Tbomu 
«.  Hiaaiiuri  Phc.  K.  Co.,  and  bow,  onfa,  pp.  144,  108;  Rujoulda  «.  Boston  A 
H.R.  Co.,jw«& 


Beiholdb 


BoeroN  ib  Maine  R  Co. 

{Vermont  Suprvma  Otntrt,  Moroh  4,  1899.) 

Injury  to  Employs— Cou pi ingi^art—Du^  to  Instruct  Qrvon  Handi. — A. 
nilniiul  ompaD;  is  liable  for  iiijuriei  received  by  an  emuldjd  ia  coupling 
can  equipped  with  doable  dead-nooda  where  such  einploj4  hnd  been  in  ' 
the  service  but  &  few  days,  and  had  not  been  instructed  as  to  double  dead- 
«On<I  cars  nr  ihe  dan^^ers  encountered  in  conplinf;  tliem. 

Contributory  Negligonce  In  Coupling  Cars  Having  Double  D«ad-woods. — 
A  green  hand  in  tile  service  of  a  ruilroad  coaipan;,  whu  knows  Dulhing 
of  Lhe  danger  of  coupling;;  cars  baving  double  dead-woods,  and  who,  at  the 
time  he  was  injured  nliile  making  such  coupling,  had  but  a  few  seconds 
to  obaerve  and  act,  ia  not  negligent  as  a  matter  of  law  in  not  notieing  that 
the  doiihlo  dcad-wonds  would  meet  aod  injure  him. 

Injury  from  Cars  Received  from  Connecting  Line. — There  is  no  distinc- 
tion between  the  liabilit;  of  a  railroHd  cumpHJiv  for  injuries  to  its  em- 
pluj^  in  respect  to  its  own  cars  and  those  belunK'ng  to  cnother  mad 
coming  to  it  for  transportatinn  over  its  line,  altliough  a  stutute  imp'ises  an 
obligation  to  receive  and  forward  such  cars,  and  ttltbougtf  thu  company 
would  lose  its  through  business  unless  it  does  so. 

ExcGPiiOMS  from  Orleans  county  court 
Action  to  recover  damages  for  personal  injuries. 
O.  A.  Proviy  and  E.  A.  Cook,  for  plaintim 
Dicherman  dh  Young,  for  defendant. 
SS  A.  &  E.  B.  CsB.— 12 
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T&TT,  J. — After  the  plaintiff  rested  in  the  opening  of  his 
case,  the  defendant  moved  for  a  verdict  upon  the  ground  thai 
g,^j(,,^,„.  there  was  no  teBtimonj  tending  to  show  that  the 
■kiparranbT  defendant  was  negligent  in  receiving  or  hauling 
■Mih*rc«B.  the  cars  which  caused  the  injury  to  the  plainti^ 
**"'  nor  in  cautioning  the  plaintiff  about  the  work  that 

he  was  to  do.  The  plaintiff  claimed  to  recover  upon  both 
grounds.  The  cars  causing  the  injary  did  not  belong  to  the 
defendant,  were  not  of  its  construction,  but  came  to  it,  in  the 
course  of  its  business,  from  a  connecting  road.  It  is  difficult 
to  see  any  distinction  between  the  liability  of  the  defendant 
in  respect  to  its  own  cars  and  those  belonging  to  another 
road,  coming  to  it  for  transportation  over  its  line.  If  any 
part  of  the  equipment  of  a  car  is  not  safe  and  auitable 
when  annexed  to  its  own  property,  it  is  doubtful  if  the 
statute  would  compel  it  to  transport  cars  belonging  to  others 
eqnipped  in  the  same  manner.  Conceding  that  the  statute 
imposes  an  obligation  upon  the  defendant  to  receive  and  for- 
ward care  coming  to  it  from  a  oouuectiug  line,  it  may  well  be 
questioned  whether  it  could  be  compelled  to  receive  those 
dangerous  in  their  construction  or  deadly  in  their  use.  The 
defendant  urges  that,  in  addition  to  the  obligation  imposed 
upon  it  by  statute  to  receive  such  cars,  unless  it  does  so  it 
will  lose  its  through  business.  Whether  such  would  be  the 
result  is,  at  least,  problematical.  It  might  be  the  means  of 
compelling  connecting  roada  to  provide  their  cars  with  suit- 
able equipment.  Whatever  might  be  the  result  in  respect  of 
a  lo3»  of  buainesa,  we  know  of  no  legal  reason  for  relieving  a 
company  from  liability  for  its  negligence  in  order  to  enable  it 
to  retain  its  business.  We  think  the  testimony  did  not  tend 
to  show  negligence  in  tbe  defendant  in  receiving  and  for- 
warding  cars  equipped  with  double  dead-woods ;  that  with 
suitable  instructions  to  a  hralteman  double  dead-woods  are 
as  safe  as  single  ones.  If  this  was  the  only  question  in  the 
case,  we  should  be  inclined  to  affirm  the  ruling  of  the  court 
below. 

The  important  point  in  the  case  is  the  claim  of  the  plaintiff 
that  the  defendant  neglected  to  give  him  suitable  instructions 
KiBiinncaU  ^^  regard  to  coupling  cars  equipped  with  double 
nuiDRt«iif  dead-woods.  Upon  this  claim  the  testimony  of 
•traatpiaiR.  the  plaintiff  tended  to  show  that  he  was  employed 
*"'  by  tue  defendant  as  a  brakeman  upon  ooe  of  its 

freight  traius,  and,  wheu  in  the  line  of  his  duty,  was  injured 
in  an  attempt  to  couple  two  cars  equipped  with  double  dead- 
woods  ;  that  freight  cars  are  equipped  with  dead-woods  either 
single  or  double ;  that,  in  coupling  oars  with  single  dead- 
woods,  the  latter  do  not  mee^  being  prevented  from  meeting 
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lyy  a  shoulder  upon  tLe  drawbar,  laaviiig  a  space  beiirefm 
them  Bofficiently  vide  for  the  brakeman  to  aae  hia  arm  in 
iiandling  the  conplmg-pin  ;  that  with  double  dead-woods, 
-when  the  cars  come  together  the  dead-woods  meet ;  that 
coupling  freight  cars  is  a  very '  dangerous  business  with  either 
kind  of  deattwoods ;  that  he  was  a  young  man,  ignorant  of 
railroad  service,  inexperienced  in  coupling  cars,  and  at  the 
time  of  the  accident  had  not  observed  cars  with  double  dead-  . 
woods ;  that  defendant  employed  him  knowing  of  his  igno- 
rance and  experience,  put  him  at  work  as  brakeman,  gave  liim 
DO  inatructious  as  to  coupling  cars,  save  certain  danger  from 
cars  loaded  with  lumber  ;  that  within  a  few  days  he  learned 
to  couple  cars  with  single  dead-woods,  but  that  in  his  first  at- 
tempt to  couple  double  dead-Wood  cars  he  lost  an  arm ;  that 
the  manner  of  coupling  the  two  kinds  was  essentially  differ- 
ent; that  in  coupling  cars  equipped  with  double  dead-woods 
the  arm  and  hand  must  be  'kept  above  or  below  the  dead- 
woods,  instead  of  between  them,  as  in  the  case  of  single 
dead-woods,  as  the  double  ones  meet,  while  the  single  ones  do 
not ;  that  double  dead-wood  cars  were  brought  onto  the 
<lefendant's  road  daily  in  large  numbers  ;  that  one  might  rea- 
aonably  be  expected  in  any  train  ;  that  about  the  sixth  day  of 
this  service  he  was  called  upon  suddenly  to  couple  the  two 
parts  of  a  train,  and  attempted  to  do  it ;  that  the  cars  were 
equipped  with  double  dead-woods,  and  he,  not  noticing  the 
difference,  made  the  attempt,  in  his  usual  way ;  that  his  arm 
was  caught  at  once  and  crnsbed  between  the  deafl-woods. 

These  are  the  main  facts  indicated  by  the  plaintiff's  testi- 
mony. Did  he  have  the  right  to  have  them  submitted  to  the 
jnry  ?  When  an  employer  engages  one  to  perform  a  danger^ 
ous  service  which  requires  caution  and  the  exercise  of  pecul- 
iar skill,  knowing  that  he  is  without  experience  and  ignorant 
of  its  dangers,  it  is  the  duty  of  the  employer  to  give  the  em- 
ploye suitoble  instrnctions  and  warnings  as  to  the  dangers  he 
18  likely  to  meet  in  the  performance  of  the  services  he  is  en- 
gaged in  and  is  required  by  the  employer  to  perform.  The 
defendant  does  not  seriously  contend  against  this  rule,  but 
insists  that  at  the  time  of  the  accident  it  was  usinfj  all  rea- 
Honable  means  to  instruct  the  plaintiff  as  to  the  duties  of  his 
position,  the  dangers  of  the  work,  and  how  to  avoid  them. 
Bat  this  very  fact  was  one  that  the  plaintiff  had  the  right  to 
have  the  jury  pass  upon ;  for  the  court  cannot  say,  as  a  matter 
of  law,  that  the  defendant  was  fulfilling  its  duty  in  respect 
of  instructions.  In  his  few  days'  service  he  had  learned  to 
conple  single  dead-wood  cars,  and  had  been  warned  of  danger 
from  cars  loaded  with  lumber,  but  his  testimony  tended  to 
show  that  he  had  not  been  instructed  as  to  double  dead-wood 


DcizcdbvGoOglc 


180  REYNOLDS  V.   BOSTON   &   MAINE   K.   CO.       (tOL.  6^ 

oarB,  nor  even  informed  of  their  exiBtence.    In  this  respect 
we  think  it  tended  to  show  negligence  in  the  defendant  in  noi 

S'viug  him  suitable  instructions  as  to  the  manner  of  coupling 
em  and  its  dangers.  It  did  not  suffice  for  the  defendajit  to 
tell  the  plaintiff  that  he  must  be  careful,  that  the  business 
was  highly  dangerous.  This  must  have  been  apparent  to 
any  one  of  ordinary  observation.  He  should  have  oeen  told 
in  what  the  hidden  dangers  consisted,  and  how  to  avoid 
them,  and  given  suitable  instructions  as  to  his  duties. 

The  defendant  makes  the  further  objection  that  the  acci- 
dent was  caused  by  the  plaintiff's  own  negligence.  There  is 
no  doubt  abont  the  rule  of  law  invoked  by  the  de- 
Cratrtbatorr  fendant  in  this  respect.  Conceding  the  negligence 
MsUri.e«.  ^j  y^^  defendant,  if  that  of  the  plaintiff  contributed 
in  the  least  degree  to  the  accident  there  can  be  no  recovery. 
But  this  was  not  a  gaestion  for  the  court  as  the  evidence 
then  stood  before  it.  It  was  a  proper  question  for  the  jnry. 
It  is  true  that  at  the  time  of  the  accident  the  plaintiff  could 
see  the  drawbars ;  be  could  see  the  double  dead-woods.  The 
cars  were  fast  coming  together.  He  had,  at  the  most,  bat  a 
few  seconds  to  make  any  observations,  or  examine  the  appli- 
ances for  connecting  them.  If  it  was  apparent  to  him  at  the 
time  that  the  dead-woods  wonld  meet  under  such  circum- 
stances, the  claim  of  the  defendant  might  be  urged  with  some 
force ;  but  the  question  is,  Was  he  negligent  in  not  observ- 
ing that  they  would  meetr— that  the  drawbars  were  so  con- 
structed that  they  would  be  pushed  back  under  the  cars  so- 
that  the  dead-woods  would  meet?  In  all  the  cars  which  be 
^en  handled  the  drawbars  prevented  the  dead-woods  from 
meeting.  He  had  but  a  few  seconds  to  observe  and  act,  and 
to  say,  as  matter  of  law,  that  he  was  negligent  in  not  noticing 
that  the  double  dead-woods  would  meet,  is  to  hold  him  to  a 
rule  which  we  think  is  too  strict.  It  was  for  the  jury  to  say 
whether,  under  all  the  circumstances,  he  was  negligent. 

It  is  true  that  a  servant  assumes  the  known  and  obvious 
dangers  attendant  upon  his  entering  and  continuing  in  the 
employment  in  which  he  is  engaged,  but  this  rule  does  not 
relieve  tlie  employer  from  the  duty  of  giving  the  servant  suit- 
able instructions  as  to  the  peculiar  dangers  of  the  service. 
The  dangers  may  be  obvious  to  an  experienced  brakeman,  hut. 
an  inexperienced  one,  or  one  with  no  instructions,  may  fail  in 
perceiving  them.  The  service  is  fraught  with  danger.  Bail- 
road  statistics  show  that  one  brakeman  is  killed  and  more 
than  twenty  are  wounded  in  the  United  States  daily  in  coup- 
ling and  uncoupling  cars.  Experts  in  the  service  often  suffer ; 
much  more  the  ignorant  and  inexperienced.  The  equipment 
of  the  car  whicli  caused  the  plaintiff's  injury  is  appropriately 
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-denominated  the  "  deftd-wood,"  for  vhatever  gets  between 
-them  is  thereafter  "as  dead  as  a  door-naiL"  A.  brakeman's 
body  or  arm  is  a  frail  inatrament  when  used  to  stop  a  moving 
freight  train.  A  master  must  not  expose  a  Bervant  ignorant 
of  tiie  great  dangers  of  the  service,  and  inexperienced  in  the 
manner  of  performing  them,  even  with  bi»  consent,  to  such 
dangers,  withoat  instructions  and  cautions  sufficient  to  enable 
him  to  du  Lis  work  as  safely  as  the  circumstances  by  which 
he  is  surrounded  permit ;  be  exercising  reasonable  care  and 
prudence  on  his  part.  An  experienced  man  may  safely  do  a 
service  involviug  obvioas  danger,  while  certain  mjury  would 
follow  the  attempt  to  do  it  by  one  inexperienced  or  without 
instructions.  An  inezperienced  man  may  see  the  danger,  but 
be  ignorant  of  the  risk  and  of  the  manner  of  performing  the 
wor£  so  as  to  avoid  injury  therefrom.  This  case  is  a  good 
illustration  of  the  reasonableness  of  the  rale  requiring  in- 
structions and  cautions  by  a  master  of  the  hazards  of  the  ser- 
vice in  which  the  servant  is  engaged.  Had  the  plaintiff  been 
informed  of  double  dead-woods,  and  shown  how  to  couple 
cars  equipped  with  them,  he  would  undoubtedly  have  avoided 
the  injury.  The  master,  at  least,  would  not  have  been  in 
fault.  An  object-lesson  of  thirty  minutes'  duration  would,  no 
doubt,  have  been  sufficient  to  teach  him  the  mode  of  coupling 
cars  equipped  with  double  dead-woods  and  the  dangers  inci- 
dent thereto. 

The  testimony  tending  to  show  negligence  in  the  defend- 
ant in  the  respect  indicated,  and  that  the  plaintiff  was  in  the 
exercise  of  due  care,  the  case  should  have  neen  submitted  to 
the  jury.  In  failing  to  do  this  there  was  error  in  the  ruling 
of  the  court  below,  for  which  the  judgment  is  reversed  and 
cause  remanded. 

Injuria*  to  Employas  Coupling  Cart  Rac«lv«d  from  Connaeting  Lino.— 
See  Thomas  0.  Misauuri  Pac.  R.  Co., and  note,  ante,  pp.  U6. 166;  Lauia*ill« 
-A  N.  R.  Co.  e.  Bnland,  anU,  p  169. 

Oefactlvo  Coupling  Appwa\ua—Draught-iron»  of  Different  Iltigitt. — The 
fact  tliut  tlie  dmugiil-iruiiB  on  two  cnrs,  nhicli  a  brakumnn  attempted 
to  couple,  were  at  different  heights,  will  not  authorize  a  recovery  againit 
the  railroad  compaoj  for  hq  injury  received  while  attempting  to  make  Buch 
coupling,  where  there  is  uo  evidence  that  this  condition  was  the  caii^e  of 
the  injnry.  Kruse  v.  Chicago  M.  &  8t,  P.  B.  Co.,  (Wis,,  June  15,  1B92),  53 
H.  W.  Rep.  755. 

"  OtMiK-neci"  Coaf^ing  —  Knowledge  of  Employi.~la  Texas  &  N.  O. 
R.  Co.  0.  Oonroy,  88  Tex.  314,  the  ground  of  complaint  of  an  employe 
injured  while  coupling  cars  was  that  the  coupling  apparatus  od  the 
tender  of  the  eumue  had  as  one  of  its  attachments  what  is  know  as  the 
"  goose-neck."  The  court  charged  that  it  the  "  gooae-neck  "  coupling  ap- 
paratus was  not  more  dangerous  than  an  ordinary  coupler,  and  also  that  "jf 
p1unti9  knew  of  its  being  there,  and  did  not  use  ordinary  care,"  etc..  he 
«uuiot  recover.    It  was  held  that  this  waa  error  aince  theeiistence  of  either 
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of  the  facta  conimcted  bj  "and"  woald  d«rnt  s  reeoTery,  But  it  was 
hald  that  not  to  be  error  to  cha^e  that  "  if  the  jury  believe  from  the  evi- 
dence that  the  goose-neck  might  have  been  aeen  by  the  plaintifi  on  the 
occasion  in  question,  but  that  be  did  not  in  fact  notice  it,  then,  if  tho 
jury  believed  that  plaintiff  did  not  expect,  and  had  no  reaaon  to  expect, 
the  ffoose-neek  there,  and  waa  not,  in  view  of  the  ciTcurastances,  guilty  of 
negligence  in  not  noticing  it,  the  plaintiff's  failure  to  notice  it  nould 
not  debar  a  recovery," 

£o*i  of  Tail-bolt  —  Gatitt  of  Aeeidtnt.  —  In  Tuck  v.  Louiarille  &  N.  R 
Co.,  (Ala.,  Jan.  12,  1898,)  12  So.  Rep.  168,  which  was  an  action  for  Itio 
death  of  a  brakenian,  it  appeared  that  tbe  train  on  which  he  waa  riding, 
while  going  down  grade,  separated  into  two  parts,  and  when  atopped  at  a 
station  it  was  discovered  that  the  separation  was  caused  by  the  loss  of  a 
tail-bolt,  wbich  formed  part  of  the  draw-head  of  a  car,  whereby  it  was  left 
unfastened  and  unsafe.  There  was  no  evidence  as  to  the  condition  of  the  , 
holt  when  the  train  start«d,  or  at  any  time  bi'fore  or  after  the  accident 
which  tended  to  show  a  defect  in  coupling  appliances,  except  as  inferable 
from  tbe  mere  parting  of  the  train.  Before  the  accident  happened  the  train 
had  gone  upgrade  at  many  places,  wbich  was  evidence  to  show  that  if  the  tail- 
bolt  was  out  of  place  the  train  would  of  necessity  have  parted  while  going 
up  grade.  There  was  no  evidence  to  show  when  or  at  what  place  tlie  tail- 
bolt  waa  lost.  The  evidence  showed  that  appliances  of  tbe  same  kind 
were  used  on  well-regulated  railroads,  and  that  the  keys  of  tail-bolts  often 
pulled  out,  letting  the  trains  part  on  all  raili-oadi.  It  was  Mdthmt  tbe  In- 
ference was  that  the  tail-bolt  got  out  of  place  just  before  the  train  parted, 
and  that  the  facts  were  inconsistent  with  any  inference  of  a  defect  in  tto 
coupling  appliances  from  the  mere  separation  of  the  train. 

D^tetm  Draw-head  ~- Probability  that  D^eet  wot  Latent. — In  Grant  v. 
Pennsylvania  &  N.  Y.  C.  &  R.  Co..  183  N.  Y.  667,  the  injury  waa 
caused  by  tlie  breaking  of  a  draw-head.  There  waa  nothing  in  tlie  evi- 
dence to  show  that  the  appHance  was  defective  insucfaamaonerastoinmlve 
liability  by  the  defendant.  Prom  what  appeared  it  may  hare  been  broken 
on  account  of  a  latent  defect  in  the  iron,  which  no  inspection  would  hav« 
reached.  It  was  held  that  a  <rerdict  for  the  plaintiff  could  not  be  sustained. 
The  court  said : 

"  We  may  speculate  and  wonder  whether  the  accident  waa  tx  waa  not 
caused  by  this  alleged  defect  in  the  drawbar,  and  whether,  by  reason  of 
this  slight  bend,  it  did  not  unduly  press  against  the  draw-bead,  and  thua 
cause  the  fracture  of  the  latter ;  but  there  is  nothing  in  the  case  that  would 
permit  us  to  exchange  our  speculation  or  wonder  for  a  belief  formed  upon 
tbe  evidence.  If  the  accident  occurred  by  reason  of  a  tsteut  defect  in  the 
draw-head  of  tbe  car,  the  defendant  would  not  be  liable  in  this  case  if  it. 
had  employed  competent  persons  to  build  the  car,  and  exercised  proper 
diligence  in  that  behalf.  Where  tbere  are  two  or  more  possible  .causes  of 
an  injury,  for  one  or  more  of  which  the  defendant  is  not  responsible,  the 
plaintiff,  in  order  to  recover,  must  show  by  evidence  that  the  injury  waa 
wholly  or  partly  tbe  result  of  that  cause,  which  would  render  the  defendant 
liable.  If  the  evidence  in  the  case  leaves  it  just  as  probable  that  the  in- 
jury was  the  result  of  one  cause  as  of  the  other,  the  plaintiff  cannbt  recover. 
Searles  o.  Railroad  Co..  101  N.  Y.  661.  25  Am.  &  Eng,  R.  Cas.  858;  Tay- 
lor e.  City  of  Youkers,  105  N.  Y.  803,  209,  18  Am.  &  Eng.  Corp.  Cas.  26S. 
When  the  efidence  on  the  part  of  the  defendant  is  examined,  it  appears 
almost  beyond  doubt  that  the  deviation  of  the  drawbar  from  a  straight  lina 
had  no  effect  whateverio  producing  the  result.  The  evidence  on  the  part  of 
tbe  defendant  shows  that  the  pectuiar  manner  in  which  the  bar  waa  fastened 
to  the  locamotive  styled  the  "  nniTcrsal  knuckle"  permitted  such  room  lot 
play  on  tlte  part  of  the  bar  that  the  email  bend  in  it  waa  absolutely  of  na 


DcizcdbvGoOglc 


TOL.  68]  If  ASTBR   AND  8ZRTANT.  183 

sfiect  nhatever.  If  there  were  ukj  erldevce  to  the  cffntntry  «i  the  put  of 
tlM  plaiatiff,  thii  qaestion  would  be  one  for  the  jurj ;  but,  where  tbeie  ]b 
SB  entire  abaence  of  evidence  on  the  port  of  the  pUtintiS  as  to  the  c«uh  of 
the  injury,  that  which  was  introduced  on  the  part  of  the  defendftnt  wsrna 
TIB  of  the  wholesome  character  of  the  rule  which  requires  Eome  evidence, 
and  not  mere  speculation,  upon  which  to  base  a  verdict  upholding  the 
defendant's  liabilitj." 

Injur]/  to  Firmnan  Throan  frmn  TVoin.  —  In  Borden  e.  Delaware,  L.  Se 
W.  U.  Co.,  131  N.  Y.  671.  a  fiieman  was  killed  under  the  following;  circum- 
stances: One  night,  shorili^  after  the  train  on  which  be  was  running  left  a 
station,  the  trun  parted  between  the  tender  and  a  car  which  had  been 
attached  at  the  last  station.  The  train  was  coupled  together  again,  and 
proceeded  on  its  way.  Boon  afterward,  the  deceased  being  missed,  it  was 
stopped  and  aaearch made,  which  reanlted  in  finding  hia  dead  body  within 
the  rails  at  about  the  place  where  the  train  had  become  uncoupled.  The 
evidence  tended  to  show  that  the  car  next  the  tender  whs  out  of  repair, 
and  in  such  wise  as  to  cause  it  to  jump  up  and  down  while  in  mutton. 
When  the  train  broke  apart  it  was  found  that  the  coupling-pin  had  worked 
itself  out  of  the  link  so  as  to  cause  the  separation  of  the  train.  No  witness 
was  able  to  tell  how  the  accident  occurred,  but  merely  to  surmise  with  refer- 
ence to  it.  It  was  held  that  there  was  no  fact  upon  which  neligence  in  the 
defendant  could  be  predicated  with  reference  tu  its  duty  to  deceased. 

AfiA  tee  generaily  at  ta  Injuriet  to  Employii  from  D^teUve  Coupling 
AfpvntvM,  note,  81  Am.  &  Bag.  R.  Cas.  168;  note,  48  Am.  &  £ng.  H. 
flu.  IftS. 


BioHifOND  &  Danville  B.  Co. 

{North  OaroUna  Buprame  Oourt.  Dee,  33,  1893.) 

Injitry  to  Emplojpe—Duty  of  Railroads  to  Provide  Improved  Couplings. — 
Arailroad  company  is  not  ocgligant  in  failing  tii  provide  its  cars  with  im- 
proved coupling  apparatus  which  will  obviate  the  necessity,  under  any  cir- 
cnmstances,  of  employes  going  between  the  cars  In  order  to  fasten  one  to 
the  other. 

Injury  while  Coupling  Cars  Unprovided  wKh  Bumpera—Llabillty  of 
Company. — A  railroad  company  is  liiilile  for  injuries  to  a  brskemau  cruelied 
between  two  cars,  unprovided  with  bumpers,  which  he  was  suddenly  called 
apon  in  the  night-time  to  couple,  and  of  the  condition  of  which  he  could 
sot  have  previously  infonned  himself.  It  cannot  be  said  that  it  was  hia 
doty  to  eiamine  the  car  for  bumpers  before  nttempting  to  couple  them. 

Contributory  Negligence — Disobedience  of  Rules — Waiver  by  Conductor- 
— Where  a  conductor  orders  a  brakeman  to  go  between  cars  to  couple  them, 
tfais  GonBtitutes  a  waiver  on  behalf  of  the  company  of  a  rule  agreed  to  by 
ttae  brakeman  forbidding  him  to  go  between  cars  to  couple  them,  and  ez- 
preasly  waiving  liability  for  injuries  resulting  from  the  disobedienoe  of 
mch  rule. 

BuKWELL,  J.,  dittentiinf. 
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Appeal  from  Quilford  saperior  court.' 
Action  to  recover  damages  for  personal  injmies. 
John  A.  Barringer,  for  appellaut 
D.  Schetick,  for  respondent 

At£BE,  3. — The  court  below  held  that,  npon  the  whole  evi- 
dence, the  plaintiff  had  failed  to  make  out  ^prima/acie  case. 
The  burden  was  upon  the  servant,  suing  his  em- 
Qinttt*  »«-  plojera,  to  show  (1 )  th&t  the  machinery  was  defect- 
.**■"*■  ive  ;  (2)  that  the  defects  were  the  proximate  cause 

of  the  injury  ;  (3)  that  the  master  had  knowledge,  or  might, 
by  the  exercise  of  ordinary  care,  have  had  kuow^dge  of  such 
defects.  Hudson  v.  Kailroad  Co.,  104  N.  Car.  491,  10  8.  E. 
Bep.  669.  The  question  presented  by  the  appeal,  therefore,  is 
whether,  ia  any  aspect  of  the  evidence,  the  plaintiff  has  re- 
lieved himself  of  the  onus  probatidi  imposed  upon  him  by 
law. 

The  first  point  to  be  considered  is  whether  the  defendant 
company  was  negligent  in  failing  to  provide  what  is  known 
DMrupro.  a3  tli6  "  Janney,"  or  some  other  improved  coupler, 
tM*  lapioTMi  which  would  obviate  the  necessity,  under  any  oir- 
cHpiiaiM.  cnmstances,  of  going  between  the  ends  of  cars  in 
order  to  fasten  one  to  another.  The  general  rule  is  that  it  is 
not  the  duty  of  railway  companies  to  furnish  machinery  of 
the  very  best  varieties,  or  to  attach  appliances  of  the  latest 
and  safest  kinds,  but  that  it  is  culpable  to  use  cars  or  engines 
of  any  particular  pattern  which  an  ordinary  inspection  would 
show  to  be  defective.  In  view  of  the  changes  incident  to  new 
inventions  and  discoveries,  facts  which  would  not  have  shown 
negligence  a  fe#  years  since  may  now,  or  in  the  near  future, 
be  declared  inlaw  ample  evidence  of  culpable  dereliction  in 
daW,  such  as  will  involve  liability  for  damages.  1  Shear.  & 
K.  Nee.  §  12  i  Blackwell  v.  Kailroad  Co.  (decided  at  this  term), 
16  S.  E.  Bep.  12.  We  think  that  the  time  has  arrived  when 
railroad  companies  should  be  required  to  attach  such  coup- 
lers, aud  perhaps  air-brakes,  or  appliances  equally  safe  and 
effective  for  checking  the  speed  of  moving  trains,  on  all  pas- 
senger cars,  since,  as  a  rule,  each  corporation  uses  for  carry- 
ing passengers  none  but  its  own  conveyances,  and  the  new 
couplers  have  now  become  so  cheap,  as  compared  to  the  value 
of  the  lives  aud  limbs  of  servants  and  passengers,  that  it  is 
not  unreasonable  to  require  that  they  provide  them,  on  peril 
of  answering  for  any  damage  which  might  have  been  obviated 
by  their  use.  But  while,  dnabtless,  the  day  wUl  soon  come 
wnen  they  can  be  attached  at  comparatively  small  cost  to  all 
freight  cars,  it  might  seriously  embarrass  our  commerce,  in- 
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Tolvin^  an  intercliaiige,  for  the  purposes  of  expeditions  trans- 

SirtatiOQ,  of  Tehicles  between  all  of  the  roads  from  Canada  to 
exico,  were  every  canier  required,  not  only  to  incur  the 
expense  of  buying  the  right,  and  readjusting  all  of  its  own 
cars  for  the  use,  of  the  improved  fastening,  but  also  to  choose 
between  refusing  to  receive  a  car  of  another  company  without 
such  couplers,  and  incurring  contingent  liability  for  using  it; 
since  the  liability  of  tlje  corporation  for  such  defects  in  those 
received  from  other  companies  is  the  same  as  for  defects  in 
its  own.  Patt  By.  Ace.  Law,  312  ;  Miller  v.  Railroad  Co.,  99 
N.  T.  657 ;  Jones  v.  Railroad  Co.,  92  N.  T.  628. 

But  it  appears  from  the  evidence  that  the  plaintiff  was  sud- 
denly called  upon  on  a  very  dark  night  to  couple  to  the  train 
two  box  cars  standing  upon  the  sidiog  at  Durham  (^„,||hMt 
— one  of  which  belonged  to  the  defendant,  and  an-  baapan-UB. 
other  to  a  different  company— and  that,  when  the  w'»j'  «• 
train  backed  toward  the  train  on  the  siding,  he  saw  *'**■"»»• 
that  the  pin,  which  he  had  adjusted  with  a  stick  in  the  draw-head 
of  the  car  standing  on  the  track,  would  not  go  down  iuto  the 
link  of  the  draw-head  in  the  moving  car,  which  he  had  also 
arranged  with  his  stick,  unless  he  should  use  his  hand  to  pnsh 
it  down,  and  in  this  emergency  he  rushed  in  between  the  cars, 
as  the  conductor  had  ordered  him  to  do  whenever  he  failed  in 
the  effort  to  couple  with  a  stick.  After  getting  between  the 
standing  and  the  moving  car,  he  discovered  for  the  first  time 
that  there  were  no  bumpers  on  either  car.  Bumpers  are 
blocks  of  wood  fastened  to  the  end  of  a  box  car,  above  and 
below  or  on  either  side  of  the  draw-head,  and  usually  protrude 
about  eight  or  ten  inches,  so  that  tbev  serve  the  double  pur- 
pose of  preventing  draw-heads  from  being  broken  by  a  colli' 
sion,  and  of  protecting  brakemen  who  may  be  between  the  . 
oars.  Draw-neads  have  springs  in  them,  and  give  way  when 
they  come  into  collision  with  each  other,  so  that  they  cannot 
be  nuide  to  subserve  the  purpose,  like  bumpers,  of  holding 
the  oars  apart. 

In  Gottlieb  v.  Railroad  Co.,  100  N.  T.  467, 24  Ana.  &  Eng.  R 
■Cas.  421,  where  the  facts  were  that  a  brakeman  was  injured 
in  coupling  two  cars  belonging  to  anothercompany,  the  bump- 
ers being  only  three  inches  long,  the  court  said:  "The  de- 
fendant  was  under  obligation  to  its  employes  to  exercise  rea- 
sonable care  and  diligence  in  furnishing  them  safe  and  suitable 
implements,  cars,  and  machinery  for  the  discharge  of  their 
duties.  *  *  *  The  defect  was  an  obvious  one,  easily  discov- 
■erable  by  the  most  ordinary  inspection,  and  it  would  seem  to 
be  the  grossest  negligence  to  put  such  cars  into  any  train, 
and  especially  into  a  train  consisting  of  cars  of  different 
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gange.  Bnt  these  two  can  did  not  belong  to  the  defendant. 
They  belonged  to  other  compaoieB,  and  came  to  it  loaded, 
and  it  was  drawing  them  over  its  road.  *  *  *  It  is  not  bound 
to  take  snch  cars  if  they  are  known  to  be  defective  and  unsafe. 
Even  if  it  is  not  bonnd  to  make  tests  to  discover  secret  defects, 
and  is  not  responsible  for  such  defects,  it  is  bound  to 
inspect  foreign  cars  juBt  as  it  would  inspect  its  own  cars. 
*  *  *  When  cars  come  to  it  which  have  defects  visible 
or  discoverable  by  ordinary  inspection,  it  must  either 
remedy  such  defects  or  refuse  to  i^ke  snch  cars.  So  much, 
at  least,  is  due  from  it  to  its  employes.  The  employes  can  no 
more  be  said  to  assume  the  risk  of  such  defects  in  foreign 
cars  than  in  cars  belonging  to  the  company.  *  *  *  The  defect 
here  complained  of  was  obvious,  easily  discoverable  by  the 
most  ordinary  inspection,  and  it  seems,  it  could  have  oeen 
easily  remedied  by  simply  nailing  or  fastening  additional 
strips  of  woods  to  the  ends  of  tlie  cars,  so  as  to  give  the 
bumpers  safficient  width  to  afford  the  protection  needed  and 
intended." 

The  case  being  exactly  in  point,  it  seems  not  inappropriate- 
to  reproduce  the  language  of  Judge  Eakl  from  this  elaborate 
opinion,  instead  of  discussing  the  same  question  at  greater 
length  for  ourselves.  The  general  rule  is  that,  where  freight 
oars  are  obviously  so  defectively  made,  whether  by  a  failure  to 
attach  bumpers  at  all,  or  to  make  them  sufficiently  long  to 
protect  a  person  standing  between  the  cars  when  in  motion, 
or  in  consequence  of  any  other  fault  in  construction,  that  the 
slightest  indiscretion  on  the  part  of  an  operative  may  endanger 
bia  life,  the  company  is  liable  for  any  injury  resulting  from 
snoh  defects.  Bailroad  Co.  v.  Fredericks,  71  111.  294 ;  Bail- 
road  V.  Jackson,  65  lit.  492 ;  Wedgewood  v.  Bailroad  Co.,  41 
Wis  478.  In  Gottlieb's  case,  supra,  it  will  be  observed  that 
stress  was  laid  upon  the  fact  that  the  want  of  a  bumper  would 
have  been  discovered  by  an  ordinary  inspection,  and  in  onr 
case,  as  well  as  in  that,  the  brakeman  was  suddenly  called 
upon  to  pass  between  two  cars,  of  the  condition  of  which  he 
oould  not  have  previonaly  informed  himsell  Before  daylight 
on  a  dark  morning  the  duty  devolved  upon  him  of  attaching 
a  car,  which  it  may  be  was  never  north  of  Wilmington,  until 
brought  by  some  freight  train  with  which  plaintiff  had  no- 
connection  on  the  day  before  to  the  station  where  he  found  it. 
In  Johnson  v.  Bailroad  Co.,  81 N.  Car.  459,  where  the  injury  to- 
the  plaintiff  was  caused  by  a  defective  rod,  which  he  had  no- 
reasonable  opportunity  to  inspect,  Chief  Justice  Smitb,  speak- 
ing for  the  conrt,  said :  "  Had  the  proper  inspection  oeen 
made  by  the  defendant,  and  the  rod  repaired  and  strength- 
ened, the  accident  would  not  have  occurred ;  and  hence  it 
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mast  be  ascribed  to  the  defendant's  own  dereliotion  of  dnt;. 
The  fault  lies  with  the  company,  and  it  must  bear  the  oonee- 
qnencea."  The  defendant  ought  to  have  examined  its  own 
oar,  and,  upon  discovering  its  condition,  btimpers  conld  have 
been  placed  upon  it  at  comparatively  trivial  cost,  and  the 
same  duty  of  inspection  devolved  npun  it  wheu  the  other  car 
was  tendered  to  it ;  but  upon  examination  it  had  the  option, 
as  will  appear  from  the  authorities  already  cited,  of  refusing 
to  receive  it  at  all  or  of  repairing  it,  so  aa  to  make  it  safe,  after 
it  was  received. 

Ho,  apart  from  the  special  contract  which  is  pleaded  as  a 
defence,  the  defendant  isprima/ade  liable  to  answer  in  dam- 
ages because  of  its  negligence,  when  its  officers  ought  to  have 
known  of  the  defect,  and  to  have  remedied  it,  and  it  has  not 
relieved  itself  of  this  apparent  liability  by  showing  that  the 
plaintiff  knew,  or  had  opportunity  to  know,  the  condition  of 
the  particular  cars  on  the  sidiug ;  but,  on  the  contrary,  the 
only  testimony  on  the  subject  is  that  of  plaintiff,  to  the  effect 
that  he  did  not  see  the  car  till  he  had  put  himself  in -danger, 
and  then,  in  the  imperfect  light,  discovered  that  there  was  no 
bnmper  on  either  of  those  between  which  he  was  already 
oanglit  Orutchfield  v.  Kailroad  Co.,  76  N.  Car.  322  ;  Pleasant 
V.  Railroad  Co.,  95  N.  Car.  195  ;  Shear.  &  B.  Neg.  §§  92, 94,  95 ; 
-  Cooley,  Torts,  561.  Leaving  the  agreement,  designated  as. 
£<xhibit  A,  out  of  view,  if  there  is  any  testimony,  tending  tO' 
show  contributory  negligence,  there  was  certainly  no  admitted 
state  of  facts  which  justified  the  court  in  withdrawing  the  case 
from  the  jury,  and  holding  that,  in  any  aspect  of  the  evidence* 
the  iujnry  was  caused  by. the  fault  of  the  plaintiff.  In  Crutch- 
field's  case,  avpra,  it  was  expressly  declared  that,  though  the 
servant  assumed  the  risks  of  accident  incident  to  his  service, 
he  did  not  contract  to  excuse  the  negligence  of  the  company, 
onlesB  he  knew  of  the  danger  to  which  he  was  exposed  by  its 
vaot  of  care,  or  might,  by  reasonable  diligence,  nave  known 
of  it,  and  failed  to  give  notice  to  his  employer,  so  that  the 
defect  may  be  remedied. 

The  case  at  bar  is  not  one  in  which  the  plaintiff'  was  injured 
by  the  fault  of  a  fellow-servant,  but  by  the  negligence  of  the 
master  in  carelessly  retaining  on  the  Ime,  and  receiving  from 
other  carriers,  palpably  defective  conveyances ;  the  master 
being  presumed  to  know  of  the  danger,  which  could  have 
been  discovered  by  ordinary  inspection,  while  the  servant  had 
no  opportunity  to  know,  until  it  was  too  late  to  avoid  it.  The 
dangerous  condition  of  the  car  was  not,  as  in  Pleasants'  case, 
ttipra,  known  to  both  employer  and  employe,  but  only  to  the 
former.  Where  the  rolling-stock  or  machinery  of  a  company 
is  so  defective  in  its  construction  that  by  an  ordinary  inspec- 
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tion  the  company  could  discover  its  c{>nditioD,  unlera  it  appear 
that,  notwitbetaDdiiiB  sach  want  of  care  on  its  part,  the  super- 
veniDg  negligence  of  the  servaut  was  the  proximate  canae  of 
the  injury  complained  of,  the  company  ia  liable.  Wedgewood 
V.  Kailroad  Co.,  supra;  Hudson  v.  Hailroad  Co.,  aupra;  Bail- 
road  Co.  V.  YaliriiiB,  66  Ind.  511 ;  Gottlieb's  case,  aupra.  An- 
other case  precisely  in  point  is  King  v.  Kailroad  Co.,  14  Fed. 
Bep.  277,  8  Am.  &  Eng.  K.  Cae.  119,  lu  which  Judge  Gbeseam, 
of  the  circuit  court,  held  that  a  brakeman  in  coupling  cars 
had  a  right  to  assame  that  they  are  iu  good  and  safe  condi- 
tion, and  is  not  negligent  in  running  between  cars  without 
stopping  to  esamine  and  see  whether  the  draw -heads  are  prop- 
erly adjusted  or  not.  No  more  is  it  his  duty  to  examine 
bumpers  on  a  dark  night  before  essaying  to  couple  cars. 

The  cars  being  palpably  defective,  and  it  appearing  plainly 
that  the  company  might,  by  ordinary  care  in  inspecting  them, 
DifMicdinoi  li^'^fi  Known  their  condition,  the  defendant  still  in- 
ofriia-  sists  that  though  the  plaintiff  may  not  have  been 

w*tT«r  bj  negligent  in  knowingly  incurring  risk  that  he  might 
-•ujactor  Ij^yq  avoided,  still  he  was  violating  a  rule  of  the 
company  of  which  he  had  express  notice  when  he  passed  be- 
iweeu  the  cars  t6  adjast  the  coupling,  and  his  waut  of  care 
was  therefore  the  cause  of  the  injury.  The  authorities  which 
we  have  cited  fully  sustain  the  position  that,  in  the  absence 
of  such  an  agreement,  the  company  would  be  deemed  negli- 
gent, and  the  plaintiff  would  be  held  free  from  blame.  Id 
Addition  to  those  authorities,  we  can  fortify  our  position  more 
strongly  still  by  recurring  to  the  principle  that,  notwithstand- 
-  in^  any  real  or  supposed  negligence  of  an  injured  plaintiff,  a 
railway  company  is  liable  in  damages  if  but  for  its  own  want 
of  care  the  injury  could  have  been  avoided.  Deans  v.  Itul- 
road  Co.,  107  N.  Car.  686, 45  Am.  &  Eng.  K.  Cas.  45 ;  Clark  v. 
RaUroad  Co.,  109  N.  Car.  430,  48  Am.  &  Eng.  E.  Caa.  546.  If, 
therefore,  we  were  to  concede  that  the  plaintiff  was  culpable 
in  exposing  himself  to  danger,  the  carelessness  of  the  defend- 
ant would  nevertheleas  be  deemed  in  law  the  proximate  cause 
of  the  injury. 

Mr,  Beach,  citing  with  approval  71  BL  294,  ffupra,  saya: 
"  But  when  the  cars  are  so  constructed,  the  bumpers  being  of 
different  heights,  or  being  in  any  respect  so  made  that  the 
slightest  indiscretion  on  the  operative  will  prove  fatal  to  him, 
it  has  been  held  that  when  the  injury  results  from  such 
causes  the  company  is  liable. "  Beach,  Cont.  Neg.  §  366. 
Butthe  case  of  Cowlesw.  Railroad  Co., 84  N.  Car.  309,2  Am.  A 
Eng.  B.  Cas.  90,  it  would  seem,  iu  so  strikingly  analogous  as, 
upon  principle,  to  he  decisive  of  that  at  bar.  If,  tnen,  the 
«ompany  was  held  to  be  wanting  in  ordinary  care  because  the 
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cara  provided  did  not  so  fit  each  other  that  the  bumpers 
voala  keep  them  apart  and  prevent  collisions,  it  wonld  seem^ 
where  the  failure  to  place  any  bumpers  at  all  on  cars  is  the 
proximate  cause  of  a  collision  in  which  a  brakeman  is  injured, 
there  would  be  still  mote  palpable  proof  of  negligence.  Jus- 
tice KuFFiN  stated  the  fact  to  be,  appeared  from  the  plaintiff's 
testimony  on  the  trial,  "  that  the  brakeman  was  under  the 
immediate  direction  and  order  of  one  GariiKon,  who  was  the 
engineer  and  conductor  of  the  defendant's  freight  train,"  and 
that  while  executing  the  order  of  the  conductor,  as  in  our 
case,  the  brakeman  "  was  injured  in  the  manner  complained 
of,  by  &  collision  of  two  cars,  which  collision  resulted  from 
the  fact  that  the  cars  were  so  constructed  that  their  bumpers 
did  not  correspond  or  fit  one  another,  as  they  should  have 
done  in  order  to  prevent  the  cars  coming  in  too  close  contact 
— which  defect  was  unknown  to  plaintiff,  and  but  tor  which 
he  wonld  not  have  been  injured."  This  court  held  that  the 
defects  in  the  cars  were  such  as  to  establish  negligence  on 
the  part  of  the  defendant,  becanse  the  defect  was  so  obvious 
&a  to  be  seen  oo  inspection,  and  to  make  it  incumbent  on  the 
company  to  show  that  some  snbsequent  carelessness  on  the 
plaintiff  was  the  proximate  cause  of  the  injury.  The  state- 
ment as  to  the  relations  of  the  conductor  and  brakeman  was 
much  more  meagre,  it  is  true,  than  in  Patton  v.  Kailroad  Co., 
96  X.  Car.  466,  31  Am.  &  Eng.  B.  Cas.  298;  since  there  the 
•  superior,  discharging  himself  the  same  double  duties  of  con- 
ductor and  engineer,  was  expressly  shown  to  have  the  power 
to  employ  and  discharge  the  laborers  subject  to  his  orders. 

The  question  involved  in  all  such  cases  is  whether  the  sub- 
ordinate  feels  constrained  to  obey  the  orders  of  his  superior, 
though  -  apparently  obedienou  will  be  attended  with  peril, 
rather  than  run  the  risk  of  defying  his  authority.  The  fact 
that  the  conductor  has  the  power  to  employ  and  discharge 
brakemen  on  his  train  is  bnt  evidence  to  show  that  the  brake- 
men  fear  to  disobey  Iiis  oommands.  The  existence  of  such 
authority,  in  the  very  nature  of  things,  cannot  be  made  the 
invariable  test  of  the  servant's  culpability.  If  the  servant 
never  knows  or  communicates  with  a  higher  of&cial  than  the 
conductor,  and  receives  every  order  upon  which  he  acts  in 
the  line  of  his  duty  from  him  as  a  superior, — as  it  is  a  matter 
of  aniversal.  knowledge  is  the  true  state  of  facts  on  all  rail- 
roads,— is  it  nob  reasonable  for  the  laborer  to  conclude  that 
the  conductor  has  power  to  waive  the  requirement  of  the 
rule  that  he  has  signed,  and  that,  if  he  refuses  to  couple 
cars  in  accordance  with  his  direction  and  thereby  delays  the 
departure  of  a  train,  he  may  at  least  be  reported  for  ineffi- 
ciency and  discharged  from  the  service  of  the  company  ?    If 
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the  serraut  acts  upon  a  well^oanded  fear  of  loamg  bis 

Slaoe,  the  reasoii  of  the  role  woald  be  met,  and  he  Bhoold  be 
eclured  free  from  culpability,  anlesa  the  plaintiff  reokleasly 
exposed  himself  to  manifest  peril,  or  choae  to  subject  him- 
seU  to  danger  when  another  safe  mode  of  discharging  bis 
dntr  was  open  to  him,  as  in  Chambers  v.  Railroad  Co.,  91 
N.  Car.  475. 

The  elaborate  opinion  of  Justice  Field,  in  Railroad  Co.  v. 
Eoss,  112  U.  a  377, 17  Am.  &  Eng.  B.  Cas.  501,  in  which  he  re- 
views  the  question,  Who  are  servants  engaged  in  a  common  em- 
ployment V  in  the  light  of  all  the  previous  dacisionB  in  Amer- 
ica and  England,  contains  the  clearest  uid  most  philosoph- 
ical discussion  of  the  subject  to  be  found  in  any  authority  to 
which  we  have  had  access.  He  announces  the  conclasion  of 
that  court  as  follows :  "  A  conductor,  having  the  entite  con- 
trol and  management  of  a  railway  train,  occupies  a  very  dif- 
ferent position  from  the  brakemen,  the  porters,  and  other 
Bubordinates  employed.  He  is  in  fact,  and  shonld  be  treated 
as,  the  personal  representative  of  the  corporation,  for  whose 
■egligeoce  it  is  responsible  to  subordinate  servants.  This 
view  of  his  relation  to  the  corporation  seems  to  us  a  reason- 
able and  just  one,  and  it  will  instire  care  in  the  selection  of 
such  agents,  and  thus  give  greater  security  to  the  servants 
engaged  under  him  in  an  employment  requiring  the  utmost 
vigilance  on  fheir  part  and  prompt  and  unhesitatmg  obedience 
to  his  orders.  *  *  *  We  tnow  from  the  manner  in  which  - 
railways  are  operated  that,  subject  to  the  general  rules  and 
orders  of  the  oii-ectorH  of  the  companies,  we  conductor  has 
entire  control  and  management  of  the  train  to  which  ha  is  as- 
signed." "  The  true  view,"  says  Wharton  (Law  of  N^ll- 
gence,  §  232),  "  is  that,  as  corporations  can  only  act  through 
superintending  officers,  the  negligences  of  those  ofBcers  with 
respect  to  other  servants  are  the  negligence  of  the  corpora- 
tion." 

The  command  of  the  conductor  to  the  brakeman  to  go  be- 
tween the  cars,  when  he  could  not  couple  them  otherwise, 
was  one  to  which  unhesitating  obedience  was  expected  and 
demanded.  The  giving  of  such  an  order  by  the  conductor 
ought,  upon  the  plainest  principles  of  right  and  justice,  to  be 
declared  a  waiver  of  the  regulation  by  an  officer  who  is  the 
representative  of  the  corporation.  That  a  brakeman  feels 
impelled  to  obey  the  orders  of  the  conductor  no  observant 
person  can  deny ;  and  since  we  can  take  judicial  notice  of  a 
relation,  so  common  and  well  understood,  it  would  be  a  vol- 
untary preference  of  fiction  to  fact  were  we  to  adhere  to  an 
arbitrary  rule,  fonnded  in  a  supposed  reason  that  we  know 
does  not  exist.    A  brakeman  does  not  contract  to  incur  the 
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risk  of  serviBC  tmder  a  condnctor  vho  will  order  Lim  to  dis- 
obey the  regolatioiis  of  the  oompany,  and  leave  him  to  choose 
ou  the  iustuit  between  obserriug  the  rules  and  obeying  his 
saperior. 

The  supreme  court  of  Georgia,  in  Bailroad  Co.  v.  De  Bray, 
71  Ga.  406,  held  that  while  neither  a  conductor  nor  any  other 
officer  had  a  right  to  order  an  employ^  to  get  on  or  olT  a 
moving  train,  and  the  employ^  was  not  bound  to  obey  it,  yet 
where  the  conductor  did  give  the  order  and  the  brakeman 
obeyed  it,  the  act  of  the  conductor  was  the  act  of  the  cor- 
porstiou,  and  the  corporation  could  not  escape  responsibility 
for  its  own  wrong.  The  court  held  in  that  case  tliat  it  was 
immaterial  what  the  rules  of  the  company  were ;  and  so  in 
our  case,  where  the  brakeman  was  ordered  to  jump  between 
the  oars  instead  of  from  the  top  of  a  car,  the  same  principle 
i^ould  prevail. 

The  supreme  court  of  South  Carolina  held  in  Boatwright 
ti.  Bailroad  Co.,  25  S.  Gar.  129,  that  "  the  conductor  of  a  train 
is  the  representative  of  the  company,  and  not  a  fellow-servant 
with  other  employes  operating  the  same  train  under  his  or- 
ders." That  case  was  exactly  in  point,  as  the  conductor  had 
ordered  the  brakeman  to  go  between  cars  because  of  uneven 
'Couplers  on  freight  cars.  The  same  principle  is  decided  in 
Coleman  v.  BaUroad  Co.,  Id.  446.  It  has  been  repeatedly 
held  that  an  engineer  in  charge  of  a  train,  discharging  the 
duties  usually  devolving  on  a  condnctor  in  addition  to  man- 
aging the  engine,  is  not  a  fellow-servant  of  a  brakeman. 
Bailroad  Co.  v.  Brooke,  83  Ky.  129.  The  American  rule  as 
distinguished  from  the  English,  is  that  a  servant  intrusted 
with  the  general  management  of  the  master's  business,  or  of 
those  in  a  particular  department  or  on  detached  service,  in 
charge  of  the  train  or  body  of  laborers,  is  not  a  fellow-servant 
of  those  who  are  employed  under  him  and  subject  to  his  or- 
ders. Augusta  Factory  v.  Barnes,  72  Ga.  217;  Dowling  v. 
Allen,  74  Mo.  13 ;  Bailroad  Co.  v.  May,  108  lU.  288,  15  Am.  & 
Eng.  B.  Cas.  320 ;  Bailroad  Co.  v.  Lundstrom,  16  Neb.  254, 
21  Am.  A  Eng.  R  Cas.  523  ;  Bailroad  Co.  v.  Crockett,  19  Keb. 
138,  24  Am.  &  Eng.  B.  Cas.  390 ;  Shear.  &  B.  Neg.  S  226. 

It  will  be  conceded  that,  though  the  owner  and  manager 
of  a  manufacturing  establishment  should  make  a  rule,  and 
cause  every  employ^  to  sign  it,  to  the  effect  that  the  employ^ 
would  not  pass  between  certain  machines,  go  into  an  engine 
room,  or  expose  himself  to  any  specified  danger  connected 
with  the  machinery  of  the  mill,  and  would  hold  the  owner  dis- 
charged in  advance  for  any  liability  growing  out  of  such  ex- 
posure, yet  if  the  mau^i;er  should,  ia  the  face  of  the  mle, 
order  the  servant  who  si^ed  it  to  disobey  it,  and  his  obedi- 
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ence  to  orders  Bhonld  expose  him  to  a  dasger  caused  by  de- 
fects in  the  machinery  that  on  an  ordinary  inspection  wonld 
have  been  obyions  to  the  master,  though  not  so  readily  dia> 
coverable  to  the  servant,  acting  instantly  on  the  order,  it  would 
scarcely  be  oonteaded  that  the  superior  who  had  made  the 
.  regulation  would  not  thus  waive  its  observance.  A  corpora- 
tion is  osually  governed  by  its  directors,  bat  they  may  shift 
its  responsible  management  by  such  a  variety  of  orders,  by- 
laws, and  regulations  as  to  make  it  impossible  to  discover  a 
real,  tangible,  directing  head.  If,  as  authority  and  reason 
clearly  dictate,  we  consider  a  conductor  in  charge  of  a  train 
as  representing  the  nntangible  head  of  the  company,  then  his 
order  is  as  much  a  waiver  of  a  regulation  as  that  of  the  owner 
and  head  of  a  mill. 

But  speaking  for  a  minority  of  the  conrt  only,  in  seems 
that  thete  should  be  but  little  diffionlty  in  arriving  at  the  same 
conclusion  by  the  relation  of  another  question,  whether,  in 
consideration  of   receiving  employment,  a  brake- 
WkaUar  man  can  by  written  agreement,  "  waive  the  liabil- 

*"^™,","  ity "  of  the  company  incurred  by  furnishing  ears 
'  without  bumpers,  and  which  cannot  be  coupled 
with  a  stick,  in  the  event  that  be  shall  be  injnred  in  the  at- 
tempt to  fasten  the  couplings  of  such  cars,  under  the  com- 
mand of  the  conductor  in  charge  of  the  train,  with  his  hand, 
instead  of  using  his  stick,  as  the  rule  of  the  company  requires. 
It  is  settled  as  the  almost  universal  rule  in  America  that, 
though  a  common  carrier  of  freight  by  contract  upon  consider- 
ation may  relieve  itself  of  the  full  measure  of  responsibility 
as  an  insurer,  no  limitation  can  in  that  way  be  placed  upon 
its  liability  for  its  own  negligence.  Smith  v,  Kailroad  Co.,  61 
N.  Car.  235 ;  4  Lawson,  lUghts,  Bern.  &  Pr.  §  1840 ;  Lawson, 
Cont.  §§  29-67.  The  same  rule  applies  to  agreements  made 
by  common  carriers  of  passengers,  purporting  to  restrict 
their  liability  for  injuries  caused  by  their  own  negligence. 
Such  contracts  are  void  &s  against  the  pnblic  policy  of  the 
law.  4  Xiawson,  Bights,  Bern.  &  Ft.  ^  1913.  This  stringent 
rule  of  liability  is  said  to  rest  upon  the  duty  of  the  govern- 
ment  to  give  unrestricted  protection  to  the  lives  and  limbs  of 
its  citizens.  Lawson,  Cout  ^  212-220.  It  would  seem  that 
the  government  .owes  it  to  the  servant  of  a  carrier  to  give  to 
him  the  same  protection  of  life  and  limb  as  to  the  passenger, 
by  declaring  void  an  agreement,  in  consideration  of  being  em- 
ployed, to  excuse  the  company  for  negligence  even  when  it 
causes  death  ;  and  it  has  been  so  held,  as  far  as  our  investi- 
gations have  extended,  in  all  of  the  courts  except  the  sn- 
preme  court  of  Georgia.  Bailroad  Co.  v.  Spangler,  44  Ohio 
St  471  28  Am.  &  Eng.  B.  Cas.  319;  Bailroad  Co.  v.  Feavey 
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29,  Kan.  169, 11  Am.  &  Ens-  E.  Gas.  260.  Bailioad  Co.  v.  Bu- 
banks,48Aik.  460,  31  Am.  &Eu{,'.  R.  CaH.  176.  Railroad  Co. 
■n.  Jones,  2  Head.  517  ;  RoeBuer  v.  Heniiauii,  10  Bias.  486,  8 
Fed.  Rep.  782  ;  1  Lawson,  R.  E.  §  318.  It  ia  .lifficult  to  draw 
a  ilistiuction  t)etw6eu  contractu  aSectiug  only  the  safety  of 
frooda  or  auimals  or  those  atfectinp;  the  lives  and  limbs  of  pas- 
Heuf^ers,  and  those  which  vitally  concern  another  large  class 
<jf  human  beings.  If  public  policy  proLibita  the  recognition 
of  the  validity  of  a  contract  limiting  liability  for  a  paying  pas- 
tieager,  or,  hs  most  anthoritieB  in  this  country  mamtain,  even 
one  riding  on  a  free  pass,  upon  wliat  principle  can  the  court 
refuse  to  extend  the  same  protection  tn  a  class  of  people  who 
are  much  more  exposed  to  danger,  and  much  more  liable  to 
be  iiilluenced  to  sign  such  agreements  ? 

For  the  reasons  given,  we  think  tliat  the  court  below  erred 
in  holding  that  the  plaintiff  could  not  recover.  The  case 
should  have  been  left  to  the  jury,  and  the  judgment  of  non- 
suit will  be  set  aside,  and  a  new  trial  granted. 

BcRWELL,  J.,  dissents. 

yHEPHERD,  C.  .T.  {cfmcurring). — I  concur  in  the  conclnsioit 
reached  by  the  court,  but  not  ou  the  ground  that  the  regula- 
tion in  question  was  an  unreasonable  one.  It  was  not  a  stip- 
ulation against  negligence,  in  the  ordinary  sense  of  the  term, 
and  as  long  as  it  remained  in  force  the  defendant  did  not 
owe  to  the  plaintiff  the  duty  of  providing  bumpers  for  its  cars. 
The  essential  element  of  negligence  is  a  breach  of  duty ;  but 
in  order  to  recover  it  is  not  enough  for  the  plaintiff  to  show 
a  simple  breach  of  duty,  but  he  must  also  show  tluit  the 
defendant  owes  the  duty  to  him.  1  Shear.  &  E.  Neg.  §  8; 
Beach.  Cout.  Neg.  §  6;  Emry  v.  Water  Power  Co.,  (decided 
at  this  term,)  16  8.  E.  Rep.  18.  In  the  decisions  cited,  where 
a  recovery  was  had  for  negligence  in  not  furnishing  bumpers, 
there  was  either  no  regulation  like  that  in  the  present  case, 
or  such  regulation  htid  been  waived.  I  cannot  understand 
how  it  watt  the  duty  of  the  defendant  to  provide  against  an 
accident  which  could  not  possibly  have  happened  but  for  a 
^'iolation  of  its  reasonable  regulauons.  However  negligent, 
then,  as  to  others  the  defendant  may  have  been  in  not  seeiug^ 
that  the  cars  were  provided  with  bumpers,  such  negligence 
was  not  actionable  by  this  plaintiff  if  his  injuries  were  caused 
by  his  disobedience  of  an  existing  regulation  known  and 
agreed  to  bj  him,  forbidding  him  from  going  between  the 
cars  under  any  circumstances  for  the  purpose  of  coupling 
them,  etc.  The  evidence,  however,  tended  to  show  that  there 
vae  a  waiver  of  the  regulation  by  the  conductor  in  charge  cS. 
M  A.  A  K.  R.  Cai.— 18  _ 
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the  traiu,  and,  iu  view  of  the  authoiities  cited  aii<i  the  uoii- 
vincing  reasonti  given  iu  the  opioioD,  I  tbiuk  that  hucIi  a 
waiver  was,  for  the  purposes  of  thiw  actinu,  biuding  ou  the 
defeudaut. 

It  id  upon  this  groond  that  I  concur  in  the  dis]>ositiou  made 
of  tlie  appeal. 

Injuriei  to  Car  Couplsra  Owln(  to  Oofaetive  AppllancM.— See  ItejDolda 
v.  BiHitoD  &  H.  R.  Co.  nod  note,  ante,  pp.  177,  \ltl. 

Failura  of  Employo  to  Examlna  Appliance* — Oitobodlonoa  of  Rula. — 
Rulea  requiiiog  employ^  to  see  that  uppliaQces  are  ia  proper  conditiuo, 
and,  if  not,  to  see  toat  the;  are  put  so  before  using  them,  and  that  train- 
men handling  can  must  aee  if  tney  are  lafe  to  be  handled,  are  reasonable 
and  proper,  and  a  brokeman  is  bound  to  make  such  examination  of  the 
cart  and  machinery  he  uses  as  is  oonsistent  with  the  opportunities  afforded, 
and  if  hia  injury  arises  from  his  disobedience  of  such  a  rule  he  is  guilty  of 
contributory  negligence ;  but  it  is  fur  the  jury  to  say  whether  he  made  an 
examination  or  not.  LouisTille  A  N.  R.  Co.  c.  Pearson,  (A.la.,  Jan.  4,  1S98,) 
18  Bo.  Bep.  176.  But  where  a  brakeman  was  kilted  owing,  as  allied,  to 
defective  coupling  apparatus,  he  cannot  be  charged  with  coDtrioutory 
"  ■     -"lefac-  " •      •■-  -'     "■ 


negligence  by  the  fact  that  a  rule  of  the  company  required  him  ti 
the  couplings,  if  it  does  not  appear  that  he  knew  of  the  existence  of  such 
rule.     Louisville,  E.  &  St.  L.  C.  R.  Co.  e.  Uts,  (Ind.,  Dec.  28,  189S,)  S3  N. 
B.  Rep.  88. 

A  rulroad  company  ia  not  exonerated  from  liability  for  an  accident  ro- 
aolting  trom  its  failure  to  perform  its  duty  to  furnish  safe  appliances,  t^  a 
rale  requiring  brakemen  to  examine  the  appliances  which  they  are  to  use, 
where  it  appears  that  neither  tools  nor  opportunities  are  giTeo  the  brake- 
man  to  make  proper  examination,  Chicago.  St.  L.  A  P.  Co.ti.  Fry,  (lod., 
Oct.  80,  1891,)  28  N.  £.  Rep.  989. 

See  also  Matchett  e.  Cincinnati,  W.  A  H,  R.  Co.,  and  note,  yoU. 


PmsBDBO  &  Lake  Erie  B.  Ca 

II. 

Henly 

(480  Ohio  Sf.  608.) 

Injury  to  Employe — Oar-ooupling  Appliances, — It  is  not  negligence  pw 

M  fur  a  railroad  company  to  adopt  adtivlcu  for  cou filing  cars,  not  before 
in  use  on  its  road,  without  diGcarding  those  already  in  use  by  it.  alihnu^li 
the  use  of  the  two  together  may  be  more  hazardous  than  would  the  usu  i>f 
citlier  Hlone. 

Same— Same — Risks  Incident  to  Service. — That  the  railroad  omixiny 
mnj  exercise  this  right  is  a  risk  incidental  to  the  service  of  one  who  is  ei>- 
^ged  in  coupling  cars;  anil,  if   the  sole  ciiuse  bf   an  injury  to  one  so  en- 
gaged be  the  concurrent  use  of  tlio  two  devices,  it  imposes  no  obligation  on  ' 
the  railroad  company  to  compensate  him  therefor. 
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Ebhob  to  Mahoaing  circuit  court 

Action  to  recover  damages  for  iojarieB  BnatainedincoupliBg 
fr»ii};lit  cars. 

Bradbuby,  J. — One  of  the  grounds  assigned  for  a  new  trial 
in  the  motion  made  iu  the  court  of  common  pleaB  to  set  aside 
the  verdict  of  the  jury  was  that  the  verdict  was  not 
8U»tained  by  snflicieut  evidence.  That  contention  8""«i««  •* 
i«  urged  in  this  court,  and  if  sound  will  dispose  "  "**■ 
of  the  case,  and  render  a  consideration  of  tne  other  errors 
assigned  unnecessary.  While  this  court  will  not  undertake 
to  determine  the  weight  of  the  evidence  in  cases  where 
there  is  testimony  pro  and  oon  respecting  material  facts  in 
issue  at  the  trial  yet,  where  the  evidence,  whether  dis- 
puted or  admitted  to  be  true,  does  not  create  an  inference  of 
the  existence  of  a  fact  essential  to  support  the  jadgment  ren- 
dered, it  will  be  deemed  bj  this  court  to  be  a  sumcient  ground 
for  its  reversal. 

In  the  case  at  bar,  plaintiff  in  error  coDfends  that  the  en- 
deuce  of  the  plaintiff  below  failed  to  show  any  negligence 
or  failure  of  duty  on  its  part  This  makes  it  necessary  to  as- 
«ei'tain  what  negligence  or  violation  of  duty  was  ^^  __,^ 
charged  against  it,  and  to  consider  the  proof  which 
was  introduced  to  establish  it  The  plaintiff  below,  after  set- 
ting forth  in  his  petition  that  he  was  in  the  employment  of  the 
Pittsburg  &  Lake  Erie  Bailroad  Companj-  (defendant  below) 
OS  brokeman,  from  August  12, 1889,  to  the  12th  day  of  October 
following,  in  the  night  of  which  da^  he  received  the  injurj- 
«omplained  of,  averred  that  he  received  it  under  the  oircum- 
Htances  following  :  "  That  on  the  12th  day  of  October,  1889, 
at  or  near  the  hour  of  midnight  of  said  day,  while  plaintiff 
was  so  employed  as  a  brakemau  on  the  line  of  defendant's 
railroad  at  Ghartiers,  while  in  the  performance  of  his  duties 
as  a  brakeman,  and  in  the  making  up  of  a  train  of  freight  and 
coke  cars  at  Ghartiers,  and  while  connecting  or  coupling  two 
coke  cars  of  said  defendant  company,  he  was  injured  by  hav- 
ing his  left  hand  crushed  and  mutilated  so  that  his  thumb 
and  his  two  fingers  next  to  the  thumb  of  his  left  hand  were 
completely  severed,  and  the  nse  of  his  left  hand  thereby  per- 
manently destroyed.  Tiiat  the  said  railroad  company,  before 
and  during  plaintiffH  said  employment  as  a  brakeman,  had 
adopted  and  iiad  iu  general  use  upou  its  freight  and  coke  cars 
upon  said  line  of  railroad  a  coupling-link,  two  conpling-pins, 
and  what  are  known  as  '  standard  draw-heads/  to  make  con- 
nections or  coupluigs  between  the  cars  composing  their  freight 
and  coke  trains.  That  said  standard  draw-heads  were  cou- 
stmcted  of  a  uniform  size  and  pattern,  and  were  so  coustract- 
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ed  that  when  two  of  B&id  dr&w-lieods  would  come  tx^ther  in 
the  coupliDg  of  cars  they  wopld  touch  each  other  at  the  tops 
and  bottoms,  and  were  concaved  or  hollowed  out  between  the 
tops  and  bottoms  that  came  iu  contact  with  each  other,  so  as  to 
leave  a,  large  space  between  them  for  the  purpose  of  affording 
the  brakeman,  whose  duty  it  became  to  insert  the  link  between 
the  draw-heads,  a  safe  and  proper  method  of  performing  said 
dut^'.  That  the  links  used  lu  said  standard  draw-heads  were 
of  a  uniform  size,  and  were  so  made  as  to  easily  enter  the 
draw-head  they  were  used  in  connection  with.  Plaintiff  further 
says  that  the  defendant  company  carelessly  and  negligently 
furnished  oue  of  the  two  cars  which  he  was  attempting  to 
couple  at  time  when  he  received  his  said  injury  with  a  deiect- 
ive,  dangerous,  jiud  insufficient  draw-head,  and  of  a  different 
pattern  and  shape  than  thoae  known  as  '  standard  draw-heads,* 
then  in  general  use  on  said  company's  line  of  railroad.  Thai 
said  draw-head  so  negligently  furnished  by  defendant  company 
was  of  such  size  and  form  that  it  would  not  meet  the  standard 
draw-head  so  as  to  leave  sufficient  space  for  the  brakeman'a 
hand  iu  making  a  coupling.  That  said  draw-head  was  defect- 
ive, dangerous,  and  insu&cieut,  and  defendant  was  negligent 
iu  furnishing  the  same  as  aforesaid.  Also  for  the  reason  that 
the  liole  iu  the  end  of  the  same  was  insufficient  in  width  to  admit 
the  coupling-liuk  used  by  said  oompauj  on  its  cars  in  con- 
uection  with  their  standard  draw-heads.  That  iu  the  perform- 
ance of  his  dutiefi  of  coupling  said  two  cars,  and  in  the  at- 
tempt to  iusert  the  link  oi  the  standard  draw-head  ou  one  of 
said  cars  into  the  defective,  dangerous,  and  insufficient  draw- 
head  of  the  other  car,  so  negligently  furnished  by  defendant 
company,  the  link  was  jammed  and  forced  against  said  defect- 
ive draw-head,  and  could  not  enter  said  draw-head  because 
of  its  narrow  opeuing,  and  by  reason  of  the  insufficient  open- 
ing in  said  draw-head,  said  link  was  suddenly  forced  against 
the  plantifTs  left  hand  by  the  train  of  cars  that  was  moving, 
in  such  a  manner  that  it  was  caught,  firmly  held,  and  crushed 
between  the  said  link  and  said  defective  draw-head.  That  by 
reason  of  the  negligence  of  the  defendant  in  furnishing,  as 
aforesaid,  the  defective,  dangerous,  and  insufBcient  draw-head 
for  coupling  the  said  cars,  the  plaintiff  was  injured,  as  herein- 
before stated."  These  averments  of  the  petition  were  denied 
by  the  answer. 

The  petition,  it  will  be  observed,  charges  that  the  plaintiff 
in  error  furnished  one  of  the  two  cars  that  defendant  m  error 
was  coupling  with  a  draw-head  different  in  pattern  from  that 
in  general  use  on  its  road,  knd  with  which  the  other  car  was 
provided ;  that  said  draw-head  was  defective,  dangerous,  and 
insnfficient,  and  that  plaintiff  in  error  was  negl^;ent  in  fnr- 
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nisliitig  the  same  ;  alao  tbut  tlie  hole  Id  its  eiid  watj  not 
sufficient  Id  width  to  admit  the  coupIiug-IlDk  used  hy  the  rail- 
road company  iu  counection  with  the  araw-head»  iu  general 
use  on  its  cars.  These  averments,  being  denied  hy  the  an- 
swer, must  be  proveu.  There  i»  no  material,  if  any,  couiiict 
in  the  evidence  respecting  these  matters.  The  draw-Jiead  on 
one  of  the  cars  being  coupled  was  known  as  a  "  standard  draw- 
head."  Its  end  was  coucave.  The  end  of  the  other  was 
square.  The  hole  in  the  end  of  the  former  to  admit  the  coup- 
liug-link  was  larger  than  the  hole  in  the  cud  of  the  latter. 
There  was  no  evidence  tending  to  show  that  either  draw-hea<l 
was  an  imperfect  one  of  its  kind,  or  iu  any  way  out  of  repair, 
and,  in  the  absence  of  such  evidence  and  without  considering 
that  of  the  car  inspectors  or  others,  tending  to  show  that  botli 
were  in  good  repair,  we  cauuot  infer  that  either  draw-head  . 
was  a  bad  or  defective  one  of  its  species  ;  nor  was  any  evidence 
produced  to  show  that  the  railroad  company  had  not  within 
easy  reach  coupling-links  adapted  to  coupling  cars  having 
draw-heady  of  uiffereut  kiud»,  such  as  the  cars  had  which 
defendant  in  error  was  conpling  when  injured.  The  aver- 
ments, therefore,  that  the  draw-head  of  either  car  was  defect- 
ive, or  that  proper  couplieg-liuks  were  not  provided  by  the 
plaintiflf  in  error,  are  not  establish  by  the  evidence.  It  clearly 
appears,  however,  that  the  draw-heads  attached  to  the  two 
cars  defendant  in  error  was  coupling  were  unlike— oue  being 
known  as  the  '"standard"  draw-head;  the  other,-  the  "saw- 
mill run"  draw-head.  The  evidence  fairlv  establishes  that 
conpliug  cars  using  tlie  "saw-mill  run"  draw-head  is  more 
hazardous  than  it  is  to  couple  those  equipped  with  the  "  stand- 
ard "  draw-head,  and  that  to  couple,  a  car  provided  with  oue 
of  these  two  draw-heads  with  another  car  using  the  other 
kind  is  still  more  hazardous,  and  therefore  the  question  in 
fairly  presented  wliether  the  plaintiff  in  error  was  negligent 
in  equipping  its  eai-s  with  draw-heads  of  different  patterns,  as 
it  did  in  this  instance. 

Was  the  plaintiff  iu  error  bound  to  provide  couplings  for  its 
cars  of  uniform  pattern  and  of  tlie  safest  charactei'  ?  Or  may 
it  adopt  and  use  couplings  of  different  types,  tliough 
the  hazard  of  coupling  cars  may  be  increased  there-  i»"trorii»-  < 
by  ?  This  question  has  not  heretofore  been  consid-  ^.|J',*,"'° 
ered  by  this  court,  though  it  has  frequeutly  come 
before  othev  courts  of  last  resort,  ami  lias  lieen  discussed  in 
the  te^t-books.  It  is  generally  held  that  a  railroad  company 
is  not  bound  to  provide  the  best  or  most  approved  a|>pliances, 
but  may  use  such  as  are  reasonably  fit  for  the  purpose,  or  that 
may  be  iu  general  use  on  well-managed  railroiwls.  2  Thomp. 
Neg.  989,  note  6;  Patt.  Ky.  Ace.  Law,  301 ;  liailway  Co.  v. 
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Grildersleeve,  33  Mich.  133 ;  Whitmam  v.  B&ilroads  Co.,  58 
"Wis.  408, 12  Am.  &  Edr.  R.  Gas.  214.  To  require  that  rail- 
road companiea  ahal\  provide  uniform  couplings  on  all  its  cars 
would  cripple  every  effort  lookiug  toward  improvemeot.  No 
change  could  be  made,  no  new  appliance  tested,  and  ita  utility- 
determined,  without  incurring  a  liability  uo  prudent  company 
wonld  care  to  assume.  The  occupation  of  one  whose  duty  la 
to  couple  cat's  is  at  best  highly  hazardous,  aud  it  accords 
with  a  sound  and  enlightened  public  jxiljcy  to  encourage  such 
attempts  as  may  be  made  to  introduce  devices  designed  to 
diminish  this  danger.  But,  were  that  not  so  it  nevertheless 
would  be  of,  little  or  no  practical  benefit  to  one  engi^ed  in 
,  coupling-cars  to  require  a  railroad  company  to  have  all  its 
couplings  uniform,  so  long  as  the  exigencies  of  commerce  re- 
quired that  cars  of  other  railroads  shall  be  transported  over 
it  with  couplings  as  varied  as  human  ingenuity  and  the  taste 
and  judgment  of  the  managers  of  the  railroads  of  the  country- 
may  choose  to  make  them.  "VVe  therefore  hold  that  the  fact 
thai  the  draw-heads  of  the  two  cars  that  the  defendant  in 
error  was  coupling  at  the  time  he  was  injured  were  of  a  differ- 
ent pattern;  that  one  was  somewhat  smaller  than  the  other, 
and  required  a  smaller  coupling-link, — in  the  absence  of  proof 
that  suitable  liuks  were  not  provided,— was  not  negligence. 
The  plaiutiff  in  error  had  a  lawful  right  to  adopt  one  device 
without  discarding  all  others  differing  from  it.  That  this 
right  might  be  exercised  was  a  risk  incidental  to  the  duties  in 
which  defendant  iu  error  was  engaged,  and  was  assumed  by 
him  in  entering  upon  the  performance  of  tliem. 
Judgment  reversed. 

Injjria*  to  Emplojv*  by  Defootive  Coupling  Appliances.— See  Thomaae. 
MiBsouri  Pac.  It.  Cu.,  and  uute,  anCt,  pp.  140.  ISS;  Loubville  &  N.  R.  Co.  e. 
Boland,  and  Dote,  aaU,  p.  1S9;  Reynolds  v.  Bofltoa  &  H.  B.  Co.,  and  note, 
«nt«,pp,  177,181,  HaBonv.  Richmond i&  D.  R.  Co.,  and  note,  antt,  pp.  183, 
IM. 
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hania  Supreme  Court,  Oct.  i 


Injury  to  Employe — Defective  Car— Projecting;  Iron  Rod. — A  bmkemati 
while  coupling  cars  received  injury  from  it  priijecting  iron  rod  which  ex- 
tended several  inches  beyond  its  proper  piiaition  at  the  end  of  the  car. 
This  rod  was  of  the  ordinary  material  used  fur  such  purposes,  was  property 
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raide  and  plkced,  and  held  in  tbe  cuatoroftr;  manner  in  use  for  sucli  imple- 
mttotn.  The  defect  waanot  knowo  to  pltuuciS,  nor  to  defeadant,  nor  an; 
of  its  officer*,  bat  k«s  one  which  resulted  from  the  ordinarj  use  of  the  cu. 
Bdd,  that  there  could  be  no  recotery  for  the  injury. 

Appeal  from  Center  court  of  common  pleas. 
Action  to  recover  damages  for  personal  injuries. 
John  II.  Orvis,  C.  M.  Boiver,  and  EUia  L.  Orvis,  for  appel- 
lant. 

jE  ;V.  Blanehard  and  John  ISlanckan} ,  for  aj)pellee. 

Green,  J. — Tbe  plaintiff,  while  in  tbe  strict  jlerforoiance  ()f 
his  duty,  wa.H  grievously  injured  without  any  fault  of  liis  own, 
and  the  cause  of  bis  injury  was  a  defect  in  one  of 
ilefeudant's  cara  This  defect  was  unknown  to  »«  »  ■ 
him,  and  be  bad  no  sufficient  opportunity  to  discover  it  piior 
to  the  accident.  If  the  principles  of  law  applicable  to  the 
facts  of  the  case  will  permit  a  recovery,  the  plaintiff  is  un- 
doubtedly entitled  to  recover  compensation  for  bis  injury. 
The  very  able  counsel  for  the  appellant  with  mnch  frankness 
concedes  that,  inasmuch  as  the  plaintiff  was  an  employe  of 
the  defendiint,  the  mere  fact  of  bis  injury  raises  no  presump- 
tion of  negligence  on  the  part  of  the  defendant ;  and,  further, 
that  the  plaintiff  must  prove  affirmatively  tbe  negligence  of 
the  defendant,  and  that  in  the  absence  of  such  proof,  it  is  the 
duty  of  the  court  to  take  tbe  case  from  the  jury,  and  dii'ect  a 
verdict  for  the  defendant.  The  contention  of  the  learned 
counsel  is  that,  where  there  is  any  proof  of  negligence  moi'e 
than  a  sdntiUa,  the  question  becomes  a  question  of  fact  for 
tbe  jury  ;  and  that  in  the  present  case,  the  proof  being  that 
tbe  car  numbered  9820  was  in  an  unsafe  and  dangerous  con- 
dition, which  caused  tbe  plaintiff's  injury,  a  prima  facie  case 
of  negligence  was  made  out,  which  required  the  trial  court  to 
submit  the  question  to  the  jnry.  It  is  not  to  be  doubted  that 
the  plaintiff's  injury  was  caused  by  a  projecting  iron  rod, 
wbicli  extended  several  inches  beyond  its  proper  position  at 
the  end  of  the  car ;  and  it  must  be  conceded  that  the  plaintiff 
biwl  no  knowledge  of  its  presence,  and  no  opportunity  to  dis- 
cover  it.  He  was  a  brakeman,  and  it  was  his  duty  to  couj>l(- 
the  car  in  question  to  another  car ;  and  it  was  dark  when  he 
undertook  to  perform  this  duty.  There  is  no  evidence  that 
be  knew  of  the  condition  of  the  car,  or  that  he  was  in  thc 
least  degree  derelict  or  careless  in  the  ]>crformance  of  his 
duty.  If  the  defendant  hud  previous  knowledge  of  tbe  con- 
dition of  the  car,  or  ought  to  have  had  such  knowledge,  and 
failed  to  repair  the  defect  within  a  reasonable  time,  it  would 
be  guilty  of  negligence,  and  tlie  plaintiff  would  be  entitled  to 
recover.     It  is  not  claimed  by  thi^  ajipellant  that  there  is  any 
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evidence  in  the  case  showing  tlint  the  ilefeadant  liad  actual 
knowledge  of  the  defect  at  any  time  prior  to  the  accident,  but 
the  contention  is  that,  under  all  the  evideuce,  the  defendant 
ought  to  have  had  such  knowledge,  and  in  therefore  liable. 
Thi»  contention  renders  it  necessary  to  examine  the  evidence 
with  care,  in  order  to  determine  whether  it  is  such  as  to  war- 
rant an  inference  of  prior  knowledge  by  the  Jury.  If  there 
WHS  such  evidence,  the  case  should  have  been  given  to  the 
jury;  if  there  was  not,  the  court  below  was  right  in  with- 
drawing it  from  the  Jury. 

The  accident  occurred  on  the  eveuiug  of  the  5th  of  Decern- 
ber,  1887.  Milton  Wolf,  a  witness  examined  by  the  plaiutift', 
tsstitied  that  he  was  a  brakemau  on  the  defendant's  road,  and 
that  about  a  week  before  the  accident  the  car  in  question,. 
"  No,  9820,"  was  brought  by  himself  and  others  from  Suu- 
bury  to  Pleasant  Qap,  loaded  witli  liaixl  coal,  and  that  the  car 
so  loaded  was  put  on  the  siding  at  Pleasant  Oftp.  He  further 
aaid  that  he  did  not  know  when  it  was  taken  out  of  the  Plea.s- 
ant  Gap  sidiug,  and  that  the  next  time  he  saw  it  was  when  it 
was  taken  out  of  Logan  sidiug,  loaded  with  ore.  This  was  on 
the  day  of  the  accident,  and  he  assisted  us  brakemau,  and  was 
on  the  train  when  Meuscli  was  injure<l.  He  did  not  examine 
the  car  until  next  morning,  and  then  he  discovered  the  pro- 
jecting bolt,  with  such  marks  on  it  as  indicated  that  it  lta<t 
inflicted  the  injury.  This  appears  to  be  the  whole  of  his 
knowledge  respecting  the  bolt,  L,  A.  Troxell,  a  witness  for 
the  plaintiff,  testified  that  he  was  conductor  of  the  defend- 
ant's freight  trahi  runuiug  ttetween  Hunbury  and  Bellefcmte, 
«nd  that  ou  the  evening  of  December  5, 1887,  thev  stopped  at 
Jjogau  station  to  take  ou  three  cars,  of  wliich  this  No.  98*20 
was  one  ;  that  while  thev  weie  engaged  in  taking  ou  the  cars 
the  accident  occurred,  though  he  did  not  see  it,  but  did  see 
Mensch  immediately  after  it  happened.  He  also  said  he  ex- 
amined the  car  tlie  next  day,  and  fouud  the  b<dt  with  marks 
on  it  ten<ling  to  show  that  it  was  the  cause  of  the  iujnrr.  He 
described  the  condition  of  the  rod,  sayiug  :  "  I  found  the  rod 
running  from  the  end-sill  to  the  cross-tie  head  of  the  drop- 
bottom  had  worked  out  through  the  cross-tie,  and  stuck  out 
of  the  end-sill,  I  Judge,  six  or  seven  inches,  as  near  as  I  can 
tell  without  measurement.  Apparently  the  nut  had  either 
worked  off  or  been  broken  off.  There  was  a  thread  on 
the  rear  end,  which  had  worked  through  the  cross-tie,  and 
dropped  below  the  hole,  so  it  was  sticking  out  of  the  eud- 
aill. '  This  was  the  only  knowledge  of  the  witness  as  to  the 
rod  and  its  condition,  /■  Underwooil,  examined  by  plauitifT, 
testified  that  he  was  rear  brakemau  on  the  freight  train,  and 
assisted  in  taking  ou  threo  m-e  cars  at  Logan  ore  siding  oa  the 
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uiglit  iu  qiiestioD.  He  heard  tlie  plaintUf  call  out,  and  saw 
Liti  light  go  over  the  bank,  and  went  to  him,  and  fouud  him 
with  the  injury  inflicted.  He  described  all  that  be  saw  of  the 
occuireuce,  and  the  removal  of  the  plaintiff  to  the  doctor's 
office.  He  saw  the  bolt  or  rod  that  eveuiug,  au<l  described 
it  fully,  substantially  the  same  as  the  other  wttiie»»es.  He 
also  said  that  be  hml  seen  t)ie  car  that  inoruiug  when  they 
brought  it  ont  from  Pleasaut  Gap.  He  was  asked:  "Ques- 
tion. When  yon  pasaed  it,  did  you  see  this  rod  tlial  inoruiug  V 
Answer,  No,  sir ;  I  didn't.  Q,  Were  you  ou  the  train  that 
brought  this  car  up  from  SnuburyV  A.  Tes,  sir;  I  was  ou 
from  where  we  passed  the  local.  1  bad  tradeil  off  that  time, 
and  I  saw  the  car  put  iu  at  Pleasaut  Gap.  Q.  Htate  if  you 
noticed  this  rod  at  that  time.  A.  No,  sir;  I  didu't."  He 
testified  at  considerable  length  as  to  tlie  movement  of 
the  cai-s  and  the  occurrence  of  the  accident,  but  gave 
no  further  testimony  as  to  any  previous  knowledge  of 
the  condition  of  the  bolt.  The  plaintiff  testilied  that  he 
was  a  brakemau  on  the  train ;  that  it  was  his  duty  to 
couple  the  rear  cars ;  and  that  while  he  was  doing  so  he 
was  struck  aud  iujured.  He  also  said  he  saw  nothing  of 
the  projecting  bolt.  J.  T.  (!lierry,  examined  for  plaintiff, 
testilied  that  he  was  freiglit  engineer,  and  was  acting  as  such 
on  the  train  when  the  accident  occurred.  Ou  the  next  morn- 
ing be  examined  the  carto  see. what  had  caused  the  injury, 
and  discovered  the  projectiug  bolt,  which  he  described  as  thi^ 
othera  had  done.  He  gave  no  testimony  as  to  any  previous 
knowledge  of  the  comlitiou  of  the  bolt.  Saiutclair,  the  fltig- 
mau,  was  also  examined  by  the  plaintiff,  but  lie  did  not  sei< 
the  occuiTence  of  the  accident.  He  said  he  examined  the  car 
the  next  morning,  and  found  the  projecting  brtlt ;  but  be  gave 
uo  tefitimoiiy  as  to  any  previous  knowledge  of  its  condition. 
These  were  all  the  pei-sous  who  were  working  the  train,  an<l 
none  of  them  testify  to  the  slightest  knowledge  of  the  project 
iug  bolt  at  any  moment  prior  to  the  accident  They  are  the 
persons  who  naturally  would  first  discover  such  a  defect  of 
the  car.  It  was  conspicuous,  aud  was  found  at  once  after  the 
.-Incident  The  testimony  of  the  meu  was  that  the  bolt  pro- 
jected because  the  nut  which  held  the  opposite  end  of  the 
bolt  had  worked  off  or  been  knocked  off,  and  thus  the  end  of 
the  bolt  had  worked  its  way  through  the  sill,  iiutil  it  dropped 
down  ou  the  other  side,  and  this  caused  the  front  end  of  the 
bolt  to  project.  When  this  occurred,  or  how  it  occurred,  was 
not  shown  by  any  testimony ;  but  that  it  might  easily  occur 
from  the  ordinarj'  working  of  the  car  cau  be  readily  under- 
stood. There  is  no  evidence  as  to  any  usage  of  the  car  after 
it  left  tlie  yard  at  Suubury  except  that  which  would  oeeur  by 
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its  remoTal.  It  had  remained  at  FleaBaut  Gap  apparently 
until  it  was  taken  oat  on  December  oth,  and  darmg  uiattime 
there  was  ample  opportunity  to  discover  such  a  manifest  de- 
fect if  it  really  existed  then.  Had  there  been  any  proof  in 
the  case  as  to  its  existence  durins  any  portion  of  that  time, 
an  inference  of  negligence  would  have  aiisen  agaiust  tlie^ 
defendant,  which,  u  not  explained  by  testimony,  would  have 
been  sufficient  to  take  the  case  to  the  jury.  But  there  is  uo  suck 
testimony  in  the  case.  There  was  abundant  proof  that  a  very 
tborougb  and  perfect  system  of  inspection  of  all  cars  coming  into 
defendant's  yard  at  Suubury  was  provided,  and  it  can  scarcely 
be  imagined  that  if  this  defect  had  existed  while  the  car  was- 
in  that  yard,  it  could  Lave  escuped  discovery.  In  the  absence 
of  any  proof  that  it  did  exiut  either  before  or  at  the  time  the 
car  was  in  the  Sunbur)-  yard,  we  do  not  see  bow  the  jary 
could  be  permitted  to  tind  that  it  did  then  esist,  and  then 
draw  an  inference  of  negligence  because  the  accident  subse- 
quently occurred.  It  would  be  founding  one  inference  upon 
another  inference  without  any  actual  testimony  to  support 
either.  As  we  uuderatand  the  law,  it  does  not  permit  such  a 
course  in  actions  by  employes  against  their  employers.  On 
the  contrary,  in  all  such  actions,  in  the  absence  of  definite 
proof  of  some  negligence  which  directly  or  naturally  results 
m  injury  to  the  employe,  the  accident  is  regarded  as  one  of 
the  hazards  of  the  employment  of  which  the  servanttakes  the 
risk,  and  for  which  there  can  be  no  recovery.  In  the  present 
case  the  projection  of  the  end  of  the  bolt  was  mhst  probably 
caased  by  the  working  off  of  the  nnt  from  the  thread  at  the 
opposite  end  of  the  bolt.  This  is  something  which  would 
naturally  happen  in  tlie  ordinary  ruuniug  of  the  car,  and  it 
m^ht  occur  «uddeuiy. 

It  was  testified  by  defendant's  witnesses,  wlir)  were  not  con- 
tradicted, tliibt  rough   usage  and  rough  liandling  of  tlie  car 
would  cause  the  displacement  of  the  not ;  and  als» 
"•"J"™'*"''  that  the  projection  of  the  bolt  was  a  manifest  de- 
'**  feet,  which  would  be  discovered  at  a  glance  from 

either  side  of  the  car.  We  are  unable  to  hold,  in  view  of  the 
testimony  in  regard  to  the  system  of  inspection  ut  the  Sun- 
bury  yard,  that  there  is  any  room  for  au  inference  that  the 
projection  of  the  rod  existed  wlien  the  ear  left  that  yard.  As 
there  is  no  proof  that  it  existed  when  the  car  was  taken  out  of 
Pleasant  Gap,  the  biisis  of  an  inference  of  negligence  in  not 
discovering  and  repairing  it  while  there  is  absent,  and  could 
exist  only  by  force  of  specific  proof  to  that  effect  But  there 
is  no  such  proof,  and,  in  order  to  send  the  case  to  the  jury, 
they  must  be  permitted — Firfit,  to  infer  an  unproved  fact,  to 
wit,  that  the  rod  did  project  while  the  car  wjis  at  Pleasant 
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Gap  ;  and  than,  seoontl,  to  infer  that  the  defendant  was  negli- 
gent in  not  discoverine  and  repairing  the  defect  before  the 
car  left  that  station.  We  do  not  see  how  we  can  make  Buch  a. 
ruling,  eapecially  iu  view  of  the  decisions  upon  the  subject. 

In  Baker  v.  BaUroad  Co.,  U  Fa.  St.  211,  8  Am.  &  Eng.  B. 
Cas.  141,  we  said  (Sh&bswgod,  C.  J.)i  "A  servant  assumes  all 
the  ordinary  risks  of  his  employment.  He  cunnot  hold  the 
master  responsible  for  an  injuir  which  cannot  be  traced 
directly  to  nis  negligence.  If  it  has  resulted  from  the  negli- 
gence of  a  fellow-servant  in  the  same  employment,  he  must 
look  to  him  and  not  to  the  master  for  retlreas.  The  master 
does  not  warrant  him  against  snch  negligence.  The  duty 
wUick  the  master  owes  to  iiis  servants  is  to  provide  them  witn 
safe  tools  and  machinery  where  that  is  necessary.  When  he 
does  this  he  does  not,  however,  engage  th^t  they  will  always 
continue  in  the  same  condition.  Any  defect  which  may  be- 
come apparent  in  their  use  it  is  the  duty  of  the  servant  to 
observe  and  report  to  his  employer.  The  servant  has  the 
means  of  discovering  any  kucIi  defect,  which  the  master  does 
not  possess.  It  is  not  negligence  in  the  master  if  the  tool  or 
macliine  breaks,  whether  from  an  internal  origiual  fault,  not 
apparent  when  the  tool  or  machine  was  at  first  provided,  or 
from  an  external  apparent  one,  produced  by  time  and  use, 
not  brought  to  the  master's  knowledge.  These  are  the  ordinary 
risks  of  uie  employment  which  the  servant  takes  upon  himseli. 
Byan  «.  BaOroad  Co.,  23  Pa.  St.  384. 

In  Payne  v.  Beese,  100  Pa  St.  306,  Goudon,  J.,  said  :  "An 
employer  is  not  bound  to  furnish  for  his  workmen  the  safest 
machinery,  nor  to  provide  the  best  methods  for  its  operation 
in  order  to  save  himself  from  responsibility  for  accident.'^  re- 
snltdng  from  its  use.  If  the  machinery  be  of  an  ordinary 
chaxacter,  and  such  as  cau,  with  reasonable  care,  be  used 
without  danger  to  the  employe,  it  is  all  that  can  be  required 
from  the  employer.  This  is  the  limit  of  his  responsibili^, 
and  the  sum  total  of  his  duty." 

It  is  to  be  said,  in  passing,  that  there  was  not  a  particle  of 
proof  in  the  present  case  that  there  was  any  defect  in  the  sub- 
stance or  size  of  the  rod  or  in  its  adjustment  that  caused  the 
injury.  So  far  as  the  evidence  goes,  it  was  of  the  ordinary 
material  used  for  such  purposes,  and  was  properly  made,  imd 


filaced  and  held  in  position  in  the  customary  manner  in  use 
or  such  implements.  The  iujurv  was  one  which  resulted 
from  its  ordiuary  use.  The  defect  was  not  known  to  the 
workmen  who  were  employed  about  the  car,  nor  is  there  the 
least  evidence  to  show  that  it  was  known  to  the  defendant  or 
to  any  of  its  officers.  A  thorougli  !iiid  adequate  system  of 
constant  inspection  was  maiutaiiiud  by  the   defendant,  and 
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tliere  is  no  proof  that  the  defect  wan  koown  to  any  of  the 
[>ersoua  engaged  in  that  service, 
lu  Railroad  Co.  v.  Hughe's,  119  Fa.  St.  301,  33  Am.  &  Ens.  B. 
.  <']is.  348,  we  heid  that  in  an  action  by  a  railroad  emploTe 
■:l..^lliust  the  company  for  damages  for  persooal  iinarieB  while 
ill  the  performance  of  his  dntj,  the  mere  fact  of  the  injorf 
raiseii  no  presumptiou  of  negligence  on  the  part  of  the  com- 
ji:iuy,  as  in  the  case  of  a  passenger,  and  the  harden  of  proving 
iit;^ligeuce  rests  upon  the  plaiutilT.  '  We  also  said:  "It  was 
thi!  duty  of  the  company  to  exercise  ordinary  care  in  adopting, 
pi'o\idiug,  and  maiiitaining  safe  cars  with  suitable  appliances 
and  machinery  with  which  the  plaintiff  might  transact  the 
business  of  the  company  within  the  line  of  his  duty ;  not  the 
very  beat  machineiy  which  could  be  procured,  or  that  which 
'Combined  the  latest  device  or  improvement  as  a  precaation 
against  danger,  but  such  as  was  reasonably  safe  and  in  com- 
mon use.  *  *  *  It  is  undoubtedly  the  duty  of  railroad  com- 
panies to  exercise  ordinary  care  m  the  maintenance  of  the 
machinery  and  tools  which  they  put  into  the  hands  of  their 
«mployea,  and  to  iuatitote  proper,  reaMouable  regulations  for 
the  safety  of  their  employes  in  this  respect ;  bnt  this  rule  of 
-ilnty  must  be  taken  in  a  practicable  and  reasonable  Sense. 
The  company  does  not  insure  the  life  of  its  employes.  The 
servant  assumes,  as  we  have  said,  the  ordinary  risks  of  his 
employment;  and,  if  any  defect  in  the  tools  or  lUHchiuery 

S laced  iu  his  hands  becomes  apparent  in  tlieir  ii.->e,  it  is  the 
uty  of  the  servant  to  observe  and  report  ti)  his  employer,  for 
the  servant  has  means  of  discovering  defects  w huh  the  master 
inty  not  possess." 

lu  the  foregoing  case  the  plaintiff,  whu  n  hs  a  brukeman, 
while  in  the  performance  of  his  duty,  and  without  any  fault  of 
his,  stepped  upon  the  lever  of  a  brake  in  the  iisuivl  way,  in 
order  to  apply  it  to  the  wheels,  when  the  lever  gave  waj,  and 
.the  plaintm  was  thrown  to  the  ground.  It  was  contended  for 
the  plaintiff  that  t)ie  lever  gave  way  because  of  the  breaking 
-of  a  supporting  pin,  or  from  displacement  of  the  key  ;  and  it 
wa-t  also  alleged  that  there  was  negligence  arising  from  an  in- 
sutEcient  system  of  inspection.  The  case  was  left  tu  the  jury 
by  the  court  below,  and  they  fimud  a  verdict  for  the  plaiutin. 
This  court  reversed  the  judgment  without  a  ventre,  on  the 
ground  that  there  was  not  sufficient  evidence  of  negligence  to 
sustain  the  verdict.  Our  lamented  Brother  Clark,  reviewing 
the  facts,  said  iu  the  opinion:  "Did  the  pin  break  at  all?  If 
it  did,  was  it  the  result  of  iici^ideut  or  negligence?  If  the  piu 
did  not  break,  says  the  {ilnintitf,  it  fell  out  from  the  displace- 
ment of  the  key.  Is  there  any  evidence  that  the  key  had 
:fallen  out  or  been  removed  ?     Was  the  jury  to  guess  at  the 
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real  facts  of  the  case,  and  to  determine  these  questions  of  fact 
upon  mere  conjectare  ?  The  plaintiif  undertook  to  trace  the 
injury  to  the  negligence  of  the  compaoy,  and  until  he  can  shoir 
some  negligent  act  which  was  the  proximate  cause  of  his  in- 
jury he  cannot  recover.  We  know  that  when  Hughes  stepped 
on  the  brake  with  hia  whole  weight  it  went  down,  and  he  with 
it.  But  whether  the  pin  broke  from  any  defect  which  a. 
proper  inspection  would  have  disclosed  does  not  appear ;  nor 
13  there  any  evidence  that  the  occurrence  was  owing  to  a  dislo- 
cation of  the  key.  It  devolved  upon  the  plaintiff  to  show 
aegligence  of  the  company,  and  that  the  negligence  was  the 
proximate  cause  of  the  injury.  In  this  he  has  failed,  and,  in 
the  absence  of  proof  on  that  point,  we  cannot  ascribe  the 
accident  to  that  cause." 

We  are  satisfied  with  this  reasoning,  and  «ee  no  occasion  to 
depart  from  it  Other  eases  to  the  same  effect  are  the  fol- 
lowing: In  Coal  Co.  v.  McNulty,  120  Pa.  St  414,  we  said  r 
"The  action  is  by  an  employ^  against  his  einplorer.  The 
jijist  of  the  action  is  negligence,  and  the  burden  of  proof  rests 
upon  the  plaintiff  to  prove  that  the  negligence  of  the  defend- 
ant was  the  proximate  cause."  In  re  Pennsylvania,  etc., 
Co.,  109  Pa.  St,  296,  which  was  an  action  charging  negligence- 
in  employing  a  servant,  the  present  chief  justice  said :  "  It  is 
not  enough  for  the  plaintiff  to  show  that  his  work  was  un- 
skilfully done,  or  that  be  was  incompetent.  It  must  appear- 
that  the  defendants  were  guilty  of  negligence  in  selecting  him ;. 
that  they  either  knew  he  was  mcompetent,  or  with  proper  dili- 
gence might  and  ought  to  have  known  it"  In  Bailroad  Co. 
V.  Smith,  125  Pa.  St  259, 17  Atl.  Rep.  443,  wc  said :  "  Had  the 
fireman  [who  was  the  person  injured]  been  a  passenger,  he 
would  have  had  the  benefit  of  a  presumption  of  negligence 
which  it  would  have  been  the  duty  of  the  company  to  rebnt. 
Snt  with  an  employe  there  is  no  such  presumption,  and  he 
must  prove  afilrmatiTely  the  fact  of  negligence,  and  that  it  is 
such  a  kind  of  negligence  as  violates  the  special  and  limited 
duty  of,  an  employer  to  an  employ^."  Applying  the  decision 
in  Railroad  Co.  t>.  Hughes,  supra,  to  the  facts  of  the  present 
case,  it  appears  that  a  prima/acie  case  was  made  out  as  much 
there  as  here,  because  in  point  of  fact  the  plaintiff  was  thrown 
to  the  ground  and  injured  directly  in  consequence  of  some 
defect  in  the  brake,  just  as  in  this  case  the  plaintiff  was  in- 
jured in  consequence  of  a  defect  in  the  connecting  rod.  We 
did  not  regard  the  prima  fade  case  made  out  by  Hughes  as- 
snfficient  to  cany  the  case  to  the  jury,  because,  being  ah  em- 
ploy6,  who  assumes  the  risks  of  the  employment,  he  must  do 
more  than  make  out  a  mere  prima  fade  case.  He  must  show 
the  fact  of  a  n^ligeuce  whioD  imposes  liability.    A  nat  may 
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-wear  off  from  a  bolt  bj  the  ordinary  oBa^e  of  travel,  or  it  may 
be  forced  off  by  rough  baudliug  iii  the  movemeiit  of  the  train ; 
"bat  for.this  alone  there  is  no  hability  to  an  ehiploje,  becaoae 
it  is  one  of  the  risks  of  the  business.  If  an  opportunity  to 
-discover  the  defect  vere  shown  to  have  esisted,  and  no  attempt 
to  repair  was  made,  then  a  condition  of  liability  would  arise 
which,  in  the  absence  of  exculpatory  proof,  would  justify  an 
inference  of  culpable  negligence.  The  same  woold  oe  true  if 
a  prior  actual  discovery  of  the  defect  had  be  shown.  But  the 
dimculty  of  the  case,  as  it  seems  to  us,  is  that  there  ia  no 
proof  of  either  of  these  contingencieH,  and,  in  the  absence  of 
iiuch  proof,  the  case  for  the  plaintiff  can  only  be  adjudged  by 
-conjecture.  The  case  of  Baihoad  Co.  v.  Ruber,  128  Fa.  St.  63, 
vae  a  case  of  insufScieut  inspection  on  the  part  of  the  com- 
pany. The  defect  was  one  which  was  necessarily  of  gradual 
development,  and  ought  to  have  been  discovered  long  before 
"the  accident  if  the  duty  of  inspection  was  properly  performed. 
The  plaintiff  had  no  opportunity  to  discover  it,  bat  the  de- 
fendant had  ample  opportunity  for  doing  bo,  and  was  negU- 
^nt  in  not  making  the  discovery. 

It  is  earnestly  contended  by  the  learned  counsel  for  the 

{ilaintiff  that  the  rule  which  requires  a  higher  grade  of  proof 
rom  an  employe  than  from  a  passenger  or  a  stranger  ia  too 
harsh  and  severe,  and,  while  we  are  not  asked  to  reverse  that 
rule,  we  are  urged  to  hold  that  the  present  case  is  excep- 
^onal  in  its  facts,  and  is  uot  brought  within  its  terms.  A  most 
thorough  consideration  of  all  the  testimony  fails  to  convince 
us  of  the  correctness  of  the  plaintiff's  contention.  It  seems  to 
as  the  case  does  come  strictly  within  the  rule,  and  the  reasons 
•of  policy  and  of  abstract  justice  wliich  underlie  the  rule  are 
■of  such  grave  consequence,  and  are  so  thoroughly  ingrained 
in  our  system  of  jurisprudence  that  we  are  not  inclined  to 
disturb  or  question  them.  Individual  cases  of  hardship  no 
-doubt  arise  in  this  as  in  other  branches  of  the  law  by  the 
application  of  general  rules;  but  the  judiciary  department  of 
the  government  cannot  depart  fi-om  them,  or  fail  to  apply 
them,  under  the  iuflueuce  of  any  such  cousiderationa. 

We  are  of  opinion  that  the  learned  court  below  was  correct 
in  directing  a  verdict  to  be  entered  for  the  defendant.    This 
-conclusion  renders  unnecessary  an  examination  of  the  other 
assignments  of  error. 
Judgment  affirmed. 

Injun  to  Employas  CauMd  by  Defactlva  Care,  Brako*,  etc. — JMeetive 
Oar — Want  of  HitiidU  to  be  Used  iy  Car  Coupler. — Where  there  ia  evidence 
tending  to  show  tlmt  a  handle  fastened  tu  a  car  for  emplo;6j  to  take  bold 
of  when  engaged  in  uncoupling  cars  would  be  convenient  and  useful,  and 
tiiat  some  of  acfcndnnt's  tank  cars  were  provided  -with  such  handles,  the 
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Jueation  whether  the  vant  o(  one  rendered  &  car  defective  la  for  the  jarjr. 
reham  v.  Boston  &  A.  B.  Co.,  106  Mass.  4. 

D^eetice  SMid-hdd  on  Car — Eoidtnee  at  to  Condition  of  Car. — la  Louia- 
-ville  &  N.  R.  Co.  e.  Pearson,  (A.la.,  Jan.  4,  1893,)  12  Bo.  Rep.  176,  the  action 
w&B  far  the  death  of  a  brakeman,  killed  owing  to  the  band-hold  of  a  oar 
jpnng  way.  It  was  held  that  eridence  that  the  car  waa  an  old  one,  that 
ihe  nut  was  gone  from  the  bolt  which  fastened  the  hand-hold,  and  that  the 
«Dd  of  the  bolt  was  rusttid,  is  admissible  to  detennine  what  length  of  time 
the  defect  existed. 

Injury  to  Brakeman /tom  Hole  in  Top  of  Car. — In  Bromley  d.  Birmingham 
M.  11.  Co.,  CA.la.,  April  id,  1892,)  11  So.  Rep.  841,  a  brakeman  was  killed 
Jiy  fulltDg  from  a  car  in  the  top  of  which,  near  the  brake,  was  a  large  hole, 
lie  was  last  seen  alive  standing  at  the  brake  near  this  hole.  In  an  aotion 
tu  recover  damages  for  his  death  the  court  held  that  there  was  evidence 
fur  the  jury  to  connider  that  the  injury  resulted  from  the  bole  in  the  car. 
The  court  said;  "In  our  opinion,  the  natural  iustincta  of  self-preservation 
may  be  regarded  as  evidence  or  proof  only  so  far  as  that,  when  the  injary 
ia  abown  to  have  resulted  from  the  negligence  and  there  is  no  evidence  of 
concarriDg  negligence,  we  will  not  presume,  against  the  natural  instinct  af 
self-preservation,  which  to  some  extent  is  pusaesaed  by  all  sane  people,  that 
the  injured  peraon  contributed  to  his  own  injury ;  but  this  principle  cannot 
be  extended  so  that  the  doctrine  of  self-preaervalion  may  be  regarded  as  a 
fact  from  which  it  may  be  legally  inferred  that  the  injury  did  result  from 
the  negligence  of  the  defendant,  when  there  is  no  other  evidence  of  this 
fact  oUier  than  that  an  injury  was  suffered  and  the  negligence  existed. 
There  must  be  some  proof  or  circumstance  to  show  that  tne  negligence 
«aased  the  injury,  and  the  presumption  that  no  one  will  contribute  to  bis 
own  injury  cannot  take  the  place  of  such  evidence.  It  is  not  necessary 
that  there  be  an  eye-nitness  if  there  are  other  circumstances  which  tend  to 
show  that  the  defect  in  the  top  of  the  car  caused  the  fait,  and  if  these 
woe  abown  the  general  charge  should  not  have  been  given.  Considering 
the  character  of  the  hole;  its  location  with  regard  to  the  location  of  the 
brake*;  the  duty  to  be  performed  in  setting  up  brakes;  the  fact  that  the 
brakeman  was  last  teen  alive  at  this  point,  where  his  duty  called  him, 
that  be  fell  and  waa  run  over  by  the  can, — taking  into  consideration  ttaeae 
attending  circumstances,  we  cannot  say  that  there  was  no  evidence  from 
which  an  inference  might  not  be  legally  drawn  by  a  Jury  that  the  defect 
caused  the  injury.  We  think,  under  all  the  facts  proven,  that  (be  question 
^lould  have  been  referred  to  the  jury. 

Dtftetive  Brake— Ikiidenee  at  to  tit  Ifu  Jiy  Another  Employi  after  tAe  Aeei~ 
dmt. — In  an  action  for  an  injury  to  an  employ^,  alleged  to  have  been 
caused  by  a  brake  being  out  of  repair,  causing  the  car  to  run  away  with 
him,  it  ia  proper  to  permit  a  witness  to  testify  tuat  two  days  after  the  ac(n- 
dent  he  tried  to  hold  the  car  with  the  same  brake,  but  could  not,  as  the 
brake-wheel  would  not  take  efCect.  Such  evidence  is  admissible  as  tending 
to  show  what  the  defect  was  which  caused  pluntifTs  injury,  Mixter  n. 
Imperial  Coal  Co.,  (Pa.,  Jan.  3,  189P,.)  25  Atl.  Rep.  587. 

brf'eelite  Brnket  Allowing  Car  to  Breiik  Loom. — In  Henry  ».  Wabash  W. 
IL  Co.,  (Uo.,  March  38,  1892,)  19  S.  W.  Rep.  239,  which  was  an  action  for 
injury  received  by  a  fireman  owing  to  hia  engine  colliding  with  a  freight 
car  which  had  been  left  standing  on  a  side-track,  and  which  during  the 
night,  by  reason  of  the  Vind  or  its  own  weight,  moved  down  on  the  main 
track,  it  was  held  that  the  accident  could  nut  be  imputed  to  the  ncgU- 
K^nce  of  plaintifi's  fellow-servants,  who  left  the  car  on  the  side-track, 
but  was  caused  by  defendant's  negligence  in  uot  providing  sufficient  brakes 
to  hold  the  car. 

Bt/tedce  Brake — Car  It'imiii'g  Avnii/  aifh  Brakeman — Proqf  of  Negligence. — 
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Id  Mizteic  Imperial  Coal  Co.,  (Fa.,  Jan.  8,  1893,}  as  A.U.  Rep.  C87,  it  was 
held  that  abrakemao,  injured  bya  car  running  ana;  witb  bim  onine  to  tbe 
brake  being  out  of  order,  is  not  entitled  to  recover  upon  mere  proof  of  this 
fact,  lince  there  is  nothing  to  establish  negligence  for  which  the  company  i» 
reeponuble.  The  court  sud:  "  We  have  manj  timee  held  in  such  actions 
that  the  mere  fact  of  tbe  accident  ie  not  enough  to  establish  oegliRcnce. 
There  must  be  additional  and  affirmative  proof  of  the  particular  negligence 
which  caused  tbe  accident.  Horeover,  in  order  that  an  emplojer  may  ho 
held  liable  to  an  einp1oy6  for  negligence  when  the  injury  ariaes  from  some 
defect  in  the  machinery  or  appliances  in  use  by  the  plaintiff  at  the  timi^ 
of  tbe  accident,  it  is  not  enough  to  show  that  the  defect  existed  at  tbu 
moment  of  the  aixsident.  Such  defects  may  suddenly  arise  in  the  course  of 
the  user  of  the  machinery  or  appliances,  without  any  opportunity  for  the 
master  to  know  of  them;  and  unless  there  is  something  id  the  testimony 
indicating  at  lesst  an  opportunity  of  previous  knowledge,  or  that  the  facts 
were  sucn  tliat  the  master  ought  to  have  known  of  the  defect,  tbe  culpable 
negligeiice  of  the  master  is  not  established.  This  subject  was  very  fully 
considered  in  an  opinion  of  our  late  Brother  Clark,  in  the  case  of  Railroad 
Co.  e.  Hughes,  UBPa.  St.  801,  33  Am.  &  Eng.  R.  Cas.  848.  There  a 
Iwakeman  stepping  upon  a  defective  brake  in  the  course  of  his  duty,  fell  to 
tbe  ground,  and  was  thrown  under  the  wheels  and  injured;  and  we  held  it 
waa  not  enough  to  show  merely  these  facts  in  order  to  recover,  but  that 
affirmative  proof  waa  necessary  showing  some  negligence  of  the  company 
which  produced  tbe  defect,  or  an  opportunity  of  knowing  of  its  existence, 
or  an  insufficient  inspection,  before  liability  would  arise.  We  held  the  same 
doctrine  quite  recently  in  the  case  of  Hensch  o.  Railroad  Co.,  2A  Atl.  Rep. 
81  (not  yet  offlcially  reported),  and  we  do  not  feel  that  we  can  safely' de- 
part from  these  and  other  rulings  of  the  Same  kind.  Tbe  law  upon  this 
subject  is  very  clearly  stated  in  the  opinion  of  Chief  Justice  Sharbwood  in 
the  case  of  Baker  e.  Itailroud  Co.  S5  Pa.  St.  311,  8  Am.  &  Eag.  R.  Cas. 
141,  thus:  'A  servant  assumes  all  the  ordinary  risks  of  his  employment, 
lie  cannot  hold  tbe  master  responsible  for  an  injury  which  cannot  be  traced 
directly  to  his  negligence.  If  it  has  resulted  from  the  negligence  of  a 
fellow- servant  in  the  same  employment,  he  must  look  to  him  and  not 
to  the  master  for  redress.  The  master  does  no  warrant  bim  agunst 
such  negligence.  The  duty  which  the  master  owes  to  his  servants 
is  to  provide  them  with  safe  tools  and  machinery  where  that  is 
necessary.  Whan  he  does  this,  he  does  not,  however,  engoee  that  they 
will  always  continue  in  the  same  condition.  Any  defect  which  may  be- 
come appnrent  in  tlieir  use  it  is  the  duty  of  the  serviuit  to  observe  and  re- 
port to  his  employer.  The  servant  has  the  means  of  observing  any  such 
defect,  which  the  master  does  not  possess.  It  is  not  negligence  In  the 
master  if  the  tool  or  machine  breaKs,  whether  from  an  internal,  original 
fault,  not  apparent  when  the  machine  or  tool  was  at  first  provided,  or  from 
an  external,  apparent  one,  produced  by  time  and  use,  not  brought  to  the 
master's  knowledge.  These  are  the  ordinary  risks  of  the  employment 
which  the  servant  takes  upon  himself.  Ryan  e.  Railroad  Co.,  23  Pa.  St. 
384.'  In  the  present  case  the  point  presented  by  tbe  plaintiff  declared  the 
liability  of  the  master  umply  upon  proof  that  tbe  brake  was  out  of  order 
at  tbe  time  of  the  accident,  and  that  the  plaintiff  was  thereby  unable  to 
control  the  car,  so  that  it  ran  away  with  him.  These  are  not  all  the  con- 
ditioDi  which  are  requisite  to  establish  the  negligeuoe  for  which  a  master 
is  tesponiible  to  his  servant,  and  therefore  it  was  error  to  affirm  the  point 
without  qualification.  In  point  of  f^ct  there  was  no  proof  of  a  defective 
brake  at  any  moment  prior  to  the  happening  of  the  accident,  and  whether 
there  was  such  a  state  of  circumstances  as  that  the  master  might  tie  held 
liable  we  cannot  discover  from  the  facta  in  evidence  as  Uiey  now  appear.'' 
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£utp  of  Baiiroad  (Jompany  to  Keep  BraJut  in  "  SuMeimi  As^wiir." — An 
alleguion  in  a  complual  in  an  actiou  aguiost  a  railroad  com uaoy  to  recover 
damagesfor  an  injur;  to  a  brakeman,  caused  b;  reason  of  a  defective  brake, 
that  it  was  the  duty  of  the  railroad  companj  to  keep  tlie  brakes  in  "suf- 
ficient repair,"  is  not  demurrable  aa  charging  a  Inglier  duty  than  the  law 
imposes.     Richmond  &  D.  R.  Co.  o.  Burnett,  88  Va.  688. 

DtfecUne  Braket  Staff  on  Car  —  KnoteUdgeof  Company.  — There  is  no  iu- 
ferenCB  that  a  railroad  cumpan;,  sued  fur  tlie  deutli  of  h  bruki^man  who  was 
thrown  from  a  car  by  the  breaking  of  a  brake-btiifi,  witliout  any  knowledge 
of  a  defect  in  such  staff,  could  have  acquired  such  knowledge  by  reasoD- 
^le  diligeoce,  (roiu  s|>«ciul  liadiugs  tliat  the  car  was  a  foreign  car;  that 
iaspectiona  made  at  different  times  by  defendant  failed  to  disclose  any  de- 
fect in  the  brake-staS,  and  that  tile  defects  could  not  have  been  discovered 
without  taking  the  brake  staS  ofi  the  car  and  sinking  it  with  a  hammer. 
Chicago,  Bi.  Louis  &  P.  R.  0°.  c.  Fry,  (lud.,  Oct.  30,  18B1,)  28  N.  E.  Ben.  * 
989. 

Electria  Street  Car  — Failure  of  Company  to  Provide  "Resiitanc* 
Coil."— In  Loriinero.  8t.  Paul  City  R.  Git.,  (Minn.,  Fi-b,  6,  10U3,  51  N. 
W.  Rep.  125,  it  was  held  tliat  the  evidence  was  insufficient  to  justify  a- 
finding-  of  negligence  because  of  the  defendant's  failure  to  adopt  and  pro- 
vide, on  its  electric  street  cars,  a  "resistance  coil,"  at  a  time  when,  so  far' 
■3  appeared,  no  such  device  bad  been  discovered,  or  its  practical  utility 
demonstrated. 

Street  Car  Driver  Kicked  to  Death  by  Horse,— Id  Leigh  e.  Omaha  Bt.  R. 
Co.,  (Neb.,  Jan.  17.  1893,1  54  N.  W.  Rep.  184,  it  appeared  that  ihe  driver  of 
a  street  car  propelled  by  horses  was  given  a  span  of  horses  to  propel  the 
car,  one  of  which  was  a  broncho,  and  would  kick  when  struck,  which  fact 
was  knitwa  to  the  master,  but  of  which  the  driver  was  not  aware,  and  waa 
not  infnrmed  by  the  master.  The  car  was  under  the  care  of  a  conductor, 
who  pprmitted  the  same  to  be  overcrowded,  every  available  foot  of  space 
both  in  Ibe  car  and  on  the  platform  being  filled.  On  attempting  to  siart 
the  car  the  broncho  refused  to  pull,  whereupon  the  driver  slapped  it  with 
the  lines,  when  it  kicked  himin  the  abdomen,  caustngdeath  in  a  few  hours. 
^d,  that  there  was  sufficient  testimony  to  submit  the  question  of  fact  to  a 
jury.  The  court  said :  "  Now  here  was  an  animal  wliieh  would  kick  on 
neing  struck,  and  the  owner  knew  it,  yet  he  delivered  it  to  Leigh  on  th« 
streetcar  to  drive,  without  informing  him  of  the  fault.  It  is  the  duly  of 
toch  driver  to  stand  on  the  front  platform,  close  to  the  horses.  In  eBect 
a  defective,  and  under  some  circumstances  dangerous,  appliance  in  the 
propelling  power  of  the  ca.*  was  used.  The  fact  that  it  was  an  animal  in- 
stead of  a  steam  engine  can  make  no  difFerence.  It  was  the  duly  of  the 
defendant  to  furnish  the  deceased  with  a  safe  tpam,  or  inform  him  of  ita 
bad  or  vicious  habita,  so  that  he  could  guard  agninst  them.  There  \*  some 
testimony  that  ihe  car  was  overloaded  through  the  fault  of  the  conductor, 
and  ihat  was  one  of  the  causes  wliich  contributed  to  the  death  of  the  driver. 
Upon  the  whole  case  it  is  apparent  that  there  was  sufficient  evidence  to- 
aubmit  to  the  jury,  and  the  court  erred  in  taking  il  from  tbem." 
58  A.  A;  E.  R  Cas.— 14 
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Fumr  AMD  Pee£  Mabqdettb  B.  Oo. 

In]un  to  Employe-Can  rmpropariy  Lomdad. — Coal  cub  loaded  with  \vm- 
berptojectiug  over  ihe  ends,  aDd  projvctiog  further  as  the  height  fnereased, 
ao  that  at  the  top  a  space  of  IB  inches  is  left,  are,  as  to  a  brakemaD  injured 
thereby,  improperly  loaded. 

Failure  to  Inspect  Lumber-faden  Cart. — Where  can  laden  with  lumber 
are  not  properly  loaded,  lui  tar  aa  ttie  lufetjof  employte  is  concerned,  and 
there  ia  no  evidence  to  show  any  proviaion  by  the  company  for  iospecting 
euch  care,  In  an  action  for  an  injury  to  a  brakemeo  the  jury  are  juatifled  ia 
finding  that  there  was  no  inspection. 

Brakaman  Handling  Cart  with  Projecting  Loadf— CDntrfbutory  N^l- 
gence.^An  employ^  is  not  negligdiit  in  presuming  that  bis  employer  baa 
done  hU  duty.  Accordingly,  a  brakeman  is  not  negligent,  where  he  has 
no  time  toesamine  cars  to  see  if  they  are  properly  loaded,  in  failing  to  tee 
if  his  way  ia  clear  and  safe,  before  it  becomes  neceasary  to  brake  them. 

CnAUPLUf,  C.  J.,   and  Obaxt,  J.,  diueating. 

Ebrob  to  Saginaw  circuit  court. 

Action   to    recover  damagea   for   the   death   of   plaintiff's 
son  while  employed  by  defendani 
William  L.   We66er,  lor  appellant. 
Frank  B.  Ldavd,  for  appellee. 

McGrath,  J. — Tliia  is  a  case  for  negligence.  Plaintiff*8 
intestate  was  killed  while  braking  upon  defendant's  road.  It 
^^  was  alleged  that  the  cars  were  improperly  loaded, 

the'lumher  with  which  they  were  loaded  being  pro- 
jected over  the  ends  of  the  cars.  The  declaration  alleges 
"that  it  became  and  was  the  duty  of  said  defendant  to  see 
that  Buch  cars  should  be  so  loaded  that  the  employes  of 
defendant  could,  with  reaaouable  safety  to  themselTes,  go  upon 
and  over  such  cars,  and  set  or  loosen  or  tighten  the  brakes  on 
same  when  so  loa^led  if  it  became  necessary  for  such  employes 
to  do  so  in  the  discharge  of  their  duties ;  and  it  further 
became  and  was  the  duty  of  said  defendant  to  carefully  and 
diligently  inspect  any  of  such  cars  afte^  being  loaded,  and, 
before  attempting  to  transport  the  same  over  any  part  of  its 
railroad  or  the  branches  or  side-tracks  thereof,  to  see  that 
thev  were  so  loaded  that  the  employes  of  defendant  «oald 
-wiui  reasonable  safety  to  themselves  go  upon  and  over  sach 
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cars,  and  set  or  loosen  and  liandle  the  brakes  and  other  appli- 
ances for  working  such  cars." 

The  testimony  tended  to  show  that  the  cars  need  were  coal 
cars,  boxed  in  to  the  heights  of  from  2  to  2}  feet.  The  boxes 
did  not  cover  the  entire  floor  of  the  car,  bat  left  a 
l'*^'??"*"'  space  about  15  inches  in  depth  across  the  brake-eud 
of  each  car,  for  the  use  of  the  brakemen.  The 
Inmber  was  piled  on  the  cars  to  the  height  of  5  or  6  feet  from 
the  car  floor,  and  extended  beyond  the  boxes,  from  8  inches 
lit  the  top  of  the  box  to  18  inches  at  the  top  of  the  lumber, 
and  beyond  the  end  of  the  car,  projecting  further  as  the 
i.eight  increased,  until  it  left  a  space  between  the  lumber  of 
but  15  inches  on  the  surface  of  the  lumber.  The  space  left  on 
the  car  for  the  brakeman  was  partially  covered.  The  jury 
was  clearly  justified  in  finding  that  the  cars  were  improperly 
loaded. 

The  next  question  which  presents  itself  is.  Were  the  cars  in- 
spected ?     If  they  were,  or  if  the  company  provided 
?""'"?■•*    the  means  for  their  inspection  by  a  lellow-servant, 
"^  and  the  inspector  neglected  his  duty,  then   there 

could  be  DO  recovery.  The  head  brakeman  teatines  as  follows: 
"  Question.  Did  the  company  at  that  time  orJinarily  have 
car  inspectors  at  the  dock  to  inspect  the  cars  after  they  were 
loaded?  Answer.  Well,  the  car  inspectors  were  around 
there.  Q.  Were  they  there  at  the  dock  to  inspect  those  cars  ? 
A.  I  couldn't  say.  Q.  If  these  cars,  or  any  cars  loaded  at 
the  dock,  were  inspected,  do  you  know  of  it?  A.  Well,  if 
they  are  broken  I  do.  Q.  Welf,  do  you  know  of  any  car  in- 
spectors being  upon  that  dock  inspecting  cars  after  they  were 
loaded  with  Inmber,  to  see  whether  they  were  safely  loaded  to 
handle  or  not  ?  A.  No,  sir ;  I  couldn't  say — I  didn't  be  there 
all  the  time,  nor  any  time,  hauling  these  cars  out — whether 
they  were  inspected  or  not.  It  was  not  a  part  of  my  duty  to 
see  that  no  cars  were  moved  excepting  such  as  were  properly 
loaded."  The  iuspeetors  referred  to  by  witness  in  answer  fo 
the  first  three  questions  were  evidently  the  car  inspectors, 
and  not  inspectors  appointed  to  look  after  the  loading  of  the 
cars.  If  they  were  no  inspectors — no  persons  whose  duty  it 
was  to  inspect — it  was  not  necessary  to  prove  there  was  no  in- 
spection. The  declaration  alleged  it  to  be  the  duty  of  the 
company  to  see  that  the  cars  were  properly  loaded,  so  as  not 
to  imperil  the  lives  of  their  employes.  The  testimony  tended 
to  show  that  the  cars  were  so  loaded  as  to  increase  the 
hazard  of  braking  them,  and,  in  addition,  that  no  provision 
was  made  by  the  company  for  their  inspection ;  and  the  jury 
were  justified  in  their  finding  that  there  was  no  inspection. 
Servants  assume  the  ordinary  risks  of  their  employment, 
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but  not  those  extra  hazards  vhich  sprinf;  from  the  failure  of 
Bilk  Mt  *•■  *li6  master  to  exercise  reasonable  care  in  proyiding 
■■■*d  bf  snch  rales  and  regulations  for  the  conduct  of  his 
vUiatiir.  business  as  to  afford  hia  servants  reasonable  means 

of  protection.  It  is  as  much  the  duty  of  the  company  to  see 
that  cars  are  so  loaded  that  brakemen  will  have  reasonably 
safe  access  to  the  brakes,  and  an  opportunity  for  the  discharge 
of  their  duties,  as  it  is  to  see  that  proper  applicances  are  pro- 
vided, Bailwav  Co.  v.  Hall,  78  Tex.  657 ;  Byrnes  v.  Railroad 
Co.,  113  N.  Y.  255.  But  it  is  urged  that  tlie  work  of  shunting 
these  cars  was  done  in  the  day  -  time,  and  the  defects, 
if  any,  must  have  been  apparent  to  the  deceased,  and 
there  is  no  evidence  that  lie  made  anj  protest  or  objec- 
tion. The  question  of  contributory  negligence  was  not  raised 
in  the  case.  At  the  close  of  plaintiff's  testimony  counsel  for 
defendant  made  the  following  request:  "May  it  please  the 
court,  we  ask  that  the  case  be  disposed  of.  There  has  been 
no  proof  introduced  here  tending  to  show  any  negligence  on 
the  part  of  the  defendant."  The  trial  judge  instructed  the  jury 
npon  this  point  as  follows :  "  If  the  deceased,  in  the  exercise 
of  ordinary  care  npon  his  part,  could  see  that  the  cars  wereso 
loaded  as  to  be  unsafe  for  him  to  go  between  the  cars  and  to- 
set  this  brake  wliile  the  cars  were  in  motion,  and  he  took 
npon  himself  the  risk  of  going  between  the  cars,  if  he  suffered 
any  injury  he  contributed  toward  the  occurrence  of  the  ac- 
cident, and  plaintiff  cannot  recover."  And  again  the  court 
say :  "  If  the  deceased  could  have  observed  the  alleged  dan- 
gerous condition  of  the  car,  and  voluntarily  placed  himjelf  in 
such  a  position  that  the  accident  was  sustained,  then  the 
plaintiff  cannot  recover." 

Even  though  this  question  had  been  raised,  there  is  no 
proof  that  decedent  saw  these  cars  before  he  went  to  brake 

them.  These  oars  were  attached  to  a  train  in  . 
*"ibl^'''*''  which  there  were  several  other  cars  known  as  "flat 
■egigviM.  carg."  Thecars  were  taken butashortdistance, — 
about  10  car-lengths,  and  kicked  in  upon  a  side-track.  There 
were  no  other  cars  kicked  in ;  hence  there  were  no  other 
brakes.  Other  cars  were  standing  on  this  side  track,  one  of 
which  was  a  box  car,  which  was  being  unloaded.  A  witness 
says:  *' There  were  some  men  unloading  a  boxcar  on  this 
same  track,  shovelling  some  coal  out.  That  was  the  idea  in 
stopping  this  car,  so  it  wouldn't  shove  this  car  out  of  place. 
That  car  could  be  seen  from  the  switch.  The  cars  were  be- 
ing shoved  back  toward  this  side-track,  very  slowly."  As 
soon  as  these  two  cars  were  npon  the  switch,  the  coupliug-pin 
was  drawn,  and  they  were  allowed  to  run  wild.  The  head- 
brakeman  says :  "  urvine  and  I  went  on  this  train  to  brake 
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the  cars.  That  was  our  duty  there.  I  stood  on  the  flat  car. 
I  Baw  Irvine  on  one  of  the  lumber  cars,  just  before  those  cars 
went  upon  the  Bide-track.  There  was  no  other  person  but 
Irvine  on  the  lumber  cars." 

A  servant  is  not  negligent  in  presuming  that  hlB  master  has 
done  his  duty.  He  was  not,  therefore,  negligent  in  failing  to 
examine  the  cars,  to  see  if  his  way  wa»  clear  and  safe,  before 
it  became  necessary  to  brake  them.  When  these  cars  were 
kicked  in  upon  the  side-track  they  were  moving  slowly.  It 
may  not  have  been  necessary  to  apply  the  brakes  at  all,  ex- 
cept for  the  presence  of  the  other  car,  which  was  being  un- 
loaded. It  became  necessary  to  apply  the  brake.  He  starts 
to  do  his  dnty,  and  discovers  the  dangerous  situation.  "What 
was  his  duty  then  ?  What  would  a  prudent  brakeman  have 
done  under  such  circumstauces  ?  Permit  the  two  cars  to  crash 
into  the  other  car,  and  endanger  the  lives  of  those  at  work 
there,  or  endeavor  to  stop  this  car,  and  avert  that  danger? 
"Who  could  he  at  that  time  complain  or  protest  to  ?  In  de- 
termining the  question  of  contributory  negligence  of  an  op- 
erator whose  duty  lies  in  the  line  of  danger,  all  the  circum- 
stances must  be  considered,  particularly  those  exigencies 
which  render  the  prompt  performance  of  his  duty  necessary. 
An  engineer  ought  not  to  be  charged  with  negligence  because 
he  failed  to  abandon  his  engine  between  two  stations  when  he 
first  discovers  a  defect  which  increases  the  hazard  of  its 
■operation. 

The  judgment  is  affirmed,  with  costs  to  plaintiff. 

MOBSE  and  Long,  JJ.,  concurred  with  MgObath,  J. 

Gbant,  J.  (disaenting). — The  deceased,  an  nnmarried  man, 
was  a  brakeman  and  switchman,  and  had  been  in  the  defend- 
ant's employ  for  about  five  years.  At  the  time  of  his  death 
he  belonged  to  a  switching  crew  of  three  men,  who  were  en- 
gaged in  switching  cars  of  lumber  from  a  low  track  running 
down  to  the  level  of  the  Saginaw  Biver  up  to  the  grade  of  the 
railroad,  and  placing  them  upon  a  side-track  that  they  might 
be  pat  into  trams  for  transportation.  Empty  cars  were  placed 
apon  this  low  track,  and  were  loaded  by  the  owners  of  the 
lumber  from  scows  or  lighters.  When  loaded,  they  were  taken 
by  the  defendant  and  placed  upon  the  sidp-track.  The  loaded 
cars  were  pulled  up  to  and  beyond  the  side-track,  when  the 
engine  backed  them  up,  until  suflicient  momentum  was  im- 
parted, and  they  were  then  uncoupled  from  the  other  cars, 
And  run  in  onto  the  side-track.  The  operation  was  called 
"  kicking  in."  At  the  time  of  the  accident  two  cars  loaded 
■with  Inmber  were  kicked  in  upon  the  side  track.    The  deceased 
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and  the  foremaa  of  the  crew  were  upon  the  c&rs ;  the  deceased 
being  between  the  two  cars,  which  were  moving,  as  expressed 
by  one  of  the  witnesses,  "  no  faster  than  a  man  conld  trot" 
In  some  manner  the  brake-staff  was  broken,  and  the  deceased 
fell  between  the  cars  and  was  instantly  killed.  He  had  been 
employed  in  this  business  for  little  over  a  month  previoas  to 
the  accident,  daring  which  time  cars  were  daily  loaded  with 
lumber  and  placed  upon  the  side-track,  sometimes  as  many 
as  15  in  a  day. 

Two  grounds  of  negligence  are  alleged,  viz. :  (1)  Failure  to 
inspect  the  cars,  to  ascertain  if  they  were  properly  loaded ; 
and  (2)  that  the  lumber  was  improperly  loaded,  in  that  the 
lumber  projected  over  and  beyond  the  ends  of  the  car,  and 
offered  no  opportunity  in  the  space  between  the  two  cars  to 
properly  set  the  brake  without  accident  in  the  exercise  of  care 
on  the  part  of  the  brakeman.  The  plaintiff  introduced  no 
evidence  of  a  failure  to  inspect,  and  the  learned  circuit  judge 
should  have  eliminated  that  question  from  the  consideration 
of  the  jury.  Upon  this  point  he  charged  them  as  follows : 
"There  is  no  proof  iu  the  case,  one  way  or  the  other,  whether 
the  inspection  of  these  cars  was  had  or  not.  That  is  only  to 
be  inferred  from  the  fact  that  the  cars  were  loaded  at  the  slip, 
and  were  subsequently  transported  by  the  company.  If  diie 
care  was  exercised  by  the  inspectors,  the  company  is  not  in 
fault."  The  failure  to  inspect  cannot  be  inferred  from  this 
fact  alone.  If  inspection  were  necessary,  the  presumption  is 
that  this  duty  was  performed,  not  that  it  was  unperformed. 
It  was  therefore  incumbent  on  the  plaintiff  to  prove  this  vio- 
lation of  duty  if  he  sought  to  recover  in  consequence  of  it. 
This  is  the  uniform  rule,  and  in  the  present  case  imposes  no 
hardship  on  the  plaintiff,  for  he  cannot  and  does  not  claim 
that  sucn  evidence  was  not  within  hia  reach.  The  defendant 
introduced  uo  evidence,  and  it  appears  from  the  plaintiff's 
evidence  that  these  cars  were  loaded  in  the  customary  man- 
ner. The  only  evidence  upon  this  point  is  that  of  Galbraith, 
the  switchman,  who  testified  that  it  was  ap  every-day  occnr- 
rence  to  load  lumber  with  the  ends  projecting  over  the  ends 
of  the  box  more  or  less,  and  had  been  the  custom  for  a  long 
time — as  long  as  he  bad  been  upon  the  railroad.  This  wit-' 
nesB  further  testified  that  the  last  time  he  saw  deceased  alive 
was  on  top  of  the  car  of  lumber,  and  that  he  did  not  consider 
it  dangerous  to  go  upon  the  car  where  deceased  went,  and 
tarn  the  brake  to  stop  the  car,  whether  he  went  on  the  car 
from  the  top  or  from  the  ground. 

It  may  have  been  negligence  as  to  one  unfamiliar  ^th  the 
customary  manner  of  loadii^  the  cars  to  thos  load  them,  and 
there  was  evidence  tending  to  show  that  it  was ;  bat  the  v<a'k 
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vas  done  in  the  day-time,  and  the  defects,  if  aov,  mnst  have 
been  apparent  to  the  deceased  daring  hia  employment,  and 
there  is  no  evidence  that  he  made  any  protest  or  objection. 
It  was  evidently  considered  safe  by  the  members  of  the  crew 
to  which  deceased  belonged,  for  tuey  never  made  any  objec- 
tion thereto.  The  plaintifi^  who  was  the  father  of  the  de- 
ceased, was  a  railroad  man,  familiar  -with  the  loading  of  cars 
with  lumber ;  saw  these  cars  just  after  the  accident,  and,  after 
describing  the  manner  in  which  they  were  loaded,  gave  the 
following  testimony:  "Qaestion.  Do  you  say  they  were 
loaded  in  a  dangerous  way  ?  Answer.  "Well,  it  wouldn't  ap- 
pear dangerous  if  .one  was  to  stand  looking.  If  there  was  no 
brake  there  to  hold,  it  might  appear  dangerous.  If  there  was 
anything  to  take  hold  of,  it  wouldn't  appear  dangerous.  Q. 
There  was  a  brake  to  take  hold  of  there?  A.  Yes;  it  wouldn't 
appear  dangerous.  Ko.  Q.  Properly  loaded,  weren't  they? 
A  "Well,  if  everything  stood  well,  I  believe  one  would  be  safe 
enough  to  go  on."  If  the  situation  were  safe  with  the  brake- 
staff  and  wheel  in  position  and  sound,  bow  can  the  defendant 
be  charged  with  negligence  in  piling  the  lumber  over  the  box  ? 
There  was  no  apparent  defect  in  the  brake,  such  as  to  charge 
the  defendant  with  knowledge  thereof.  According  to  the  tes- 
timony of  this  witness  (and  there  is  none  to  controvert  it),  the 
situation  was,  to  all  appearances,  safe.  The  utmost  that  can 
be  claimed,  then,  is  that  the  defendant  should  have  provided 
against  the  contingency  of  the  breaking  of  the  staff.  But  this 
was  unexpected  and  unusual,  and  no  one  is  able  to  account 
for  it  Employers  are  not  required  to  guard  against  all  pos- 
sible accidents,  but  only  against  those  which  reason  and  ex- 
perience have  shown  are  liable  to  occur.  When  an  employ^ 
in  the  performance  of  his  duty  enters  into  a  place  of  apparent 
safety,  and  is  injured  by  the  breaking  of  a  piece  of  machinery 
in  the  procuring  or  making  and  inspection  of  which  the 
employer  has  exercised  proper  care,  no  liability  can  attach 
to  nim.  ' 

The  only  witness  who  saw  the  deceased  between  the  cars 
as  they  were  kicked  back  testified  that  he  saw  deceased  let 
go  of  the  brake,  go  to  the  opposite  side  of  the  car,  look  out 
after  the  other  switchman,  who  had  jumped  off  the  car,  then 
go  back  to  the  brake  again,  take  hold  of  it,  and  begin  to  put 
tiie  brake  up.  The  deceased  then  went  out  of  witness'  sight, 
and  he  did  not  see  him  until  after  the  accident.  He  also  tes- 
tified :  "  A  man  could  pass  between  the  brake  and  the  lumber  on 
the  car  that  the  brake  was  on.  There  was  enough  space  there  for 
the  man  to  pass  between  the  brake  and  the  lumber  of  the  hind 
oar.  I  saw  them  going  and  coming  between  the  brake  and  the 
lundcar."     Sufficient  space  was  therefore  Icftlxitween  the  two 
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oars  (or  the  deceased  to  pass  from  one  side  to  the  other.  It  is 
therefore  mere  conjecture  how  the  brake-staff  was  broken,  and 
how  the  accident  happened.    It  is  well  settled  that  the  mere 

?roof  of  an  accident  is  not  snfBcieiit  to  establish  negligence, 
here  must  be  circumstances  not  onlj  showing  negligence  on 
the  part  of  defendant,  but  also  that  the  injury  was  the  prob&ble 
result  of  the  negligence  complained  of,  and  that  the  deceased 
himself  was  free  from  negligence.  PlaintiETs  counsel,  in  their 
brief,  say :  "  It  appears  that  plaintiff's  intestate  went  down 
from  the  top  of  the  cars,  and  set  the  brakes  in  accordance 
with  his  dnty,  and  that  in  some  way  the  brake-staff  broke,  and 
plaintiffs  intestate,  being  unable  to  save  himself  and  to  secure 
a  firm  foothold  on  account  of  this  improper  loading  of  the 
cars,  was  thrown  between  them  and  killed."  As  already 
shown,  whatever  danger  there  was  in  consequence  of  loading 
the  lumber  over  the  box  was  assumed  by  the  switching  crew, 
of  which  the  deceased  was  one,  for  none  of  them  had  consid- 
ered it  of  suf&cient  importance  to  protest.  It  must  therefore 
follow  that  the  only  defect  contributing  to  the  accident  for 
which  the  defendant  could  be  held  liable  would  be  a  defect 
in  the  brake-staff,  which  the  defendant  knew  or  should  have 
known.  But  no  defect  is  shown  in  this  staff,  and  the  cause  of 
its  breaking  is  entirely  unexplained.  It  is  further  manifest, 
assuming  as  true  the  testimony  of  the  witness  who  saw  the  de- 
ceased at  the  brake  in  the  act  of  turning  it  shortly  before  the 
accident,  that  the  breaking  of  the  staff  was  the  immediate 
cause  of  the  accident.  This  was  evidently  the  theory  upon 
which  the  plaintiff  planted  his  suit  in  his  original  and  in  his 
first  amended  declaration,  although  in  both  he  alleged  the  im- 
proper loading  of  the  cars.  Plaintiff  went  to  trial  upon  the 
first  amended  declaration,  but  was  unable  to  sustain  his  alle- 
gation of  a  defective  brake.  He  thereupon  submitted  to  a 
nonsuit,  with  leave  to  move  to  set  it  aside.  This  nonsuit  was 
subsequently  set  aside,  and  plaintiff  filed  another  amended 
declaration,  omitting  any  allegation  of  a  defective  brake,  and 
setting  up  more  fully  this  alleged  negligent  loading  of  the 
cars.  In  my  judgment,  a  defective  brake  could  afford  the  only 
basis  for  a  recovery  in  this  suit. 

The  evidence  further  shows  that  it  was  usual  in  braking  on 
these  cars  for  the  brakeman  to  stand  with  one  foot  on  one 
car,  and  the  other  foot  on  the  other,  but  how  the  deceased 
was  standing  at  the  time  of  the  accident  is  the  subject  of  mere 
conjecture.  It  is  said  that  the  projection  was  greater  at  the 
top  than  at  the  bottom  of  the  piles.  This  is  not  counted  upon 
as  negligence,  but  it  might  be  competent  to  show  it  as  one  of 
the  sarronndings  of  the  situation.  The  jury  could  not  well 
have  found  under  the  evidence  that  the  projection  at  the  top 
Trai  so  much  greater  as  to  add  to  the  danger.    The  testimony 
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of  the  plaintiff's  witnesses  on  this  point  is  conflicting.  Gal- 
braith  testified  that  it  vas  not  greater  at  the  top.  One 
Uooney,  who  measured  the  distance  the  Inmber  projected 
over  the  box,  stood  up  between  the  cara  from  which  the  de- 
ceased  fell,  and  evidently  made  a  careful  examination,  was 
not  questioned  upon  this  point.  He  said  the  lumber  was 
piled  irregular,  some  sticking  over  a  little  more  than  others. 
One  McDavitt  said  the  lumber  "  slanted  a  little  toward  the 
top,  so  that  at  the  top  the  piles  of  Inmber  were  abont  fifteen 
inches  apart."  One  Bartley  said  :  "  As  the  Inmber  was  piled 
to  the  top  it  leaned  a  little  bit,  if  anything."  This  compriseH 
all  the  testimony  on  this  point,  and  is  not  seriously  contended 
to  Lave  any  bearing  on  the  case,  and  is  not  mentioned  in 
plaintiff's  brief.  The  work  in  which  the  deceased  was  en- 
gaged was  of  a  very  dangerous  character.  The  dangers  in- 
cident to  climbing  up  and  down  between  these  cars  were  in- 
cident  to  the  work,  and  were  assumed  by  the  deceased.  It  is 
common  knowledge  that  familiarity  in  such  work  breeds  con- 
tempt of  danger,  and  persons  engaged  in  it  often  take  risks 
which  common  prudence  would  forbid.  It  is  therefore  a 
reasonable  rule  of  the  law  that  one  claiming  damage  for  in- 
juries  received  must  show  himself  free  from  fault  The  con- 
duct of  the  deceased  just  prior  to  the  accident  was  seen  by 
no  one.  We  can  only  conjecture  what  it  was.  But  the  law 
will  not  sustain  verdicts  based  upon  conjecture.  This  acci- 
dent, like  many  others,  was  indeed  unfortunate  and  distress- 
ing; but  courts  cannot  close  their  eyes  to  those  well  settled 
rules  of  law  which  must  be  implicitly  followed  in  order  to 
protect  the  rights  of  all  citizens  alike. 

After  repeated  and  careful  examinations  of  the  record  in 
this  case  and  the  briefs  and  aiguments  of  counsel,  I  am  nn- 
able  to  find  any  legal  basis  for  holding  the  defendant  liable. 
Judgment  should  be  reversed,  and  a  new  trial  ordered. 

Chahflin,  C.  J. — I  cannot  agree  with  the  opinion  expressed 
by  the  majority  of  the  court.  Conceding,  for  the  sate  of  the 
argument,  that  the  defendant  company  owed  a  duty  to  its  em- 
ploy^ to  inspect  its  cars  laden  with  lumber  to  see  if  they 
were  loaded  in  such  manner  as  to  be  safe  for  their  servante 
iu  performing  their  work,  yet  I  do  not  think  a  liability  would 
attach  in  a  case  like  this,  where  the  defect  in  the  loading,  if 
it  was  a  defect,  was  apparent  to  any  one  possessed  of  sight 
and  sense,  and  where  it  was  apparent  to  plaintiff's  intestate. 
It  comes  within  the  principle  that  when  the  risk  is  obvious 
and  extraordinary  the  servant  is  not  excused  from  assuming 
it.     The  judgment  should  be  reversed. 

Injurlei  to  Employe*  Coupling  Cart  Having  Projactlng  Loadt. — Bee  Juk- 
■OD  V.  HiHouri  Pac.  R.  Co.  (Mn.),  48  Am.  &  Eng.  R.  Cm.  360  ;  Lothiup  w. 
Fitchbarg  R  Co.  (Hau.),  41  Id  S3T,  aod  cases  cited  in  note,  89ti. 
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Obboon  Shobt  Lene  &  Utah  Nobtherh  R  Ca 

(Ortgon  BuptvM  Chart,  iU.  32,  1893.) 

Injury  ta  Employs — Oshctiv*  Appllaneei — Burden  of  Proof. — In  Mtii>n» 
for  injuries  to  emploj&i  alleged  la  li&Te  beea  caused  by  defective  appli- 
•iicea,  the  burden  of  proof  is  upon  the  pl&iatLfi  to  establish  the  porticulBr 
negligence  alleged.  Id  such  cases  the  presumption  of  the  proper  peiform- 
ance  of  duty  applies  to  both  parties. 

Key  to  Draw-bw  of  Car*  out  of  Placo— Injury  to  Brakeman  by  Cars 
Parting. — Where  a  brakeman  iit  injured  owing  to  the  ke;  to  the  draw-bar  of 
a  freight  car  setting  out  of  place,  causing  the  train  to  part,  and  the  testi- 
mon;  shows  that  there  ia  a  liability  of  the  split-ring  which  fastens  the  key 
to  break  and  allow  the  key  to  work  or  jump  out  and  the  cars  to  separate, 
in  the  ordinary  uses  to  which  trains  are  subjected,  or  from  the  negligencA 
of  fellow-servants,  although  every  requirement  of  duty  was  performed  and 
the  key  was  originally  properly  fastened,  the  abseuce  of  the  key  after  the 
---"-■ *""     ""       led  foi ' " '"-  — ' ^ "    ^ 


acoldent  may  be  accoualed  for  consistently  with  prudence  and  care,  and 
alone,  affords  no  inference  of  negligence  on  the  put  of  the  railroad  ood^ 
I»Dy,  which  it  is  the  province  of  the  jury  to  draw, 

ApfeaIi  from  Multnomah  circait  coart. 

Aotion  to  recover  damages  for  personal  injaries. 

W.  W.  Cotton  and  Zera  Snow,  for  appellant. 

7%)9.  O'Day,  for  respondent. 

LOBD,  J. — This  is  &D  action  by  an  employ^  gainst  his  em- 

Eloyer  to  recover  damages  for  an  injury  received, 
y  reason  of  an  alleged  omiBsion  to  have  one  of 
the  draw-bars  of  one  of  the  care  comprisinK  the  train  safely 
keyed,  while  engaged  in  the  work  for  which  ne  was  employed. 
The  particular  facts  alleged  upon  which  a  recovery  is- 
sooght  are  "  that  on  said  date  the  defendant  failed  to  have 
the  draw-bars  which  connected  said  ears  comprising  said 
train  properly  [inspected,  but,  on  the  contrary,  allowed  the 
said  train  to  be  made  up  without  having  one  of  the  draw-bars 
in  one  of  the  cars  comprising  same  safely  keyed,  and  without 
having  the  key  to  said  draw-bar  fastened  with  the  usual  split- 
ring  in  general  nse  for  that  purpose ;  that  by  reason  of  said 
draw-bar  being  in  said  unsafe  and  dangerous  condition,  and 
said  train  being  run  at  a  high  rate  of  speed  over  said  rough 
track  from  La  Orande  to  Haines,  a  distance  of  40  miles,  the 
key  which  held  said  draw-bar  in  place  jumped  out,  causing; 


D,a,;,zeclbvG00gIc 


VOL.  63]  MASTKI'.   AND   SEIiVANT.  219 

said  train  to  part  in  two  sections,  so  that  when  the  front  aec- 
tion  thereof  was  stopped  on  the  main  line  of  aaid  road,  in 
order  for  plaintiff  to  uncouple  the  same,  the  rear  section  of 
said  train,  compriuing  nine  cars,  came  up  to  and  collided  with 
the  forward  section,  which  collision  was  so  violent  that  said 
entire  train  of  twtsuty-one  cars  and  engine  was  nearly  com- 
pletely wrecked  and  demolished ;  the  said  collision  causing 
the  injury  to  the  plaintiff  herein  complained  of." 

These  allegations  the  defendant  denied,  and  set  up  two  de- 
fences, which  the  plaintiff  in  his  turn  controrerted ;  but  as 
neither  of  them  is  material  to  the  questions  presented  by  this 
appeal,  we  may  dismiss  them  without  further  consideration. 
The  judgment  went  for  the  plaintiff,  and  the  defendant  now 
seeks  to  reverse  it  for  error  in  oveiTuling  its  motion  for  non- 
suit,  and  apon  certain  exceptions  reserved  to  instructions 
given  and  to  instructions  asked  and  refused. 

The  bill  of  exceptions  discloses  that  there  were  but  two 
vitneases,  the  plaintiff  testifying  in  his  own  behalf,  and  the  car 
inspector  on  behalf  of  the  defendant.  Our  first. inquiry  is 
whether  the  plaintiff's  testimony  affords  any  proof  of  negli- 
gence. Upon  this  subject  his  testimony  is  to  the  effect  that 
at  the  time  alleged  he  was  a  brakeman  in  the  employ  of  the 
defendant  upon  its  railroad  between  La  Grande  and  Hunting- 
ton ;  that  the  train  in  question  was  made  up  by  a  separate 
crew,  upon  whom  devolved  such  duties,  aud  was  turned  over 
to  the  train  crew,  composed  ol  himself  and  others,  who  took 
oharge  of  and  started  with  it  to  La  Grande  ;  that  it  was  a  part 
of  his  dnty  as  such  brakeman  to  uncouple  cars  at  the  various 
stations,  for  the  purpose  of  setting  out  such  cars  upon  the 
side-tracks,  and  that  he  had  received  orders  to  set  out  a  car 
at  Haines  station ;  that  there  was  a  steep  grade  a  short  dis- 
tance from  that  station,  and  that  the  track  at  some  places, 
owing  to  alternate  freezing  and  thawing,  was  in  a  rough  aud 
nneven  condition,  but  that  flags  were  posted  along  such  places 
to  notify  and  caution  the  engineer  to  run  the  train  slowly 
OTer  them  ;  that  just  before  the  train  reached  Haines  station 
it  had  parted,  but  immediately  upon  its  arrival  there  he  got 
off,  and  went  between  the  cars  to  uncouple  them,  when  the 
detached  portion  of  the  train  came  np  and  collided  with  the 
portion  standing  still,  causing  the  cars  between  which  he  was 
standing  to  catch  his  arm  aud  to  injure  it  so  badly  that  its 
amputation  afterward  became  necessary ;  that  such  was  the 
force  of  the  collision  that  the  heads  of  the  draw-bara  were 
driven  out  of  s^ht  and  much  damage  done  to  the  cars  and 
tlieir  connections ;  that  upon  examination  immediately  after 
the  accident  it  was  found  tnat  one  of  the  draw-bars  where  the 
train  was  parted  was  pulled  out,  and  that  the  key  was  gone. 
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His  testimoDj  &lao  shows  how  a  draw-bar  is  oonstmcted 
and  attached  to  the  cars  to  connect  them  ;  and  in  explanation 
of  the  purpose  of  the  key  and  the  Bplit-iing  it  shows  that  in 
the  rear  end  of  the  spiudle  of  the  draw-bar  there  is  a  hole 
through  which  passes  a  wrought-iron  or  steel  key,  and  that 
through  the  hole  in  this  key  there  is  usually  placed  a  split- 
ring,  or  piece  of  wire,  to  hold  the  key  in  the  spindle ;  that 
this  key  will  not  stay  in  its  place  unless  it  is  securely  fast- 
ened in  that  wise  ;  that  "  it  will  jnmp  out  with  the  least  jar, 
and  the  train  will  separate  just  as  e»sy  as  if  it  was  not  coup- 
led at  all ;  "  that  it  is  not  au  unfregueut  occurrence  for  trains 
to  break  apart  on  account  of  a  draw-bar  pulling  out ;  that 
"sometimes  they  run  for  a  month  and  do  not  break  apart, 
and  sometimes  they  break  a^art  two  or  three  or  four  times  on 
atrip;"  that  sometimes  this  occurs  in  starting  out  from  a 
station  in  consequence  of  a  too  sudden  movement  or  jerking  of 
the  train  by  the  engineer,  which  breaks  off  the  key-ring,  bat 
that  "these  key-rings,  if  properly  in  when  the  train  starts, 
and  the  train  is  properly  handled,  will  not  jamp  out ; "  that 
sometimes  the  breaking  apart  of  the  train  is  "caused  by 
steady  pulling.  If  the  link  treads  upon  the  key,  the  key  will 
bend ;  it  will  be  on  a  kind  of  slant,  and  will  work  up  and 
down  ontil  it  comes  out"  He  also  testifies  that  they  were 
eight  hours  late,  were  running  quite  rapidly,  and  had  gone 
■  nearly  forty  nailes  when  the  accident  happened. 

The  refusal  of  the  trial  court  to  grant  the  motion  for  non- 
»a(MtiT«a».  suit  substantially  upon  this  state  of  facts  consti- 
piiuriM—  tutes  the  first  assignment  of  error.  The  contention 
frif  or  is  that  the  evidence  fails  to  show  that  the  defend- 
^"•''  ant  was  guilty  of   negligence  or  failure  of  duty 

toward  the  plaintiff.  In  cases  of  this  sort,  the  harden  of 
proof  is  upon  the  plaintiff  to  establish  the  particular  negli- 
gence alleged.  It  cannot  be  found  without  evidence.  Nor 
can  it  be  presumed ;  but,  on  the  other  hand,  in  the  absence 
of  anything  to  the  contrary,  it  will  be  presumed  that  the 
defendant  has  performed  its  duty  ;  and  this  presumption  of  a 
proper  performance  of  duty  applies  alike  to  tfoth  parties,  and 
13  a  rule  of  universal  application,  which  must  prevail  until 
overcome  by  proof.  Mr,  Wood  says  :  "  The  servant,  seeking 
to  recover  for  an  injury,  takes  the  burden  on  himself  of 
establishing  negligence  on  the  part  of  the  master  and  due 
care  on  his  own  part ;  and  he  is  met  by  two  presumptions, 
both  of  which  he  must  overcome  in  order  to  entitle  him  to  a 
recovery  :  First,  That  the  master  has  discharged  his  duty  to 
him  by  providing  suitable  instrnmentalities  for  the  business, 
and  in  keeping  them  in  condition ;  and  this  involved  some- 
thing more  than  the  mere  fact  that  the  injury  resulted  from  a 
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defect  in  tlie  machinery.  It  imposes  npon  him  the  burden  of 
showing  that  the  master  had  notice  of  the  defect,  or,  in'  the 
exercise  of  that  ordinary  care  which  he  is  bound  to  observe, 
he  woald  have  known  it  When  this  is  establiuhed,  he  is  met 
by  another  presumption,  the  force  of  which  must  be  overcome 
by  him,  and  that  is  that  he  assumed  all  the  usual  and  ordi- 
nary hazards  of  the  business."  Wood,  Mast.  &  Serv.  §  382 ; 
2  Thomp.  Neg.  p.  1053,  §  48 ;  Shear.  &  R.  Neg.,  §  99.  There 
must  be  some  affirmative  proof  of  negligence.  It  is  not 
enough  for  the  party  to  merely  show  the  injury  or  accident, 
bat  he  must  produce  some  evidence  tending  to  show  that  the 
negligence  of  the  defendant  caused  it  This  is  not  one  of  the 
cases  where  proof  of  the  accident  is  prima  facie  evidence  of 
negligance,  but  it  is  one  of  the  cases  where  the  law  presumes 
a  proper  performance  of  duty  upon  the  part  of  tlie  defendant ; 
and  the  burden  is  imposed  upon  the  plaintiff  to  show  its 
negligence  in  reference  to  the  particular  matter  alleged  in 
producing  the  injury.  Knahtia  v.  Bailroad  Co.,  21  Oreg.  136, 
48  Am.  &  Eng.  R  Gas.  116 ;  Bailroad  Co.  v.  Waguer,  33  Kan. 
660.  21  Am.  &  Eng.  K  Cas.  637. 

Nor  do  we  think  that  the  trial  court  was  unmindful  of  this 
distinction.  It  recognized  that  the  burden  was  ou  the  plain- 
ti£f  to  offer  some  evidence  conducing  to  show  that  ^o  proof  of 
the  plaintiff's  injury  was  occasioned  by  the  negli-  ■egiigeaM«B 
gence  alleged ;  but  it  evidently  considered  that  tlie  »»rtof  «»■• 
absence  oi  the  key  after  the  accident,  under  the  ^*"' 
facts  and  circumstances  as  shown  by  the  evidence,  afforded 
an  inference  of  negligence  which  it  was  the  province  of  the 
jnry  to  draw.  This  inference  is  tha^  from  the  circumstances 
of  the  case,  the  absence  of  the  key  indicates  or  leads  to  the 
conclusion  that  the  key  of  the  draw-bar  was  not  fastened 
with  a  split-ring  or  other  safe  device  to  hold  the  key  in  its 
place  when  the  train  was  turned  over  to  the  trainmen,  other- 
wise the  key  would  not  have  worked  out,  and  the  injury  oc- 
onrred  ;  and,  as  the  want  of  a  split-ring  in  the  key  to  fasten 
it  is  a  defect  in  the  appliance  or  car  of  a  kind  which  a  proper 
inspection  would  have  discovered,  it  results  that  the  defend- 
ant is  chargeable  with  notice  of  what  a  proper  inspection 
would  have  disclosed.  In  this  view,  it  is  plain  that  the  trial 
court  did  not  consider  that  the  mere  happening  of  the  acci- 
dent proves  negligence  prima  facie,  as  contended  by  counsel, 
but  that  it  considered  that  negligence  might  be  shown  from 
circumstances,'  without  direct  proof  of  it  by  the  testimony  of 
eye-witnesses,  and  that,  when  the  circumstances  in  evidence 
were  such  that  different  inferences  or  conclusions  might  be 
drawn  from  them  by  different  minds,  it  was  for  the  jury  and 
not  for  the'oonit  to  decide  whether  or  not  negligence  m  fact 
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-ezinted.  But  froni  the  circumstaBces  uF  the  case,  as  disclosed 
by  his  evidence,  the  absence  of  the  ke;  after  the  accident 
does  not  warrant  the  inference  of  negligence,  becaase  it  is 
consistent  with  the  exercise  of  dne  care.  It  is  when  the  cir- 
cumstances are  sach  as  to  lead  to  the  inference  of  negligence 
that  they  are  to  be  submitted  to  the  jury  to  say  whether  or 
not  there  was  negligence.  While  negligence  is  ordinarily  a 
question  of  fact  for  the  jury,  it  is  only  so  when  the  facts  and 
circumstances  would  authorize  the  jury  to  infer  it.  The  de- 
fendant is  not  an  insurer  that  its  cars  and  appliances  are  in  a 
safe  condition.  The  measure  of  its  duty  is  to  exercise  reason- 
able care  in  this  regard,  and  prima /acie  it  is  presumed  to  have 
-done  BO. 

The  testimony  for  the  plaintiff  shows  that  there  is  a  lia- 
biti^  of  the  split  ring  wbiun  fastens  the  key  to  break,  and  the 
key  to  work  or  jump  out,  and  the  cars  to  separate,  in  the 
ordinary  nses  to  which  trains  are  subjected,  or  from  the  negli- 
gence of  his  fellow-servants  in  their  operation.  In  such  case 
Uie  absence  of  the  key  affords  no  presumption  of  negligence, 
but  is  consistent  witu  due  care.  It  may  have  worked  or 
jumped  out  in  running  over  the  road,  although  properly' 
fastened,  or  from  negligence  of  a  fellow-servant  in  tlie  oper- 
ation of  the  engine.  It  wonld  not  necessarily  follow  from 
the  absence  of  the  key  that  it  was  not  properly  fastened,  but 
it  may  be  attributed  to  the  ordinary  liability  resulting  from 
use,  or  from  the  carelessness  of  fellow-servants,  as  indicated 
by  his  testimony. 

In  Railroad  Co.  v.  Hagar,  11  HI.  App.  498,  the  accident  was 
caused  by  the  absence  of  any  nut  to  nold  the  wheel  on  top  , 
of  the  brake-rod,  in  consequence  of  which  the  wheel  came  off 
when  the  defendant  took  hold  of  it,  and  precipitated  him  to 
the  ground.  He  charged  that  the  company  negligently  per- 
mitted this  car  to  be  in  this  dangerous  concUtion  when  it 
either  knew  or  ought  to  have  known  of  its  defective  charac- 
ter. The  court  says  :  "  The  only  evidence  relied  upon  for  a 
recovery  in  this  case  is  the  absence  of  the  nut  from  its  proper 

{>lace  at  the  time  of  the  accident.  Unless  we  hold  the  appel- 
ant an  insurer  of  the  safe  condition  of  all  its  cars,  this  is  not 
sufficient  to  sustain  a  recovery.  It  may  be  well  attributed 
either  to  the  ordinary  liability  to  accidents  resulting  from  use 
or  from  neglect  of  fellow-servants,  in  neither  of  which  cases 
would  the  company  be  liable  without  actual  or  constructive 
notice." 

Nor  is  this  alL  He  testifies  that  if  the  split-ring  is  not  in 
the  key,  the  "  key  will  jump  out  with  the  least  jar  "  during 
the  running  of  the  train,  and  that  "  the  train  will  separate 
jost  aa  easy  as  if  it  were  not  coupled  at  all."    Now,  he  teati- 
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ties  that  the  train,  oomprising  21  oars,  had,  on  acoonnt  of 
being  8  hoars  behind  time,  run  nearly  40  miles  at  a  rapid 
rate  of  speed,  over  a  road  portions  of  -which  were  rongh  and 
mtBTen,  and  up  a  grade  qaite  steep,  before  the  cars  separated, 
vud  the  accident  happened.  In  view  of  this  testimony  the 
key  must  have  been  fastened  when  the  train  was  turned  over 
and  the  plaintiffs  duties  commenced,  or  else  the  key  wonld 
have  jumped  oat  lon^  before  ther  had  gone  such  a  distance 
over  a  road  of  that  kind  and  in  that  condition.  Taking  his 
testimony  as  true,  this  conclusion  is  inevitable.  His  testimony 
further  shows  that,  just  before  the  train  reached  the  station, 
it  had  come  up  a  steep  grade,  and  that  on  the  top  of  the  hill 
there  was  a  soggy  place,  where  the  road  was  rongh  and  un- 
even. It  is  clear  that  the  key  was  not  out  when  the  train 
came  up  this  grade,  for,  if  it  had  been,  the  train  wonld  have 
been  separated,  and  the  rear  section  would  have  run  down  the 
grade.  But  it  likewise  shows  that  the  key  would  sometimes 
work  out,  letting  the  draw-bar  pull  out  and  the  train  separate, 
from  steady  pulling,  although  it  may  have  been  properly 
fastened  at  the  start.  This  steep  grade  was  such  a  place  as 
required  "  steady  pulling,"  and  a  hard  strain,  and  furnished 
the  occasion  for  the  key  to  become  bent,  or,  as  he  says,  "  on  a 
kind  of  slant,"  and  cause  it  "  to  work  up  and  down  until  it 
comes  out"  Of  course,  when  this  state  of  things  exists, 
necessarily  the  fastening  must  give  way  on  the  key,  whether 
a  split-ring  or  other  device,  before  the  key  can  work  out 
Iiooking  at  the  facts  and  circumstances,  is  not  the  inference 
reasonable  that  the  steady  pulling  up  this  grade  had  the  effect 
to  cause  the  key  to  bend,  and,  when  it  commenced  "  to  work 
up  and  down,"  to  break  its  fastenings,  so  that  when  the  train 
reached  the  top  of  the  hill,  where  it  was  soggy  and  the  road 
was  rough  and  uneven,  the  key,  having  no  fastening,  jarred 
out  and  the  train  parted,  with  the  consequences  which  oc- 
curred shortly  thereafter  ?  This  testimony  shows  the  oppor- 
tunity for  such  an  occurrence  as  this  accident,  notwithstanding 
the  key  may  have  been  fastened  at  the  start  with  a  split-ring, 
and  is  therefore  consistent  with  prudence  and  due  care,  and 
not  with  negligence,  on  the  part  of  the  company.  Again,  his 
testimony  snows  that  the  fastening  of  the  key  may  be  broken, 
and  the  key  come  out,  causing  the  train  to  separate,  from 
taking  up  the  slack,  from  jerking,  and  fromimpropermanage- 
ment  of  the  train  by  the  engineer ;  that  the  breaking  apart 
of  the  train  from  those  and -other  causes  is  a  frequent  oc- 
currence, though  "not  an  every-day  occurrence."  So  that,  if  the 
key  was  properly  fastened,  and  every  requirement  of  dniy 
performed,  still  there  would  be  a  liability  of  the  key  coming 
out  and  the  train  parting  despite  these  precantionB. 
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The  burden  of  showing  negligence  rests  on  the  plaintiff 
ftnd  before  he  can  be  entitled  to  a  recovery  he  must  prove  a 
state  of  facts  that  warrants  the  inference  of  negligence.  He 
cannot  rest  hia  case  npon  facts  as  consistent  witn  due  care  aa 
with  negligence.  "  It  is  a  mie  of  the  law  of  evidence  of  the 
first  importance  that,  where  the  evidence  is  equally  consistent 
with  eitlier  tbe  existence  or  non-existence  of  negligence,  it  is 
not  competent  for  the  jndge  to  leave  the  matter  to  the  jnrj. 
There  must  be  some  affirmative  proof  of  negligence." 
Williams,  J.,  in  Cotton  v.  Wood,  8  C.  B.  (N.  S.)  568.  Accord- 
ing to  the  plaintiff's  testimony,  this  accident  may  have  oc- 
curred from  any  of  these  various  causes,  and  the  defendant  have 
been  without  fault.  The  absence  of  the  key  does  not  warrant 
the  inference,  from  the  circumstances,  that  it  was  not  fastened 
with  a  split-ring,  otherwise  the  hey  would  not  have  worked 
out ;  for  his  testimony  shows  that  it  may  have  been  properly 
fastened  when  the  train  started,  and  came  out  afterward,  by 
steady  pulling,  or  in  running  the  train,  or  in  its  miamanage- 
meut  by  the  engineer ;  hence  it  cannot  be  said  that  an  in- 
spection would  nave  disclosed  a  defective  appliance — a  key 
without  a  split-ring. 

The  case  is  not  like  Spicer  v.  Iron  Co.,  138  Mass.  426,  where 
the  defect  occurred  by  reason  of  a  defective  hook.  The 
plaintiff  proved  by  witnesses  how  the  hook  looked  after  the 
break,  and  showed  that  there  was  a  visible  crack  or  flaw  in 
the  hook,  and  the  court  held  that  the  evidence  tended  to  show 
that  a  careful  inspection  would  have  revealed  the  weakness 
of  the  hook,  and  therefore  there  was  evidence  of  negligence 
on  the  part  of  the  defendant  to  support  the  verdict.  It  is  not 
enough  for  the  plaintiff  to  base  Ms  injury  upon  the  absence 
of  the  key,  unless  the  inference  is  warranted  that  the  defend- 
ant is  to  blame  for  it.  As  its  absence  may  be  accounted  for 
consistently  with  prudence  and  due  care,  the  inference  of 
negligence  sought  to  be  charged  is  not  warranted.  "  Mere 
proof  of  an  injury,"  said  Holt,  C.  J.,  "  with  attending  cir- 
cumstances showing  that  the  party  charged  with  neglect  may 
be  blameless,  or  may  be  at  fault,  will  not  do.  In  such  a  case 
there  is  no  evidence  tending  to  show  the  injury  was  due  to 
neglect.  Circumstances  are  merely  presented  npon  which  one 
may  theorize  as  to  the  cause  of  the  accident."  Hughes  «. 
Railroad  Co.  (Ky.),  16  S.  W.  Eep.  275.  The  presumption 
being  that  the  defendant  performed  his  dutyt  and  that  the  car 
and  its  connections  were  in  a  reasonably  safe  condition  when 
turned  over  to  the  trainmen,  the  plaintiff  must  produce  some 
affirmative  proof  of  negligence,  derived  either  from  the  testi- 
mony of  witnesses  or  from  circumstances  of  the  case,  or  he 
cannot  recover.    As  the  circumstances  show  that  the  accident 
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may  have  occoned  cousUtentlj  witli  a  due  performance  of 
duty,  thej  do  not  warrant  the  inference  of  negligence. 

Aa  a  oonseqnence,  the  judgment  most  be  reveraed,  vith 
directious  io  the  conrt  below  to  enter  a  jadgment  of  non- 
suit. 

Injury  to  Employs  from  Defective  Appliancet— Burden  of  Eatablithing 
N«gftgenae. — A  servant  who  seeka  to  recover  for  aa  injur;  nhicli  ho 
claims  reautted  from  defective  machiaerj  or  appliances  furnished  b;  the 
■uwter  to  be  used  about  the  busineaa  in  which  such  servant  was  employed 
takes  upon  himself  the  burdeo  of  establishing  negligence  ou  the  part  of 
the  master,  aod  due  care  on  his  own  part;  and,  in  order  to  enticle  him  to 
recover,  he  must  overcome  two  presumptions:  Fint,  that  the  master  has 
discharged  his  duty  to  him,  b;  providing  suitable  machinerj  and  appliances 
for  the  ousinesB,  and  in  keeping  them  in  condition;  iecimd,thiX  be  assumed 
all  of  the  usual  and  ordinnrj  hazards  of  the  business.  Such  servant  takes 
upon  himself  the  burden  of  ahowing  that  the  master  had  notice  of  the 
defect  complained  of,  or  that,  in  the  exercise  of  that  ordinarj  care  which 
be  ia  bound  to  observe,  be  would  have  known  it,  and  that  the  servant  was 
ienorant  of  such  defect,  and  bad  not  equal  means  of  knowledge.  From 
tbe  mere  fact  that  an  injur;  results  to  a  servant  from  a  latent  defect  in 
mocbiner;  or  appliances  of  the  buainess,  no  presumption  of  negligence  on 
the  master's  part  is  rilsed.  There  must  be  evidence  of  negligence  con- 
necting him  with  the  injury.  The  mere  fact  that  machinery  proves  defect- 
ive, and  that  an  injury  results  therefrom,  does  not  fix  the  maater's  liability. 
Where  an  injury  occurs  to  an  emplo;^  of  a  railway  company  through  a  de- 
fect in  the  machinery  or  implementa  furnished  to  the  employ^  by  the 
company,  knowledge  of  auch  defect  must  be  brought  home  to  the  company, 
or  it  must  be  proved  that  it  was  ignorant  of  the  game,  through  its  own 
negligence  or  want  of  care,  before  the  company  can' be  made  liable.  John- 
son f>.  Chesapeake  &  O.  R.  Co.,  36  W.  Va.  73. 
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(Indiatui  Supreme  Court.  Jan.  23,  18M.) 

Injury  to  Employ*— Defect  I  vs  Hand  Car— Notice  of  Defect— Know  ledgi 
of  Caxpanter. — Where  a  section  band  using  a  hand  car  is  injured  owing  to 
•  defect  in  the  wood  of  the  handle,  the  defect  being  of  such  character  as 
that  it  could  not  have  been  discovered  by  inspection,  knowledge  possessed 
by  tbe  carpenter  who  manufactured  the  car  handle  in  the  snops  of  the 
company  as  to  the  defect,  ia  not  notice  to  the  railroad  company  that  tbe  car 
was  not  safe,  and  it  is  not  liable  for  the  injury. 

Appeal  from  Jasper  circuit  court. 

Action  to  recover  for  the  alleged  negligent  killing  of  plain- 
tiff's  intestate. 
L.  M.  (t  H.  W.  Ninde,  for  appellant 
C.  M.  Dawson,  for  appellee. 
88A,  *E,  R.  Cas.-15 
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CoPFEi,  C.  J. — This  was  au  actiou  by  tlie  appellee,  aa  ad- 
ministrator  of  the  aBtateof  efames  Kckner,  agamut 
the  appellant  to  recover  dam^ea  on  account  of  a 
personal  injury  reenlting  in  the  death  of  the  decedent  The 
complaint  alleges,  among  other  things,  that  the  deceased, 
while  in  the  employ  of  the  appellant  as  a  Bection  hand,  came 
to  hia  death  by  reason  of  the  negligence  of  the  appellant  in 
failing  to  furnish  him  safe  machinery  with  which  to  do  his 
work,  in  this :  that,  while  propelling  one  of  its  hand  cars,  the 
car  handle  broke,  by  reason  of  the  fact  that  it  waa  composed 
of  brittle  and  defective  material,  whereby  the  deceased  was 
thrown  upon  the  appellaut's  railroad  track  and  killed  ;  that 
the  fact  that  said  handle  was  brittle  and  defective  was  known 
to  the  appellant  long  prior  to  said  accident,  and  was  wholly 
unknown  to  the  deceased;  that  said  injury  and  death  oc- 
curred without  tlie  fault  or  negligence  of  the  deceased.  Upon 
a  trial  the  jury  returned  a  general  verdict  for  the  appellee, 
together  with  answers  to  interrogatories.  Over  a  motion  for 
a  new  trial  the  court  rendered  judgment  c^  the  verdict,  from 
which  this  appeal  is  prosecuted. 

The  interrogatories  and  answers  thereto,  it  is  believed, 
cover  every  material  fact  in  the  case.  From  them  it  appears 
that  James  Pickner,  the  deceased,  on  the22d  day  of  Februarj-, 
1889,  with  three  other  men,  was  iu  the  employ  of  the  appel- 
lant as  a  section  hand.  Ou  the  evening  of  that  day  tney 
boarded  a  haud  car  to  return  from  their  labor,  and,  as  the 
weather  was  intensely  cold  and  the  wind  blowing  from  the 
direction  in  which  they  were  travelling,  each  turned  nis  back  to 
the  wind  as  a  protection  from  the  intense  cold.  The  deceased 
was  riding  on  the  front  end  of  the  car,  and,  while  aiding 
in  propelling  it,  the  handle  of  tlie  car,  on  an  upntard  stroke, 
suddenly  broke,  whereby  the  deceased  was  thrown  upon  the 
railroad  track  in  front  of  the  car,  and  received  injuries  from 
the  effects  of  which  he  died.  The  handle  in  question  was 
manufactured  by  one  of  the  employes  of  the  appellant  at  its 
■  shops,  and  was  composed  of  ash  timber,  which  was  brittle — 
a  condition  which  the  employ^  who  made  it  could  and  did 
discover ;  bat  its  external  condition  and  appearance  was  such 
that  its  defects  could  not  be  discovered  by  inspection,  or  by 
those  who  used  it.  It  had  been  in  nse  about  six  weeks  at  the 
time  it  broke,  during  which  time  it  was  used  by  the  deceased. 
The  appellant  ordered  clear,  white  aah  timber,  free  from 
knots,  for  the  handle  in  queati6n,  and  wheu  it  was  delivered 
it  was  properly  inspected,  and  no  defects  found  therein. 
White  aah  lumber  is  the  kind  generally  used  for  handles  for 
hand  cars,  and  this  handle  was  of  approved  pattern,  manu- 
factured by  a  carpenter  of  30  years'  experience.    At  the  time 
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the  handle  was  broken  the  haud  car  was  beiog  propelled 
gainst  the  -wind,  with  veij  great  dlthcultj,  at  the  speed  of 
about  four  fhiles  an  hoar.  Tlie  deceased  was  a  man  of  eztra- 
ordinarj  strength,  but  the  jary  find  that  he  did  not  expend 
his  whole  strength  at  the  time  of  the  accident  Had  he  been 
riding  with  his'  face  in  the  direction  the  car  was  travelling  he 
wonld  not  have  fallen  in  front  of  it  upon  the  breaking  of  the 
handle  by  an  upward  stroke.  The  hand  car  from  which  the 
deceased  fell  was  in  perfect  repair,  and  the  defects  in  the 
material  of  which  the  handle  was  composed  was  a  want  of 
tenacity  in  the  wood,  which  could  not  have  been  discovered 
on  inspection  after  the  handle  was  placed  in  tlie  lever  of  the 
hand  car. 

It  has  for  many  years  been  the  settled  law,  both  in  Eng- 
land and  in  this  country,  that  in  the  coDtract  of  hiring  there 
is  an  implied  nndertaking  on  the  pait  of  the  mas- 
ter that  he  will  use  all  reasonable  care  to  furnish  ST'^  "/."**' m, 
safe  premities,  machinery,  and  appliances  for  con-  tnetM. 
dncting  the  business  safely,  and  that  he  will  use 
all  reasonable  care  to  furnish  competent  and  prudent  co- 
employes  ;  but  the  master,  by  the  contract  of  hiring,  does  not 
become  an  insurer  against  injury  to  the  servant.  On  the 
other  hand,  there  is  an  implied  undertaking  on  the  part  of 
the  servant  that  he  will  exercise  reasonable  care  to  avoid 
injury,  and  that  he  assumes  all  ordinary  risks  incident  to  the 
business,  and  all  risks  from  the  negligence  of  his  co-employes. 
When  the  master  has  kept  and  performed  his  implied  under- 
taking, the  servant  cannot  recover  from  him  for  injuries  re- 
suiting  from  the  business  or  the  negligence  of  co-employes, 
however  dangerous  the  business  may  he.  If  the  servant^ 
claims  damages  from  the  master  for  injuries  received  on 
account  of  defective  premises,  buildings,  machinery,  or  appli- 
ances, he  must  allege  and  prove  that  the  unfitness  or  defect 
which  caused  the  injury  was  known  to  the  master,  or  was  of 
such  a  character  as  that,  with  reasonable  diligence  and  at- 
tention to  Ills  business,  he  ought  to  have  known  it.  Railway 
Co.  V.  McCormick,  74  Ind.  440,  5  Am.  &  Eng.  E.  Cas.  474 ; 
Kobertaon  v.  Railroad  Co.,  78  Ind.  77,  8  Am.  &  Eng.  R.  Cas. 
175  ;  Umback  v.  Railway  Co.,  83  lud.  191,  8  Am.  &  Eng. 
R.  Cas.  98  ;  Railroad  Co.  v.  Orr,  84  Ind.  50,  8  Am.  &  Eng.  R. 
Caa.  94 ;  Coal  Co.  v.  Cain,  98  Ind.  282 ;  Capper  v.  Railroad 
Co.,  103  Ind.  305,  21  Am.  &  Eng.  R  Cas.  525  ;  Thomp.  Neg.  p. 
971  ;  Wood,  Mast.  &  Serv.  §§  368-414;  Railroad  Co.  v.  Wagner, 
33  Kan.  660,  21  Am.  &  Eng.  R  Cas.  637 ;  Railroad  Co.  v.  Love, 
10  Ind.  554 ;  Railway  Co.  v.  Adams,  105  Ind.  151,  23  Am.  & 
Eng.  R.  Cas.  408.  It  is  also  settled  that  the  dnty  of  the 
master  to  furnish  Lis  servant  with  a  safe  place  to  work,  safe 
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machinery,  and  appliances  is  a  doty  of  which  he  cannot  rid 
himself  by  casting  it  upon  an  agent,  officer,  or  servaDt  em* 
ployed  by  him.  Ihe  distinction  between  the  negligent  per- 
formance of  a  dnty  by  a  servant  and  the  negligent  omission 
of  A  duty  by  the  master  is  plain  and  well  nnderstood.  Where 
the  daty  is  one  owing  by  the  master,  and  he  iutrnsta  it  to  the 
performance  of  a  servant  or  agent,  the  negligence  of  such 
servant  or  a^ent  is  the  negligence  of  the  master.  As  the 
master  is  charged  with  the  duty  of  providing  safe  and  aaitable 
appliances,  if  he  intrasta  snch  doty  to  an  agent,  uuch  agent 
becomes  a  vice-principal,  and  his  negligence  m  such  matter  is 
the  negligence  of  the  master.  The  rule  which  absolves  the 
master  from  liability  oii  account  of  the  negligence  of  a  fellow- 
servant  has  no  application  to  such  a  case.  Car  Co.  v  Parker, 
100  Ind.  187;  Krueger  v.  Railway  Co.,  Ill  Ind.  51,  31  Am.  & 
Eng.  R.  Cas.  329  ;  Railway  Co.  v.  Back,  116  Ind.  566,  38  Am, 
&  Eng.  R.  Cas.  152  ;  Coal  Co.  v.  Young,  117  Ind.  520 ;  Railway 
Co.  V.  McMuUen,  117  lud.  439,  41  Am.  &  Eng.  R.  Cas.  505; 
Taylor  v.  Railway  Co.,  121  Ind.  124,  41  Am.  &  Eng.  R.  Cas. 
437.  These  general  and  well-understood  principles  of  the  law 
are  not  disputed  bv  the  parties  to  this  suit,  bnt  the  contro- 
versy arises  out  of  tneir  application. 

It  is  earnestly  contended  oy  the  appellee  that  the  knowledge 
possessed  by  tlie  carpenter,  who  manofactnred  the  hand  car 
KBAwitdffiDf  li'^odle  in  the  shops  of  the  appellant,  of  the  brittle 
ntftrntT  Mt  condition  of  the  wood  of  wliicii  it  was  manufactured, 
■•tiM  to  COM-  was  notice  to  the  appellant  which  rendered  it  liable 
**"■  for  the  injury  out  of  which  this  suit  originated. 

On  the  other  hand,  it  is  contended  by  the  appellant  that 
snch  carpenter  was  only  a  servant,  not  charged  with  the  duty 
of  furnishing  safe  machinery  and  safe  appliances,  and  that  hi» 
negligence  was  not  the  uegligence  of  the  master.  It  is  further 
contended  by  the  appellant  that  its  duty  to  its  servants  was  to 
furnish  a  competent  inspector  to  inspect  such  machinery  and 
appliances  as  were  provided  for  the  use  of  its  servants ;  and, 
inasmuch  as  it  discharged  this  duty,  and  the  defect  in  the 
handle  in  question  was  a  latent  defect,  such  as  could  not  be 
discovered  by  inspection,  that  it  is  not  liable.  We  are  of  the 
opinion  that  the  knowledge  possessed  by  the  carpenter  who 
manufactured  the  car  handle  as  to  the  brittle  condition  of  the 
wood  of  which  it  was  manufactured  was  not  notice  to  the 
appellant  that  it  was  not  safe.  Ho  far  as  appears  from  auy- 
thmg  in  the  record,  the  carpenter  was  simply  a  servant  in  the 
appellant's  shops,  charged  with  no  other  duty  than  that  of 
performing  such  work  as  was  assigned  him.  The  ordinary 
rule  is  that  notice  to  the  agent  of  a  corporation  relating  to  any 
matter  of  which  he  has  the  management  and  control  is  notice 
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to  the  corporatioQ  ;  but  ootice  to  a  serrant  of  the  coTporation 
in  relation  to  a-matter  of  which  he  lias  do  control  is  not  notice 
to  the  master.  Railwav  Co.  t>.  Collarn,  73  Ind.  261,  5  Am.  & 
Eng.  K.  Cas.  554 ;  Railway  Co.  v.  Ruby,  38  Ind.  294.  The 
dut;  of  seeing  that  tha  machiiierj  and  appliances  for  the  use 
of  the  appellant's  servants  was  safe  devolved  upon,  and  was 
tinder  the  control  ofj  an  inspector  in  this  case  ;  and  notice  to 
liim  of  anj  defect  in  such  machinery  or  appliances  would 
iiave  been  notice  to  the  appellant.  Had  the  carpenter  informed 
iiim  of  the  defect  of  which  complaint  is  made,  then  the  appel- 
lant's liability  would  have  been  fixed. 

If  we  may  pass  the  inspector,  who  had  no  knowledge  of  the 
■defect  resulting  in  the  injury  under  investigation,  and  hold 
that  the  company  is  chargeable  with  notice  by  reason  of 
Icnowledge  possessed  by  the  carpenter  who  worked  the  wood, 
where  will  we  find  a  stoppiug-f^ace  ?  If  such  knowledge  is 
notice  to  the  appellant,  if  it  were  engaged  in  manufacturing 
the  lumber  from  which  its  appliances  are  made,  a  defect  dis- 
covered by  a  servant  who  cut  the  tree,  or  a  defect  discovered 
by  the  head  sawyer,  or  the  servant  who  carried  the  lumber- 
'  from  the  saw  carnage,  would  likewise  be  notice  to  the  ap- 
pellant "We  do  not  think  the  rule  requires  us  to  go  to  this 
extent  In  onr  opinion,  the  diligence  required  of  railwav 
companies  in  the  matter  of  providing  safe  machinery  and  safe 
appliances  for  the  nse  of  their  servants  requires  such  com- 
panies to  provide  proper  and  skilled  inspectors,  charged  with 
the  duty  of  inspecting  such  machinery  and  appliances.  For 
snch  injuries  to  its  servants  as  result  from  defects  which  tlie 
inspector  might  have  discovered  by  proper  inspection  the 
company  is  liable.  Mr,  Fierce,  in  his  valuable  work  on  Rail- 
way Law,  after  stating  the  general  rule  that  a  railroad 
company,  like  any  other  master,  is  under  obligation  to  its 
servants  to  use  reasonable  care  in  providing  and  maintaining 
safe  road-beds  and  suitable  machinery,  engines,  cars,  and 
other  appliances,  says  :  "  But  if  the  company  exercises  rea- 
sonable or  ordinary  care  in  making  or  continuing  such  pro- 
vision for  the  safety  of  employes,  it  is  not  liable  to  them  for 
injuries  resulting  from  defects  in  the  road  or  machinery.  It 
does  not  warrant  the  completeness  of  either,  and  is  not  re- 
sponsible for  latent  defects,  excej>t  so  far  as  they  are  discover- 
able on  proper  inspection."  Pierce,  R.  R.  p.  371.  This,  we 
think,  states  the  true  rule.  There  is  no  claim  in  this  case 
that  the  appellant  did  not  discharge  its  whole  duty  in  the 
matter  of  providing  competent  inspectors,  nor  is  there  any 
claim  that  such  inspectors  did  not  perform  their  duty.  But 
whether  the  car  handle  in  question  was  or  was  not  properly 
inspected  seems  to  be  immaterial  in  this  case,  since  the  jury 
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expresslj  find  that  the  defect  was  of  such  a  character  as  that 
it  coold  not  have  been  discovered  by  inspection. 

We  are  of  the  opinion  that  under  the  facts  in  this  case  the 
appellee  was  not  entitled  to  recover,  and  that  the  court  erred  ■ 
in  overruling  its  motion  for  a  new  trial. 

Judgment  reversed,  with  directions  to  the  circuit  court  ta 
grant  a  new  trial. 

injury  to  Employs  by  Dafective  Appdanca* — Notico  of  D«feot  to  Com- 
pany.^In  hd  action  fur  iajuriua  to  uii  etnpluyg  alleged  tu  hove  lirt-n  (^HiiGvd 
tiy  II  defective  appliance,  it  is  proper  for  the  court  to  refuse  to  cliargt  lliAt 
tlie  Uffeodant  was  entitled  to  reasonable  notice  of  the  esistence  uf  Ihe  de- 
fi-ct,  iind  ail  opiwrtunitj,  after  such  notice  to  remedy  it,  since  defendant 
Wiis  lijiblu  if  it  inigbt  have  discovered  the  defect  b;  the  exerciee  of  due- 
core.     S>veat  V.  Boston  &  A.  R.  Co.,  (Mass..  Hay.  10,  18B2,)  31  N.  E.  Hep.  206. 

Defeetixe  Street-ear  Brake  —  Notice  of  Defect  to  Company.  —  In  New- 
h»r(  0-  St.  PhuI  City  R.  Co..  (Minn.,  Aug.  17,  1882),  62  N.  W.  Rep.  988, 
it  WHS  licid  ilint  the  evidence  was  aufflcient  tu  justify  the  conclusion  that 
the  coiidiiclor  was  injured  by  the  sudden  yielding  and  alipping  of  a  defect- 
ive lirakc  wliieh  he  whs  using,  although  the  precise  nature  of  the  defect 
was  not  apparent,  and  that  the  defendant  had  notice  of  the  defecL 
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(85  Wett  Virginia.  600.) 

Evidtnea — Loeornotlva  Engineer  a*  an  Etpert. — A.  locomotive  engineer, 

without  any  eiperieoce  or  skill  in  the  construction  or  repair  of  boilers,  ia 
not  an  e^jK-rt  as  to  the  effect  of  broken  gtaj'bolts  in  the  boiler,  or  of  mud 
packed  therein.     His  opinion  is  not  admissible. 

Defective  Locomotive— Injury  to  Enginaar—Llabllity  of  Company. —An 
instruction  that,  if  a  locomotive  ecgiiie  ia  in  defective,  dangerous  con- 
dition, and  the  defendant  company  knew  it,  and  by  conduct,  actions,  or 
words  lulls  its  engineer  into  a  feeling  of  security  whereby  he  ia  killed,  ilie 
company  is  liable,  is  erroneous,  because  it  omits  altogether  the  element  of 
the  engineer's  ignorance  of  the  defective  and  dangerous  condition  of  the 
locomotive. 

Same— Same— Inttructiont.- An  instruction  that,  if  the  death  of  a  lo- 
comotive engineer  is  caused  by  CTploaion  of  the  boiler  of  the  locomotive, 
and  the  explosion  was  caused  by  the  defective  condition  of  the  boiler,  and 
the  company  operating  the  locomotive  knew  of  auch  condition  of  the 
boiler  and  could  have  repaired  it,  even  if  the  engineer  knew  of  such  con- 
dition of  the  boiler,  but  had  ground  to  believe  that  the  company  would 
immediately  cure  the  defects,  the  jury  must  find  for  the  plaintiff  in  a  suit 
to  recover  for  the  death  of  the  engineer,  is  erroneous— (1)  because  it  con- 
tains no  element  of  a  promise  to  repair,  express  or  fairly  implied;  (3)  if  it 
did,  it  takes  it  from  the  jury  to  say  whether  the  engineer's  continuing  to 
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Ttm  the  engine,  -with  knowledge  of  its  condition,  wu  trom  the  charact«T 
of  the  defects,  under  all  the  circumstancea,  such  contributor;  negligence 
in  the  eagineer  as  to  prevent  recover;. 

!Ebbor  to  Fayette  circuit  court 

Action  to  recover  damages  for  the  death  of  plaiDtifTs  in- 
testate. 

Sitams  <jk  Enslow  and  J.  E.  ChUfrm,  for  plaintiff  in  errqr. 
Adams  &  MlUer,  for  defeudaiit  ia  error. 

Brannon,  J. — This  case  was  tried  before  a  special  judge  in 
the  circuit  court  of  Fajetfce  county,  and  resulted  in  -a  verdict- 
and  jndgmeut  for  the  plaintiff  of  $10,000  in  an  ac- 
tion  brought  by  Ella  McKelvsy,  administratrix  nf 
Theodore  F.  McKelvey,  deceased,  against  the  Chesapeake  & 
Ohio  Railwaj-  Company,  to  recover  damages  for  the  death  of 
Theodore  F.  McKelvey,  caused  by  an  explosion  of  the  boiler 
of  a  locomotive,  of  which  said  McKelvey  was  engineer.  The 
defendant  brought  the  case  here. 

The  first  question  is,  Did  the  court  err  in  admitting  certain 
evidence  of  John  Gallinay  ?  He  stated  that  he  was  a  loco- 
motive engineer,  and  had  been  running  about  five  op),ia,  „i. 
years,  and  before  that  had  fired  over  three  years,  d*>M-B^B. 
that  stay-bolts  were  used  to  strengthen  the  boiler  ••'•••iport. 
according  to  his  idea,  that  he  did  not  understaud  the  con- 
stmction  of  a  boiler  thoroughly  ;  that  he  had  never  had  any 
experience  in  boiler-making.  He  tlien  stated  that  stay-bolts 
were  used  on  the  boiler  sheet  on  each  side  of  the  fire-box,  and 
all  around  the  fire-box.  Then  the  plaintiff  asked  him,  "  Do 
jon  know  what  the  effects  of  broken  stay-bolts  would  be?" 
and  he  answered  :  "  I  think  it  would  have  a  tendency  to 
weaken  the  bi  iler.  If  the  stay-bolts  are  to  strengthen  the 
boiler,  of  course  broken  ones  would  have  a  tendency  to 
weaken  it."  He  was  then  asked,  "  Suppose  an  engine  had  25 
broken  stay-bolts  on  eacli  side,  front,  corner,  and  top,  what 
would  be  the  effect  on  the  boiler?  "and  answered:  "The 
only  effect  I  know  it  would  have  on  the  boiler  would  be  to 
weaken  it" 

The  locomotive,  that  wonder  of  our  days,  is  the  embodi- 
ment of  great  mechanical  genius,  study,  science,  skill,  and  ex- 
perience. It  daily  stands  before  us,  who  have  no  learning 
and  skill  in  that  department  of  human  knowledge,  as  an  in- 
soluble enigma.  None  but  those  whose  eyes  and  brains  are 
trained  in  its  principle  and  construction  can  pierce  its  secrets, 
and  as  experts  adequately  or  reliably  tell  of  its  elements  and 
their  office.  Every  one  may,  it  is  true,  have  an  opinion  from 
observation,  b.it  it  is  an  untrustworthy  opinion,  not  ranking 
in  reliability  as  that  <  t  one  proficient  in  the  art  of  its  con- 
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fitmction.  This  witneBs  had  eimply  used  ea^nes  as  an  en- 
gineer, and  had  perhaps  become  acquainted  with  the  prso- 
Bcal  working  ol  some  of  their  parte,  but  that  is  all.  He 
shows  himself  that  be  ia  not  an  expert.  If  this  witness  is  to 
justify  his  evidence  because  he  is  an  expert,  he  cannot  do  so ; 
for  an  expert  must  be  specially  skilled  in  his  line.  The  non- 
expert testifies  as  to  conclusions  which  may  be  verified  by  the 
court  or  jury  ;  the  expert,  to  conclusions  which  cannot  he^ 
The  non-expert  gives  results  of  a  process  of  reasoning  famil- 
iar to  every-day  life  ;  the  expert  gives  the  results  of  a  process 
of  reasoning  which  can  be  mastered  only  by  special  scientists, 
1  Whart.  Et.  §g  434,  439.  A  millwright  may  give  bis  opinion 
as  to  skilfuluess  of  work  done  on  a  milli  out  not  a  miller. 
Walker  v.  Fields,  28  Ga.  237.  Cooley,  J.,  in  Sisson  v.  Kail- 
road  Co.,  14  Mich.  497,  said  :  None  but  an  expert  can  give  his 
opinioD,  from  appearance  of  an  engine,  whether  it  could  draw 
a  train.  "  A  person  having  a  mere  vague,  superficial  knowl- 
edge of  a  profession  ought  not  to  be  permitted  to  lav  down 
its  laws."  He  must  have  a  "  special,  practical  acquamtance 
with  the  immediate  line  of  inquiry.'  Whart  £v.  §  439. 
Beference  is  made  to  Bird's  Case,  21  Grat.  800,  for  the  pro[>- 
osition  that  "  all  persons  who  practice  a  business  or  profes- 
sion which  requires  them  to  possess  a  certain  knowledge  of 
the  matter  in  hand  are  experts,  so  far  as  expertuess  is  re- 
quired." This  is  an  acceptable  statement,  but  this  witness 
does  not  tall  within  it.  He  ]ias  no  knowledge  derived  from 
Btudy  or  experience  in  the  construction  or  repair  of  loco- 
motives. In  the  case  cited  a  priest  was  held  competent  to 
Bpeak  of  the  law  relating  to  marriage  where  he  celebrated 
marriages,  because  it  was  within  his  particular  line  of  duty 
and  experience.  And  the  Saglish  case  relied  on  Bird's  Case 
for  the  doctrine  was  where  a  hotel-keeper  in  London,  a 
native  of  Belgium,  who  there  had  carried  on  the  business  of 
merchant  and  commissioner  of  stocks,  was  allowed  to  prove 
the  law  of  Belgium  as  to  presentment  of  a  note  made  there, 
payable  at  a  particular  place,  because  he  had  been  situated 
so  as  to  call  him  to  become  acquainted  with  the  law  on  that 

S articular  subject ;  and  this  is  justified  by  the  rule  that  it 
oes  not  require  a  lawyer  to  prove  foreign  law.  See  1  Rob. 
Pr.  232,  for  lull  discussion  of  subject ;  note  in  1  Rog.  Exp, 
Test.  237.  the  citation  of  llailroad  Co.  v.  Shannon,  43  111.  339, 
for  the  proposition  that  "  the  opinions  of  a  locomotive  en- 
gineer are  admissible  on  the  question  whethet  the  boiler  of 
an  engine  was  safe."  Beference  to  that  case  shows  in  the 
syllabus  and  opinion  that  such  evidence  was  huld  admissible 
to  prove,  not  tliat  the  engine  was  in  fact  uLjafe, — a  matter 
that  was  proven  by  makers  of  boilers, — but  to  prove  that 
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among  the  employes  the  engine  was  regariJed  nns^e,  and 
had  a  bad  repatation,  for  the  purpose,  as  an  item  of  evidence, 
of  bringing  home  to  the  company  knowledge  that  snch  engine 
was  unsafe,  or  putting  them  on  inqairy  as  to  its  condition. 
The  case  of  Sheldon  v.  Booth,  SO  Iowa,  209,  cited  by  same 
author  (page  260)  for  the  proposition  that  it  is  not  necessary 
in  all  cases  that  a  witness  should  be  a  machinist  to  give  an 
opinion  as  to  what  work  a  machine  can  perform,  expressly 
SQows  the  witness  a  machinist.  What  has  been  said  as  to 
Callinay's  evidence  is  applicable  to  Bartlett's.  The  evidence 
of  both,  which  was  objected  to,  was  not  admissible  as  if  they 
were  experts.  But  though  a  witness  may  not  express  an 
opinion  as  an  expert,  yet  he  may  express  an  opinion  as  to 
some  matters,  because  as  to  those  matters  opinion  is  ad- 
missible ;  as,  for  instance,  distance,  duration,  and  value  (1 
Whart.  Ev.  8  609;  Hargreayes  v.  Eimberly,  26  W.  Va.  798); 
bat  as  to  other  matters,  opinion  evidence  is  not  admissible, 
but  the  tacts  and  circumstances  must  be  stated,  and  the  jury 
are  to  thence  form  their  own  opinion,  because  these  matters 
are  of  such  nature  as  that  a  jury  having  the  facts  can  form  an 
opinion  just  as  well  as  the  witness.  1  Whart.  Ev.  §  513; 
opinion  in  Taylor  v.  Bailroad  Co.,  33  W.  Va.  64 ;  James  v. 
Adams,  16  W.  Va.  260.  In  Welch  v.  Insurance  Co.,  23  W. 
Va.  288,  witnesses'  opinions  as  to  whether  a  quantity  of  wool 
burned  could  have  been  completely  destroyed  in  the  burning 
of  a  building  of  a  certain  size  were  not  allowed,  the  cour 
saying  the  jury  ought  to  form  its  own  opinion  from  the  facts 
disclosed. 

The  next  (Question  is.  Did  the  court  err  in  withdrawing  the 
special  questions  ?     The  defendant  asked  the  court 
to  require  the  jury,  should  they  find  a.  general  ver-  wiibdr»ir«i 
diet,  to  return  answers  to  the  following  particular  "j^^^'. 
questions :      First.    Was   the  locomotive    engine 
which  exploded  and  killed  Theodore  McKelvey  out  of  repair 
and  defective  at  the  time  of  the  explosion  ?     Second.  If  it  was 
out  of  repair  and  defective,  how  long  had  it  been  so?     Third. 
Did  the  defendant  know,  or  could  it  have  known  by  reason- 
able care  prior  to  the  explosiou,  that  it  was  out  of  rttpuir  and 
defective.     Fourth.  Did  it  explode  by  reason  of  the  want  of 
repair  or  defects  existing  pnor  to  the  explosiou,  which  the 
defendant  knew  or  could  have  known  by  reasonable  inspec- 
tion?    Fifth.   Did  Theodore  McKelvey  know  of  the  defects 
in  said  locomotive  which  caused  the  explosion  ?     Sixth.  Were 
the  defects  in  said  locomotive  eugine  such  as  made  it  danger- 
ous to  run  said  locomotive  without  having  it  repaired,  and 
did  said  McKelvey  know  it  was  dangerous  ?     Seventh.     If  the 
said  locomotive  engine  exploded  by  reason  of  defects  therein. 
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what  were  the  defects  that  catteed  such  explosion?"  That 
these  particular  questions  were  material  is  evident  on  their 
face,  because  upon  them  linng  the  liability  or  non-liability  of 
the  companT-  Their  materiality  is  not  denied.  The  court 
submitted  taem  to  the  jury  to  be  answered,  and  the  jury 
retired  to  their  room,  ana,  after  remainioR  out  over  two  hours, 
the  jury  was  called  in  for  a  recess  at  dinner,  and  had  not 
agreed  on  a  verdict.  After  recess,  before  the  jury  again  retired 
to  their  room,  on  motion  of  the  plaintiff,  the  court  witlidrew 
said  special  questions,  unanswered,  against  the  objection  of 
the  defendant,  and  in  a  short  time  the  general  verdict  was 
returned.  The  plaintiff  objected  to  the  qaeationa  when  the 
defendant  proposed  them,  and  would  justify  their  withdrawal 
on  the  gronnd  that  they  were  not  proposed  until  the  argument 
had  been  closed  and  inatructiona  given  to  the  jury,  and  that 
they  were  offered  so  late  that  the  court  had  discretion  to  refuse 
them  ;  and,  as  it  could  have  refused  them,  so  their  withdrawal 
is  not  error. 

Even  if  the  court  would  have  been  justiffed  in  refusing 
them,  it  does  not  follow  that  after  the  court  had  once  exercised 
its  discretion  by  submitting  the  questions  it  could  retrace  its 
steps  and  witlidraw  them.  Their  very  withdrawal  from  the 
consideration  of  the  jury,  after  it  had  had  them  before  it  for 
two  hours,  might,  likely  would,  prejudice  the  defendant's 
cause  ;  because  the  jury  might  thence  iufer  that  in  the 
opinion  of  the  court  they  were  unimportant  and  irrelevant  to 
the  case,  and  that  the  matters,  or  some  of  them,  involved  in 
the  questions  constituted  uo  impediment  in  the  way  of  a  gen- 
eral verdict  Had  they  been  immaterial,  there  would  be  no 
error  iu  wjtbdiawiDg  them  ;  but,  being  material,  they  cannot 
be  withdrawn  without  cousent  of  both  parties.  Bailway  Co. 
V.  Pointer,  14  Kan.  37 ;  Thomp.  Trials,  §  2688.  In  Duester- 
berg  V.  State,  116  Ind  144,  it  is  held  that  relevant  and 
material  interrogatories  to  a  jury  cannot  be  withdrawn  by  the 
party  proposing  them,  against  his  adversary's  protest,  and  the 
opinion  strongly  asserts  the  position  that,  when  once  sub- 
mitted, they  must  be  answered. 

But  were  these  questions  offered  too  late?  Some  Indiana 
decisions  seem  to  be  mainly  relied  upon  to  support  an 
affirmative  answer  to  this  question.  Malady  v.  McEjiary,  30 
Ind.  273,  holds  that  after  evidence  and  argument,  and  while 
instructions  are  being  given,  it  is  too  late  to  offer  questions. 
The  opinion  there  refers  to  OUam  v.  Shaw,  27  Ind.  388,  and 
there  the  court  said  that  there  was  a  mle  of  court  requiring 
special  instructions  and  interrogatories  to  he  presented  before 
argument,  and  that  it  was  in  conformity  to  a  statute  which 
required  that  "  when  the  evidence  is  concluded,  and  either 


DcizcdbvGoOglc 


TOL.  53]  MASTER  AMD  8EBVAKT.  235 

party  deaires  special  instnictions,"  they  should  be  written 
and  delivered  to  the  court,  and  interrogatories  were  assimi- 
lated to  special  iustmctions ;  and  in  the  case  of  Malady  v. 
AIc£nary  the  former  case  was  followetl.  The  court  said 
it  was  important  that  interrogatories  should  be  proposed  in 
reasonable  time  to  allow  the  court  and  the  opposite  party 
time  to  investigate  them  before  the  retirement  of  the  jury. 

In  Fleetwood  v.  Dorsey,  95  Ind,  492,  held,  "  the  court 
may,  but  need  not,  in  its  discretion,  receive  interrogatories  to 
be  put  to  the  jury  after  the  argument  has  begun.'  lu  rail- 
Toaa  Co.  V.  Tretts,  96  Ind.  450,  held  that  the  court  had  prop- 
erly refuseil  to  submit  interrogatories  wliich  opposite  counsel 
had  bad  no  opportunity  to  see  until  he  had  closed  his  argu- 
ment. In  Glasgow  v.  Hobbs,  52  Ind.  239,  interrogatories  were 
held  to  have  been  properly  refused,  because  presented  after 
commencemeut  of  argument  before  the  jury.  Now,  it  is  ap- 
parent to  me  that  this  is  a  practice  prevailing  for  maujjears 
ui  Indiana,  originating  with  the  case  of  Malady  v.  McEnary^ 
sttpra,  which  was  based  on  rule  of  court  and  statute,  as  I  have 
stated.  McLean  v.  Burbank,  12  Minn.  630 (Gil.  438),  and  some 
other  cases,  are  referred  to,  holding  that  the  statutes  involved 
in  them  confer  a  discretion  to  submit  or  refuse  to  submit 
questions,  and  that  it  is  not  reversible  error  to  refuse -them 
unless  the  discretion  is  abused. 

These  cases  do  not  bear  on  the  point  of  time  at  which  they 
mast  be  offered.  Burlesou  v.  Burleson,  28  Tex.  383,  justify- 
ing a  refusal  to  submit  interrogatories  after  the  jury  had 
returned  into  court  with  a  verdict ;  and  Hairgrove  v.  Milling- 
ton,  8  Kan.  480,  holding  that  they  were  offered  too  late  when 
the  verdict  was  ready,  but  not  announced — are  referred  to, 
but  are  not  apposite  m  this  case.  Even  in  Indiana  the  court 
may,  after  argument,  submit  interrogatories,  though  it  could, 
without  committing  error,  refnse  them,  because  coming  too 
late  ;  bnt  in  case  it  once  exercises  a  discretion  in  favor  of  the 
party  asking  them,  and  submits  them,  treating  it  as  ah  excep- 
tioiTal  case  oat  of  a  mere  rule  of  practice,  would  it  be 
supposed  they  could  be  withdrawn  without  giving  any  reason, 
they  being  proper  and  material  questions  ?  Our  statute  fixes 
no  time  when  such  questions  may  be  presented ;  no  rule  of 
the  circuit  court  of  Fayette  on  the  subject  appears  in  the 
record  ;  and  this  court  in  Kerr  v.  Lunsford,  31  W.  Va.  659, 
has  said  that  the  discretion  of  the  court  in  tihe  submission  of 
such  questions  is  a  reviewable  discretion,  not  one  of  absolute 
discretion,  ae  it  is  under  decisions  cited  from  Oregon,  Min- 
nesota, and  perhaps  New  York. 

Doubtless  these  interrogatories  would  better  have  been 
sabmitted  before  argument;  doubtless  a  rule  requiring  it 
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woold  be  advisable.  Then  counsel  could  present  to  the  jnty 
the  evidence  bearing  on  e&ch  question.  The  same  may  be  said 
of  iostractions.  If  given  before  argument,  counsel  could  com- 
ment upon  the  evidence  with  special  reference  to  the  proposi- 
tious  of  law  settled  bv'the  court  in  the  instructions ;  indeed, 
it  may  be  said  there  is  more  need  that  instruction  should  be 
given  early,  that  the  counsel,  before  a  discuBsion  of  the  evi- 
dence, may  know  what  is  the  settled  law  of  the  case.  But  in 
most,  if  not  all,  the  trial  courts  of  this  state,  it  is  common, 
usual  practice  to  ask  instructions  after  argument.  This  court 
or  the  Virginia  court  has  never  said  they  came  too  late  after 
argument,  and  before  the  retirement  of  the  jury,  unless  there 
be  a  court  rule.  They  are  often  given  after  the  retirement  of 
the  jury  and  before  verdict  Rules  and  practice  of  courts  are 
designed  to  further  the  ends  of  justice,  and  cannot  be  inflex- 
ible, even  when  there  is  ^  rule  or  practice  upon  a  given  sub- 
ject. There  is  -as  much  reason  for  allowing  particular 
?[uestionB  to  be  presented  after  argument  as  instructions.  No 
oresight  can  meet  all  contingencies.  Perhaps,  in  fact,  it  is 
often  the  case  that  the  arguments  suggest  and  necessitate 
instructions  or  questions  which  until  then  have  not  been 
thought  of  or  are  not  necessary.  When  these  questions  in 
the  present  case  were  propose<l,  objection  was  made  to  them, 
general  in  character,  specifying  no  particular  ground.  The 
court  chose  to  submit  them.     Afterward,  without  any  reaso' 

fiven,  they  were  withdrawn.  We  think  this  is  error.  (LucAb, 
'.,  thinks  the  questions  were  proposed  too  late,  and  might 
have  been  refused  without  error,  but  that  it  was  error  to  with- 
draw them.) 

Next,  as  to  instructions.  -Is  plaintiflTs  instruction  good  ? 
"(2)  The  court  iustructs  the  jury  that,  if  it  believe  from  the 
evidence  that  the  boiler  of  the  engine  of  the  defendant,  No. 
laMncUMi  ^^®'  **^  "*  *  defective  and  dangerous  condition, 
M  lo  itttui-  and  that  the  servant  of  the  defendant,  to  whom  the 
»■('■  lUbuiir  defeudant  had  delegated  its  duty  of  examining  said 
— KuKiiiMr'i  boiler,  and  finding  out  and  repairing  the  defects 
*'**'  therein,  had  knowledge  of  such  defective  and  dan- 
gerous condition,  and,  having  such  knowledge,  did  by  his 
conduct  and  actions  or  words  lull  said  McKelvey  into  a  sense 
of  security  as  to  the  condition  of  said  boiler,  and  that  by 
reason  thereof  said  McKelvey  was  killed  by  the  explosion  of 
said  boiler,  then  the  defendant  is  answerable  to  the  plaintiff 
in  damages."  in  Hoffman  v.  Dickinson,  31 W.  Va.  142,  point 
10  of  syllabus  is  as  follows :  "If  a  master,  having  knowledge 
of  a  danger  of  which  the  servant  is  ignorant,  by  his  conduct, 
actions,  or  words  lulls  the  servant  into  a  sense  of  security,  in 
•  consequence  of   which  he  is  injured,  the  master  is  liable  in 
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dam^eB."  It  will  be  observed  tbat  tbis  instruction  omits  the 
words,  "  of  which  tbe  serrant  is  ignorant,"  There  was  evi- 
dence tending  to  show  tbat  tbe  engine  involved  in  this  case 
was  defective  and  in  bad  condition  from  50  broken  stav-bolte, 
and  mad  which  had  been  suffered  to  accumulate  and  become 
packed  in  the  boiler,  and  that  the  agents  of  tlie  company  were 
fully  informed  of  this  condition  of  the  eiigine  for  several 
months  before  the  boiler  exploded,  and  that  the  deceased 
engineer  also  knew  of  its  condition.  The  company  contends 
that  if  he  knew  of  the  danger  he  could  not  be  lulled  into  a 
feeling  of  security  so  as  to  exempt  him  from  the  operation  of 
the  doctrine  of  contributory  negligence,  but  tbat  be  must,  in 
the  interest  of  his  own  life,  act  as  a  sensible,  prudent  man, 
upon  bis  own  knowledge  of  the  danger,  and  serve  no  further, 
and  if  he  did  continue  to  run  the  engine  he  assumed  the  risk. 
1  Shear.  &  R.  Neg.  §  61,  thus  defines  "contributory  negli- 
gence :  "  One  who  through  the  mere  negligence  of  another 
suffers  an  injury,  to  tbe  bringiug  about  of  which  the  want  of 
ordinary  care  or  tbe  wilful  wrong  of  himself,  or  any  person 
for  whose  act  or  neglect  in  that  matter  be  was  responsible,  so 
far  proximately  contributed  as  that,  but  for  such  concurring 
and  co-operatinj^  fault,  tbe  injury  would  not  have  happened, 
cannot  recover  in  any  court  (other  tlian  in  admiralty)  any 
compensation  for  such  injury,  unless  the  mere  proximate  cause 
thereof  is  the  omission  of  tbe  other  party,  after  having  notice 
of  the  danger  to  which  the  contributory  fault  of  tbe  former 
party  has  exposed  him,  to  use  a  proper  degree  of  care  for  the 
purpose  of  avoiding  tbe  injury.  But  the  question  pointedly 
presented  by  instruction  2  is  whether,  when  an  engine  is  in 
bad  condition,  and  the  master  and  servant  are  both  aware  of 
itscondition,  and  tbe  master,  not  by  compulsion,  but  by  action, 
words,  and  conduct,  lulls  the  servant  into  a  feeling  of  security, 
and  he  goes  on  and  is  injured,  the  master  is  liable.  It  seems 
to  me  he  would  not  be  liable,  for  the  servant  has  failed  to  act 
on  his  own  knowledge — has  followed  tlie  mere  opinion  of 
another  instead  of  his  own,  by  continuing  in  the  service  and 
exposing  himself  to  danger.  This  court  has  put  tbe  ignorance 
of  the  servant  as  an  element  of  its  proposition^  and  instruc- 
tion 2  omits  it,  and  tells  tbe  jury  that,  if  the  engine  was 
dangerous,  and  the  company  knew  it,  and  did,  by  tlie  con- 
duct, action,  or  words  of  its  agents,  lullMcKelvey  into  a  feeling 
of  security,  the  company  is  liable  ;  no  matter  that  McKelvey 
well  knew  of  tbe  danger,  because  it  ignores  bis  knowledge 
in  the  hypothesis.  The  instruction  is  detective,  because  it 
does  not  conform  in  tbe  respect  stated  to  point  10  in  the 

r"Eibas  of  Hoffman  ■».  Dickinson.     The  principle  involved  in 
instruction  2  is  not  tbe  principle  applicable  where  both 
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parties  knowing  the  dangerous  condition  of  a  macliine,  the 
master  promises  repair.  That  is  governed  by  legal  principle 
applicable  epecially  to  it,  and  below  referred  to.  Ontside  of 
«TideQoe  toncbing  repair,  I  see  no  evidenoe  of  a  tendency  to 
show  that  defandaut  lulled  the  deceased  into  a  feeling  of 
aecnritf. 

Is  plaintiff's  instruction  3  good?  "(3)  if  the  jury  believe 
from  the  evidence  that  the  death  of  T.  F.  McEelvey  was  caused 
piAiittiPi  by  the  explosion  of  the  boiler  of  the  defendant's 
Mo'Vid'to  b«  ^I'S^'i^  number  259,  and  that  such  explosion  was 
fc^.  caused  by  the  defective  condition  of  said  boiler  or 

of  its  stay-bolts,  and  that  said  McKelvey  was  not  in  fault,  and 
that  the  servants  of  the  defendant,  to  whom  it  had  delegated 
its  duty  to  examine  and  repair  said  boiler  and  stay-bolts, 
knew  of  such  defective  condition  and  conld  have  repaired  the 
same,  and  even  if  they  further  believe  that  said  McKelvey 
also  knew  of  such  defective  condition  of  said  boiler  and  stay- 
bolts,  yet,  if  they  believe  from  the  evidence  that  he  also  had 
ftt  the  time  of  said  explosion  reasonable  grounds  to  beUeve 
that  the  defendant'  would  immediately  cure  said  defects,  then 
they  must  find  for  the  plaintiff." 

There  was  evidence  tending  to  show  that  the  engine  was 
defective  in  the  respect  indicated  in  the  instruction,  and  was 
so  reported  to  the  proper  agents  of  the  company  about  May 
28,  1888,  and  that  the  proper  agent  for  the  purpose  promised 
that  he  would  take  it  into  the  repair-shop,  and  overhaul  and 
repair  it  as  soon  as  another  engine  was  repaired  and  ready  to 

Son  the  road,  which  occurred  about  the  last  of  May ;  and  that 
cKelvey  knew  of  such  bad  condition  for  several  months  be- 
fore the  explosion  which  killed  him,  on  August  31,  1888,  and 
had  reqaested  that  the  engine  be  repaired,  and  called  atten- 
tion to  defects.  There  was,  however,  evidence  tending  to 
show  that  McKelvey  called  attention,  not  to  defects  from 
which  the  explosion  is  supposed  to  have  come,  but  to  other 
defects ;  and  it  was  claimed  there  was  no  promise  to  repair 
as  to  the  former,  but  only  as  to  the  latter.  This  instruction 
No.  3  contains  no  element  of  a  promise,  express  or  otherwise, 
by  the  defendant  to  repair.  If  the  belief  of  the  deceased  that 
the  defects  in  the  boiler  would  be  remedied  was  a  mere  sur- 
mise or  expectation  of  his  own,  based  on  no  such  promise, 
why,  if  he  had  knowledge  of  the  defects  causing  the  explosion, 
as  the  instruction  assumes,  would  he  not  fall  under  thai 
general  rule  that  an  employ^,  continuing  work,  knowing  of  de- 
fects in  machinery  and  the  danger  to  him,  cannot  recover? 
Wood,  Mast.  &  Serv.  §§  374,  375 ;  Whari  Neg.  §  214 ;  14 
Am.  &  Bug.  liucy.  Law,  845.  Why  should  not  something  be 
required,  emanating  from  the  employer,  to  induce  a  belief 
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iihat  repair  wonld  be  made,  and  justify  the  employ^  in  r 
knoWn  danger  ? 

It  was  contended  by  the  parties  under  the  evideiioe  that 
ihere  was  not  a  promise  to  repair  the  particular  defeats  from 
Thioh  it  was  claimed  the  explosiou  occurred.  The  inBtruc- 
tion  is  that  under  the  facta  in  it  assumed  the  defendant  was 
liable,  as  a  couclusiou  of  law,  simply  from  those  facts,  no 
matter  whether  there  was  not  a  promise  to  repair.  But  if 
said  instructioQ  contained  the  element  of  a  promise  of  repair 
on  the  part  of  the  companj,  it  wotdd  be  further  bad  in  failing 
to  submit  to  the  jury  the  question  whether  the  defects  of  th^ 
engine  were  of  such  a  nature  and  so  great  as  obviously  to 
constitute  a  danger,  imminent  and  always  present  before 
MoKelTey,  such  as  no  prudent  man  would  risK.  There  is  a 
defective  machiae ;  the  servant  knows  of  its  defects  and  dan- 
gerous character  ;  the  master  promises  to  repair  it,  but  does 
not ;  the  servant,  knowing  that  it  has  not  been  repaired,  con- 
tinues in  service,  using  this  defective  machine,  and  is  injured 
by  reason  of  its  detective  condition.  Is  the  master  liable  ? 
"Hiat  depends  upon  circumstances,  to  be  passed  upon' by  a 
jury.  If  the  nature  of  the  defects  in  the  machine  is  such  as 
to  create  an  open,  imminent  danger,  such  as  no  prudent  man, 
careful  of  his  life  and  limb,  and  none  but  a  reckless  man 
would  risk,  then  the  injury  results  from  his  own  negligence — ■ 
he  has  stepped  into  the  pit  open  before  his  eyes ;  but,  if  the 
nature  of  the  defect  is  not  such  as  to  impress  a  prudent  man 
with  a  feeling  or  consciousness  of  imminent  danger,  then  the 
master  is  liable. 

This  doctrine  is,  I  think,  sound  in  reason,  and  is  support- 
ed by  eminent  authority.  Wood,  Mast  &  Serv.  §  378,  says : 
"  Where  the  servant,  being  aware  of  the  dangers  of  the  ser- 
vice, complains  to  the  master  and  he  promises  to  remedv  the 
defect,  the  master  is  liable  for  injuries  resulting  to  him  there- 
from, and  be  is  not  chargeable  with  contributory  negligence 
by  remaining  in  the  service,  unless  the  danger  is  so  great  that 
a  man  of  ordinary  prudence  wonld  not  remain."  And  in 
section  380  Wood  says :  "  But,  if  the  master  promises  to  re- 
pair the  defect,  the  presumption  that  the  servant  assumed  the 
risk  is  thereby  rebutted,  and  the  master  is  liable  for  any  in- 
juries resulting  to  the  servant  from  such  defects,  unless  the 
danger  was  so  obvious  and  imminent  that  negligence  can 
fair^  be  imputed  to  the  servant  for  exposing  himself  thereto ; 
and  ifl  all  cases  in  which  this  question  has  oeen  raised,  even 
where  a  promise  to  remedy  the  defect  is  shown,  the  right  to 
recover  has  been  made  to  depend  upon  the  question  whether 
the  danger  was  so  obvious  and  inevitable  that  gross  n^li- 
fence  was  fairly  imputable  to  the  servant  in  remaining," 
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In  the  United  States  supreme  court,  in  Hoagb  v.  Railroad 
Co.,  100  U.  S.  213,  the  BTlfabua  is :  "  IPthe  eervant  of  such  a 
company  who  has  knowledge  of  defects  in  machinery  gives 
notice  thereof  to  the  proper  officer  and  is  promise(]  that  they 
shall  be  remedied,  his  subsequent  use  of  it,  in  the  well- 
gronuded  belief  that  it  will  be  put  in  proper  condition  witliin 
a  reasonable  time,  does  not  necessarily  or  as  a  matter  of  law 
make  him  guilty  of  contributory  negligence.  It  is  a  question 
for  the  jury  whether,  in  relying  upon  such  promises,  and  using 
the  machinery  after  he  knew  its  defective  or  insufficient  con- 
dition, he  was  in  the  exercise  of  due  care.  The  burden  of 
proof,  in  such  a  case,  is  upon  the  company  to  show  contribu- 
tory negligence."  Justice  Harlan  said  in  the  opinion :  "  We 
may  add  that  it  was  for  the  jury  to  say  whether  the  defect  in 
the  cow-catcher  or  pilot  was  such  that  none  but  a  reckless 
engineer,  utterly  careless  of  his  safety,  would  have  ased  the 
engine  without  it  being  removed.  If,  under  all  the  circum- 
stances, and  in  view  of  the  promises  to  remedy  the  defect,  the 
engineer  was  not  wanting  in  due  care  in  continoing  to  use  the 
engine,  then  the  company  will  not  be  excused  for  the  omission 
to  supply  proper  machinery  upon  the  ground  of  contributory 
negligence.  That  the  engineer  knew  of  the  alleged  defect  was 
not^  nnder  the  circumstances,  and  as  a  matter  of  law,  abso- 
lutely conclusive  of  want  of  due  care  on  Iiis  part." 

In  District  of  Columbia  v.  McElligott,  117  U.  S.  632,  the 
principle  enunciated  in  the  language  quoted  above  from  Jus- 
tice Hablan  is  approved  and  emphasized,  and,  what  is  ap- 
elicable  to  this  case,  a  charge  of  the  lower  court  was  held 
ad,  because  it  told  the  jury  that,  though  the  employe  knew 
of  the  danger  from  a  aand-oauk  liable  to  fall,  yet,  as  he  in- 
formed his  superior  of  this  danger  and  asked  for  a  man  to 
watch  it  and  was  promised  one,  ne  would  be  relieved  of  the 
imputatio;i  of  negligence  in  working  on  during  the  time 
necessary  to  provide  a  watchman.  The  fault  was  that  the 
charge  said  that,  if  the  jury  found  that  the  employe  did  not 
work  longer  than  time  necessary  to  provide  a  watchman,  they 
could  find  for  him;  failing  to  submit  to  the  jury  the  question 
whether  a  man  of  prudence  would  have  entered  upon  and 
continued  in  the  work  for  any  time,  however  brief,  without  a 
watchman.  Assuming  that  the  district  might  be  liable  under 
some  circumstances,  "  it  certainly  would  not  be  liable  if  the 
danger  which  the  plaintifiF  apprehended  from  the  beginning 
was  so  imminent  or  manifest  as  to  prevent  a  reasonably  pru- 
dent man  from  risking  it  upon  a  promise  or  assurance  by  the 
proper  authority  that  the  cause  from  which  the  peril  arose 
would  be  removed.  The  plaintiff  had  had  experience  in  the 
kind  of  business  in  which  he  was  engaged  at  the  time  of  his 
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injary.    He  reccwoized  from  the  begumiog  the  peril  to  which 
he  was  exposed,'    says  the  opinion. 

In  Patterson  v.  Railroad  Co.,  76  Pa.  St.  389,  where  both 
parties  knew  the  defect,  »nd  the  master  requires  the  Bervant 
to  nee  the  machine,  it  is  stated  that  if  the  defect  in  the 
machineiT  iB  not  so  great  as  to  tlireaten  immediate  injury,  or 
where  it  is  reaaonab^  probable  it  may  be  safely  need  by  ex- 
traodinary  caution  and  skill,  it  may  be  used,  and  the  master 
is  liable ;  bat  thongh  the  servant  notified  the  master  of 
the  defect,  and  he  was  told  to  nse  it,  observing  care, 
yet,  if  the  machinery  "is  so"  obviously  and  immediately 
dangerous  that  a  man  of  common  prudence  would  refnse  to 
use  it,"  the  master  is  not  liable,  the  servant  being  guilty  of 
negligence  in  using  it.  The  court  said :  "  These  are,  however, 
qaestions  which  necessarily  grow  out  of  the  facts  of  the 
particular  case,  and  muBt  be  uterefore  referred  to  the  jary>" 
See  Conroy  v.  Iron  Works,  62  Mo.  35 ;  14  Am.  &  Eng.  Ency. 
Law,  857. 

Upon  these  authorities,  I  repeat  that  it  should  have  been 
left  with  the  jury  to  say  whether  the  continuance  in  service  by 
the  deceased,  in  running  the  locomotive  with  knowledge  of 
its  dangerous  condition,  was  or  was  not,  under  all  the  circum- 
stances, an  imprudent,  negligent  act,  constituting  contributory 
Diligence  on  nis  part,  and  lorbiddjiig  recovery-  But  this  in- 
struction declares,  as  a  conclusion  of  law,  in  enect  that  if  the 
defendant  promised  repairs  it  is  litLble,  without  regard  to  the 
character  of  the  defects  or  the  probability  tir  improbability 
of  danger,  or  whether,  all  things  considered,  the  plaintiff  was 
or  was  not  so  negligent  in  continuing  to  ran  the  eugine  that 
he  ought  not  to  recover ;  thus  withdrawing  from  the  jury 
a  question  peculiarly  proper  for  it  The  words  in  instruc- 
tion 3,  "  that  said  McKelvey  was  not  in  fault,"  have  reference 
to  the  mauner  of  his  operation  of  tlie  locnmotiTe,  that  he  did 
not  mismanage  it — not  to  his  continuing  to  run  it 

Plaintiff's   instructions   numbered   9  and   10   are   bad   for 
reasons  given  as  to  Xo.  3.     The  feature  of  No.  10,  that  if  the 
deceased  had  reason  to  believe  that  the  defendant  ,>t|„,  iB^me. 
had    repaired  the  defects,   has  no   relevancy,   as  iimicmu*- 
there  is  no  evidence  tending  to  show  that  it  had  "*'■ 
been  repaired  or  that  McKelvey  had  reason  to  so  believe,  and 
it  is  Qoified  with  the  promise  to  repair  by  th^  disjunctive 
"  or  "  so  that  either  woiHd  answer  the  instruction,  one  of  which 
is,  as  above  stated,  objectionable,  though  the  other,  if  stand- 
ing alone,  would  he  good.     Circumstances  may  be  imagined 
where,  in  compliance  with  a  duty  owing  to  the  public  to  save 
the   lives  of  passengers,   or   other   imperiouB   necessity,  an 
engineer  might  be  justified  in  remaining  upon  his  engine. 
58  A.  &  B.  n.  Can.— 1« 
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Anothei  objection  to  said  instractioa  Ns.  3  is  its  incsSBlsteucy 
with  defendant's  Xo.  6,  whicli  wasgiTea :  "  (6)  And  the  ooort 
further  instructa  the  jury  that  if  Theodore  McKalTey  knew, 
while  he  was  running  locomotive  engine  Nq.  259,  that  it  was 
BO  defective  and  out  of  repair  aB  to  be  liable  to  explode  at  any 
time  while  he  was  so  using  it,  then  no  promise  on  the  part  of 
the  defendant,  or  its  agents  authorized  to  make  such  promise, 
to  repair  said  locomotive  engine  in  the  future,  would  justify 
Theodore  McKelvey  in  continuing  to  run  said  boiler  and 
engine  trbile  it  was  still  in  that  dangerous  condition ;  and  if 
after  such  knowledge  he  continued  to  run  it,  and  it  blew  up 
by  reason  of  the  defectH  so  known  to  him,  and  he  was  killed, 
the  plaintiff  is  not  entitled  to  recover  in  this  case."  Instruc- 
tion 3,  above  given,  tells  the  jury  that  though  McKelvey  knew 
of  the  dangerous  condition  of  the  locomotive,  yet,  if  he 
believed  that  it  would  be  repaired,  they  must  find  for  the 
plaintiff;  while  defendant's  instruction  No.  5  tells  the  jury 
that,  if  he  knew  that  it  was  so  defective  as  to  be  liable  to  ex- 
plode at  any  time,  then  no  promise  to  repair  justified  him  to 
continue  running  it,  and  if  with  such  knowledge  he  continued 
to  run  it  and  he  was  killed  from  its  explosion,  he  could  not 
recover.  Here  is  irreconcilable  inconsistency  ;  opposite  ver- 
dicts coming  from  substantially  the  same  state  of  facta 
Which  instruction  must  the  jury  follow?  In  McMecbeu  v. 
McMechen,  17  W.  Va.  683,  this  court  said:  "It  is  error  to 
give  inconsistent  inatructicins  to  the  jury,  for  it  is  calculated 
to  confuse  and  mislead  them.  It  leaves  the  jury  at  liberty  to 
decide  accordingly  to  the  correct  rule  of  law  or  the  contrary, 
and  renders  it  impossible  for  the  court  to  determine  upon 
what  legal  principle  the  verdict  was  founded."  In  Pound  v. 
Turck,  95  U.  S.  461,  Mi-.  Justice  MiiiER  said :  "  The  first  and 
the  third  propositions  distinctly  enough  declare  that,  if  the 
piers  and  booms  materially  obstructed  navigation,  the  act  of 
the  legislature  was  no  protection  ;  while  the  second  as  dis- 
tinctly affirms  that,  if  built  in  the  manner  provided  by  the  act 
giving  authority,  they  are  not  liable  for  any  injury  from  them. 
As  they  appear  to  ns,  these  propositions,  given  each  as  an  in- 
dependent one  on  that  subject,  are  necessarily  contradictory, 
and  we  cannot  tell  which  of  them  the  jury  accepted  as  the 
foundation  of  their  verdict."  See  Bailroad  Co.  v.  Sanger,  15 
Grat.  230,  and  Sears  v.  Loy,  19  Wis.  96,  and  page  240,  20  W. 
Va.  (Mason  v.  Bridge  Co.). 

Even  if  one  of  the  instructions  states  the  law  correctly,  it 
would  not  cure  the  vice  of  said  instructions  S,  9,  and  10 ;  for 
I  find  it  stated  in  Railroad  Co.  v.  Maffit,  67  111.  431,  that  the 
fact  that  the  law  ia  accurately  stated  on  one  side  will  not  ob- 
viate errors  in  instructions  on  the  other  side.     "Erroneous 


D.cnzcd'bvGoOglc 


TOL.  63]  HASTEK  AND  SERVANT.  243 

inBtructionB  given  for  one  party  are  not  in  general  sufficiently- 
corrected  by  iuconaieteiit  explanatory  instructionB  for  the 
other  party,  but  should  bo  withdrawn."  Imhoff  v.  Railway 
Co.,  20  Wis.  362.  "  Error  in  instructions  is  not  cured  by  the 
court  afterward  instroctiug  directly  to  the  contrary,  and  so 
leaving  the  jnry  to'digest  the  contradictiou ;  the  error  should 
be  retracted."  Clay  v.  Miller,  3  T.  B.  Mon.  146.  "  An  erro- 
neous instruction  cannot  be  corrected  by  another  instrnction 
vhich  may  state  the  law  accurately,  unless  the  erroneous  in- 
struction be  thereby  plainlv  withdrawn,"  Kingen  v.  State, 
45  Ind.  618  ;  Railroad  Co.  v.  Kendrick,  40  Miss.  374;  Pendle- 
ton Co.  V.  Stallmann,  22  Ohio  St.  2. 

There  is  no  more  difficult  or  important  function  performed 
by  a  trial  court  than  acting  upon  instructions,  and  frequently 
with  but  a  few  minutes'  time  for  deliberation.  It  is  mncn 
easier  to  criticise  them  afterward  than  to  analyze  them  when 
offered.  But  instructions  given  are  always  rigidly  scrutinized 
by  appellate  courts,  because,  coming  from  the  bench  as  expo- 
sitioi^  of  the  law  of  the  case,  they  wield  dicisive  influence 
upon  the  jury.  This  court  has  repeatedly  said  that  an  er- 
roneous instruction  is  presumed  to  prejudice  a  party,  and  will, 
cause  reversal,  unless  it  clearly  appears  that  the  exceptor 
could  not  have  been  prejudiced.  Douglass'  Case,  28  W.  Va. 
297 ;  opinion  by  Judge  Green,  Hall  r.  Lyous,  29  W.  Va.  420. 

Instruction  No.  4  asked  by  defendant  is  bad,  because  it 
singles  out  certain  facts  for  its  hypothesis,  and  tells  the  jury 
that  if  they  are  found  the  plaintiff  cannot  recover,  ignoring 
other  facts  which  the  evidence  tends  to  show,  namely,  that 
defendant  promised  repairs  to  the  engine.  The  court  added 
at  its  close  the  wdrde,  "  unless  the  jury  believe  that  McKelvey 
had  reasonable  grounds  to  believe  that  such  defect  had  been 
repaired,  or  would  be  repaired  immediately,  then  they  will 
find  for  the  plaintiff."  This  addition  is  bad  for  reasons  given 
above  in  reference  to  plaintiff's  instruction  No.  3,  not  leaving 
it  for  the  jury  to  say  whether  or  not  the  danger  was  so  im- 
minent as  to  forbid  a  prudent  man  from  continuing  to  ran  the 
engine,  and  having  no  element  of  promise  to  repair. 

Defendant's  No.  12  is  bad,  and  was  properly  rejected,  be- 
cause it  supposes  only  certain  facts,  and  makes  the  case  turn 
on  them,  ignoring  the  feature  of  the  case  arising  out  of  the 
evidence  tending  to  show  a  promise  to  repair.  Point  14,  syl< 
labus.  McMechen  v.  McMechen,  17  W.  Va.  684.  I  do  not 
aee,  with  counsel  for  appellant,  that  point  11  of  syllabas  in 
Hoffman  v.  Dickinson  supports  it 

Therefore  the  judgment  is  reversed,  the  verdict  set  aside, 
and  the  case  remanded  for  another  trial. 
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LccAS,  P.,  concurs  in  the  syllabus,  bat  disseuts  from  so 
much  of  the  opiaiou  as  differs  from  tbe  rule  aunonuced  in 
Hoffman  v.  Dickinson,  31  W.  Va.  142. 

Injur}  to  Employe— Latent  Dofact  in  Engina — Instruction  at  to  Duty 
and  Liablllt;  of  Contpany. — In  Wabiuli  W.  U.  Co.  t.  Horg&n,  (Inii.,  Oct. 
13,  1893,)  33  N.  E.  Rep.  US,  wbich  was  bq  aciion  for  iajur;  to  an  emplo;6 
alleged  to  bave  been  caused  b;  a  latent  defect  in  an  engJQe,  it  was  held  not 
to  be  error  for  the  court  to  give  the  following  inetructiOD  to  the  jur;. 
"  Railroad  emplo;^  are  presumed  to  UDderstaaa  the  nature  and  hazard  of 
the  employment  when  the;  enga^  in  the  service,  and  Ihej  assume  all  ordi- 
nary risks  and  obvious  perils  incident  thereto.  Such  rinks  are  presumablj 
within  the  employe's  contract  of  service.  This  does  not  mean,  however, 
that  the  latter  man;  not  repose  confidence  in  tbe  prudence  and  caution  of 
the  employer,  and  rest  on  the  presumption  that  be  has  also  discharged  hia 
duty  by  supptjing  machinery  free  from  latent  defects  which  expose  Ihe  em- 
ployfi  to  extraordinary  and  hidden  perils.  While  the  employer  may  expect 
that  an  employ^  will  be  vigilant  to  observe,  and  that  he  will  be  on  the  alert 
to  avoid,  all  known  and  obvious  perils,  even  though  tbey  may  arise  from 
defective  tools  and  machinery,  yet  the  latter  is  not  bound  to  aearch  for  de- 
fects, or  inspect  tbe  appliances  furnished  him,  to  see  whether  or  not  there 
ate  latent  imperfections  in  and  about  them  which  render  their  use  more 
hazardous.  These  are  duties  of  the  master,  and  unless  tbe  defects  are  such 
as  to  be  obvious  to  any  one  giving  attention  to  Ihe  duties  of  tbe  occasion, 
the  employ^  has  a  right  to  assume  that  the  employer  had  performed  his 
duty  in  respect  to  implements  and  machinery  furnished."  The  court  said: 
"  An  analyBis  of  this  instruction  shows  that  it  contains  general  statemenCa 
that  are  unquestionably  correct,  and  these  statements  give  tone  and  effect  to- 
the  apeciflc  instruction  wlien  considered,  as  it  must  be,  in  connection  with 
the  series  of  inatructions  of  which  it  forms  a  part.  It  is  true,  in  a  general 
sense,  that  a  duty  rests  upon  the  emplover  "  to  see  whether  there  are  latent 
detects"  in  the  appliances  which  he  requires  tbe  employ^  to  make  use  of  in 
the  line  of  his  service.  The  employer  is  bound  to  make  reasonable  inspec- 
tion of  the  appliances  furnished  the  employ^  to  discover  Uttnt  defects, 
and  a  neglect  to  make  such  an  ins|>ecti<m  is  a  culpable  breach  of  duty. 
RMlrosd  Co.  e.  Herbert,  IIO  U.  8.  643,  34  Am.  &  KnR.  R.  Cas.  407;  Mat- 
Chett  ti.  Railway  Co.,  (Ind.  8up.,)  31  N.  E.  Rep.  788;  Railroad  Co.  e. 
Pearcy,  138  Ind.  197;  Railroad  Co.  v.  McMullen.  117  Ind.  489.  88  Am.  & 
Eng.  R.  Cas.  165.  This  duty  to  inspect  implies,  of  course,  that  the  employer 
will  not  subject  the  employ^  to  coticealed  defects  which  an  inspection  con- 
ducted with  ordinary  care  would  have  revealed.  Obvious  defects,  open  to 
ordinarily  careful  observation,  are  perils  of  the  service;  but  latent  defects, 
or  defects  not  discoverable  bj  tbe  exercise  of  ordinary  care,  are  not  perils- 
inddent  to  the  service,  and  hence  are  not  assumed  by  the  employ^.  Rogers 
p.  Leyden,  137  lod.  50,  310,  and  case  cited;  Railroad  Co.  v.  Pearcy,  txipra-; 
Hatchett  e.  Railway  Co.,  ntpra.  It  was  therefore  not  error  to  direct  the 
jury  that  the  employer's  duty  was  to  furnish  appliances  free  from  latent 
defects,  nor  was  it  error  to  direct  tbem  that  the  duty  to  search  for  such  de- 
facts  did  not  rest  upon  the  employe. " 

Engine  Moving  without  Human  Agency  —  Evidence  of  Other  Similar 
Occurrences.— In  Kurd  I,  Pacific  R.  Co.,(UtHb,  Sept.!.  1892.)  30  Pac.  Rep. 
983,  the  engine,  which  was  alleged  to  bave  been  defective,  struck  the  plain- 
tiff and  crushed  his  teg.  The  engine  moved  without  human  agency,  and 
the  question  was  whether  it  was  in  good  repair  at  the  time  o(  the  injury. 
It  was  held  that  evidence  was  admissible  to  show  that  other  en^nes  oaTe 
moved  without  human  agency,  and  independent  of  any  defect  discOTerabto 
bj  the  witness. 
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DofMtiva  Engine-ttap— Injury  to  Brakam&n~N«e;IJg«nc8  of  Engintar. — 
A  locomotive  eDgioeer  is  the  fellow-Krrant  of  »  brnkemui  iojured  by  ft 
defective  step  on  the  locomotiTe,  snd  if  it  wu  owing  M  the  engiaeer'B 
negligence  that  the  step  became  defective,  end  the  company  had  ao  knowl- 
edge thereof,  it  will  not  be  held  liable.  Miller  t.  Chicagu  &  O.  I.  R.  Co., 
90  Mich.  230. 

Duty  Master  to  Inipect  Appllancei  —  Nagllgance  of  Inipactor.  ^It  is 
the  duly  of  such  railroad  compaoj  to  guard  itH  tmpIoj6s  fumi  injuries  TO- 
aulting  from  uosound,  unsafe,  and  defective  enginefl,  cars,  and  appliances, 
by  havipg  the  same  contiouousl;  inspected  by  persons  competent  to  per- 
form that  duty;  and  the  negligence  of  such  inspector  in  the  discharge  of 
this  duty  is  the  negligence  ol  the  company.  Johnson  v.  Chesapeake  &  O, 
B.  Co.,  80  W.  Ya.  78. 


Chicago,  Milwaukee  &  St.  Paul  B,  Ca 
{South  Dakota  Supttnu  Oowl,  Jan.  15,  1893.) 

Injury  to  Employe — Machinery  and  A  p  pi  lane  as—Selection  of  Compatant 
Servants. — The  law  not  only  impoaea  upon  the  employer  the  duty  of  using 
reasonable  care  in  providing  safe  and  proper  machinery,  but  also  reasoa- 
able  care  in  placing  the  same  under  the  control  of  a  competent  servant  or 
employ^  charged  with  the  duty  of  properly  attending  to  the  same,  and 
seeing  that  it  is  properly  used  for  the  safety  of  emplovS,  and,  when  not  in 
use,  is  property  and  safety  secured.  And  not  only  must  Ihi'  employer  use 
teasonable  care  in  selecting  a  competent  sefvant  to  take  char^  of  the  ma- 
cliinery,  but  the  same  care  must  be  exercised  in  conliauing  him  in  the  ser- 
vice ;  otherwise  the  employer  will  become  responsible  tor  his  care  and 
skill. 

Darrick  Swinging  OverTrack — Injury  to  Brakeman, — There  was  evidence 
in  this  case  lending  to  prove  that  a  derrick  had  been  erected  liy  the  com- 
pany on  the  line  ofits  side-track,  which,  when  not  properly  secured  when 
not  in  use,  was  dangerous  to  employds  of  the  company  by  reasoD  of  the 
1  of  the  derrick — to  which  was  suspended  a  heavy  iron  hook,  pulley, 


and  chain — awinging  over  the  track.  Ihld,  that  it  was  the  duty  of  de- 
fendant to  place  such  machineir  under  (he  control  of  a  competent  servant 
or  employ^  charged  with  the  duty  of  seeing  that  it  was  properly  secured 


when  not  in  use,  and,  it  not  being  shown  in  this  case  that  fhe  machinery 
in  questioD  was  so  placed  in  charge  of  any  such  servant  or  employ^,  there 
WSB  evidence  from  which  a  jury  might  properly  find  negligence  on  the  part 
of  the  defendaiit  in  causing  the  injury  where  a  brakeman  of  the  company, 
while  on  dnty,  and  without  fault  on  bis  part,  was  injured  by  reason  of  the 
derrick,  not  being  properly  fastened,  swiiifrin;;  over  the  track. 

Sams— Knowledge  of  Danger  by  Defendants.— Where  a  derrick  had  been 
erected  by  defendant  uu  the  Hue  of  its  side-track  near  a  station, — in  July, 
— which  derrick  was  used  by  shippers,  and  was  sometimes  secured  after 
being  used  and  sometimes  left  unfastened,  (ram  that  time  to  the  time  of 
the  accident,  A«U,  that  the  defendant  mnst  Iw  presumed  to  have  known 
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the  msniier  of  iU  use  and  the  care  nsed  in  Bccaring  itwben  not  in  use,  ancl 
tluit  a.  apecial  finding  that  neither  the  defendant  nor  anj  ot  its  Bervniita 
knew  it  nu  unfastened  at  the  time  of  the  accident  was  an  immaterial  6nd- 
iag.  £Ud, /ttrther,  that  a  speci&l  ioquir;,  "Haw  long  had  it  been  unfast- 
ened at  the  time  of  the  accident  ?"  which  was  anawered,  "Unkno'WD,"bf 
the  jurj  was  also  immaterial  under  tlie  fscts  shown  in  this  case. 

Sams— Spsclal  Finding*— General  Verdict.— Special  findings  control  the 
general  verdict  onlj  when  thej  are  so  inconsiBtent  tbst  tbey  cannot  stand 
together.  Mdd,  in  this  case,  that  the  special  findings  are  not  inconsistent 
with  Che  general  verdict ;  the  evidence  tending  to  show  that  the  negligence 
of  the  defendant  was  in  erecting  machiaer;  on  tbe  line  of  its  Hide-irack 
that,  when  not  properly  secured,  was  dangerous  to  its  employ^  witlioui; 
placing  the  same  under  the  control  of  a  competent  servant  or  employ^ 
charged  witli  the  duty  of  seeing  that  it  was  so  properly  secured  when  not 
in  u-e. 

Negligence  of  Fallcw-iarvantt—When  Muter  It  Relieved  from  Liability. 
—The  negligence  of  a  fellow-servant  that  will  relieve  the  master  from  lia- 
bility for  an  injur;  to  an  emnloyg  is  the  omission  of  such  fellow-servant  to 
perform  some  act  which  it  is  made  his  duty  to  perform,  or  the  doing  of 
some  act  in  the  course  of  his  duties  that  causes  the  injurj. 

Appeal  from  Brown  circuit  coart. 
Action  to  recover  damiwes  for  peraonal  injuries. 
John  II.  Perry  (H.  H.  I'idd,  of  counsel),  for  appellant 
TaiAman  &  Potter,  for  respoudent 

OoitsoK,  J. — This  was  au  action  broaglit  hj  plaintiff,  a 

brakemau  in  the  employ  of  defendant,  to  recover 

damages  for  injaries  received  by  him  while  in  the 

performance  of  nia  duties  aB  such  brakemau.     Yerdict  and 

judgment  for  plaintiff.    Defendant  appeals. 

Ttie  accident  resulting  in  the  injury  complained  of  occurred 
in  October,  1889,  at  Eureka,  iu  this  state,  and  was  caused  by 
an  iron  hook  saspended  from  the  arm  of  a  derrick  constructed 
by  the  defendant.  The  canse  of  tbe  injury  and  the  negligence 
of  the  defendant  are  stated  in  the  complaint  as  follows : "  That 
on  or  about  said  4th  day  of  October,  1889,  while  so  followiug 
his  said  nsual  occupation  as  brakeman,  and  while  on  top  of  a 
freight  train  'at  said  station  of  Eureka,  McPherson  County, 
South  Dakota,  and  without  any  negligence  on  his  part,  aud 
-while  exercising  due,  reasonable,  and  ordinary  care  aud  skill 
as  such  servant,  and  while  stepping  from  one  car  to  anotiier, 
as  was  then  necessary,  in  the  direction  in  which  said  train 
was  then  moving,  aud  against  a  violent  wind,  this  plaintiff  was 
struck  on  the  head  and  dangerously  injured  by  the  large, 
heavy,  and  dangerous  iron  hook  aud  pulley  which  was  at- 
tached to  ihe  end  of  the  arm  or  projection  of  the  said  derrick 
then  upon  the  said  right  of  way  by  the  side  of  said  railway 
track,  and  which  was  the  property  of  and  used  by  tlje  de- 
fendant in  couductiDg  its  busiue^s  of  loading  and  uuloading 
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freight  shipped  over  its  said  railway.  That  the  said  derrick 
was  negligentlj  constrncted,  controlled,  and  operated  by  said 
defendant,  and  it  also  negligently  permitted  the  arm  or  pro- 
jection of  the  said  derrick  to  swing  around,  so  that  the  end 
of  the  said  arm  or  projection  was  midivaj  o^-er  said  cars,  to 
which  said  end  was  attached  a  chain,  which  was  suf^pcnded 
therefrom,  at  the  end  of  which  was  a  large  iron  pulley  and 
iron  hook  suspended  iu  the  air  about  five  feet  above  said  cars 
npou  which  tiiia  plaintiff  was  then  and  there  carefully  per- 
forming the  service  required  by  bis  said  employment."  The 
answer  denied  all  negUgence  on  the  part  of  the  defendant. 
The  cause  was  tried  by  a  jury,  which  found  a  general  verdict, 
and  also  found  upon  particular  questions  of  fact  submitted  to 
them  by  the  court.  These  special  findings  are  aa  follows : 
"(1)  Question.  Was  the  derrick  unfastened  at  the  time  of 
the  accident  'i  Answer.  Yes,  (2)  Q.  How  long  had  it  been 
nnfastened  at  the  time  of  the  accident  ?  A.  Unknown.  (3) 
Q.  Did  any  employ^  of  the  defendant  know  that  the  derrick 
was  unfastened  at  the  time  of  the  accident  ?  If  so,  state  what 
employe  it  was.  A.  No,  (4^  Q.  Was  said  derrick  provided 
wiln  proper  means  of  fastening  it  at  and  prior  to  the  time  of 
the  accident  ?  A.  No.  (5)  Q.  Did  the  plaiutifT  know,  or  in 
the  exercise  of  ordinary  care  could  he  have  known,  that  said 
derrick  was  out  of  place  at  the  time  of  the  accident?  A. 
No." 

Numerous  errors  are  assigned  in  the  record,  but  as  only 
two  are  relied  on  by  counsel  for  appellant,  the  others  will  not 
be  noticed.  These  two  are  as  follows :  "  Firat.  There  is  no 
evidence  of  negligence  on  the  part  of  defendant  or  its  em- 
ployes which  caused  or  contributed  to  the  accident.  Second. 
The  defendant  is  not  hable,  under  section  3753  of  the  Com- 
piled IjawB  of  1889,  because  the  negligence,  if  any,  was  that 
of  ft  person  employed  in  the  same  general  business  with  the 
plaintiff." 

The  learned  counsel  for  the  appellant  contend  that  special 
finding  No.  4  is  contrary  to  the  undisputed  evidence,  and 
should  therefore  have  been  set  aside  or  the  facts  gp„i,i  fl,d. 
found  liy  the  court.  That  finding,  it  will  be  no-  ibrs— ocaani 
ticed,  is  that  the  derrick  was  not  provided  with  ntiixt. 
proper  means  of  fastening  at  or  prior  to  the  time  of  the 
accident.  If  this  finding  is  to  be  strictly  construed  to  mean 
simply  the  instrument  provided  for  fastening  it  in  its  proper 
position  when  not  in  use,  we  think  the  contention  of  counsel 
18  correct.  The  testimony  of  Drum,  who  erected  the  derrick 
for  the  defendant,  is  clear  and  positive  that  the  iron  pin  pro- 
vided was  the  proper  and  usual  fastening,  and  his  evidence  is 
not  contradicted.     But  if  the  term  "  means  "  is  to  be  con- 
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strued  as  includiug  the  ageocies  provided  for  faBteiiing  the 
derrick  when  not  in  uae,  as  well  as  the  instrameut  to  be  used, 
then  the  finding  of  the  jury  eeenia  to  be  supported  by  the  evi- 
dence; and  this  is  probably  the  view  taken  of  the  question  by 
the  jury.  But,  in  our  view  of  the  case,  we  do  not  regard  the 
finding  as  very  material,  and  therefore  pass  to  the  question 
whether  or  not  there  is  evidence  of  negligence  sufficient  to 
sustain  the  geueral  verdici 

Assaming  that  the  derrick  was  properly  constructed,  and 
provided  with  a  suitable  appliance  for  fastening  the  same,  a 
■atrioKiua  f'^tli^r  duty  was  imposed  Qpon  the  defendant  of 
««rrick  miidw  Qslug  reasonable  care  in  placing  the  machinery 
•m(rai*f«nf  under  the  control  of  a  competent  servant  or  em- 
fMaat  MTTut  pioye  chalked  with  the  duty  of  seeing  that  it  was 
properly  used  and  properly  secured  when  not  in  use.  The 
law  as  between  master  and  servant  not  only  imposes  upon 
the  employer  the  duty  of  using  reasouable  care  in  providing 
safe  and  proper  machinery,  but  also  reasonable  care  in 
placing  the  same  under  the  control  of  a  competent  servant  or 
employ6  charged  with  the  duty  of  properly  attending  to  the 
same,  and  seeing  that  it  is  properly  used  for  the  safety  of 
employes,  and  when  not  in  use  is  properly  and  safely  se- 
cured. A.ud  not  only  must  the  employer  use  reasonable  care 
in  selecting  a  competent  servant  to  take  charge  of  the  ma- 
chinery, but  the  same  care  mast  be  exercised  in  continuing 
him  in  the  service ;  otherwise  the  employer  will  become  re- 
sponsible for  his  care  and  skill.  Thomp.  Neg.  p.  984 ;  Shear 
&  B.  Neg.  §§  35, 197,  183  ;  Holden  v.  Bailroad  Co.,  129  Mass, 
268,  2  Am.  &  Eng.  R.  Cas.  94. 

The  evidence  in  this  case  fails  to  show  thai  the  defendant 
placed  said  derrick  under  the  control  of  any  servant  or  em- 
ploy6  of  the  company  charged  with  the  duty  of  seeing  that 
the  same  was  safely  fastened  when  not  in  nse.  The  only  evi- 
dence upon  this  subject  was  that  of  Drum,  who  constructed 
the  derrick,  and  Guhin,  the  station  agent.  Drum  testified 
that  after  completing  the  derrick  he  iustntcted  Guhin  in  the 
manner  ct  using  and  fastening  it,  and  also  gave  similar  in- 
structions to  a  sliipper  (not  au  employe  of  the  company). 
Gnhin's  testimouy  upon  this  subject  is  as  follows :  "  I  live 
at  Eureka.  Have  lived  there  three  years  last  Joly.  I  am 
ageiit  of  the  Milwaukee  Company.  Been  agent  all  uiat  time. 
That  station  was  opened  three  years  ago  the  22d  day  of  July. 
That  is  the  terminus  of  that  line.  As  a^ent  I  have  general 
'  charge  of  the  station  aud  business  of  the  company.  At  the 
time  of  this  accident  no  other  persons  were  employed  at  that 
station  except  the  sectioQ  foreman.  He  lived  there,  I  think. 
TWe  were  no  other  men  on  the  section  gang.    *    •    *    This 
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derrick  platform  is  on  tlie  west  side  of  the  west  side-track, 
aud  aboat  20  feet  nortli  of  the  depot.  This  derrick  w^  com- 
menced to  be  boilt  the  22d  of  July,  1889,  and  I  think  it  was 
finished  the  29th  of  July.  It  was  frequently  used  after  that 
time  by  shippers  of  machinerr,  unloaded  from  cars  onto  the 
platform.  I  am  familiar  witii  the  derrick.  I  recollect  Mr. 
Drum  being  there.  I  heard  his  testimony  in  regard  to  giving 
iustractious  to  me.  He  did  that.  He  iuatrncted  me  princi- 
pally upon  how  to  manage  the  chain  and  to  fasten  it  It  was 
fastened  by  a  pin  which  went  down  through  two  holes,  one  in 
tbe  upper  and  one  in  the  lower.  I  have  seen  that  pin.  I  fre- 
quently fastened  the  derrick.  I  should  judge  the  pin  was  14 
to  18  inches  long,  and  about  an  inch  bolt.  It  had  a  head  on  it. 
To  fasten  it  I  dropped  it  down  into  these  holes.  I  have  said 
something  to  tlie  shippers  about  fastening  the  demck.  Three 
different  shippers  in  town  saw  [used]  it,  aud  I  told  them  to 
fasten  it  as  soon  as  they  got  through  with  using  it  Question. 
Did  you  frequently  fasten  that  after  it  was  used  ?  Answer. 
Kot  very  frequently,  but  I  did  sometimes  when  it  was  left 
-without  being  fastened.  It  was  generally  fastened  by  the 
shippers  as  a  rule.  Whenever  I  saw  it  unfastened,  or  knew 
it  was  unfastened,  I  fastened  it.  I  had  not  been  using  the 
derrick  in  anj'  way  at  the  time  of  the  accident,  or  prior  there- 
to. It  had  not  been  nsed  by  the  company  prior  to  the  acci- 
dent. I  can't  say  positively  who  was  the  last  person  that 
used  it.  It  was  either  one  of  the  firm  of  E.  Bach  Lumber 
Company.  I  can't  say  how  long  prior  to  this  accident.  It 
was  only  a  short  time.  I  did  not  know  at  the  time  this  acci- 
dent occurred  that  the  derrick  was  unfastened.  I  weut  to  it 
afterward.  The  pin  was  there.  It  was  not  in  its  place.  I 
put  it  in  its  place.  It  was  there  on  the  platform.  The  sec- 
tion foreman  did  not  have  anything  to  do  with  that  derrick. 
I  can't  see  how  he  would  have.  He  didn't  have  control  of  it 
Mr.  Gates  made  complaint  to  me  about  tlie  derrick  the  day  he 
got  hurt.  He  made  none  prior  to  that  time.  That  was  the 
first  complaint  he  ever  made.  I  can't  say  bow  frequently  I 
fastened  the  derrick.  It  was  not  very  often  it  was  left  without 
being  unfastened.  Whenever  I  knew  it  was  unfastened  I  al- 
ways fastened  it.  Probably  two  or  three  times  before  that, 
about,  I  had  fastened  it.  At  this  time  I  had  no  knowledge 
that  it  was  unfastened.  Cross-esamination :  The  complaint 
lie  made  to  me  about  tbe  derrick  was  after  he  was  hurt.  I 
can't  state  positively  how  many  times,  I  recollect  of  putting 
that  pin  in, — two  or  three  times.  1  observed  the  derrick 
swinging  loose,  and  put  the  pin  in.  Question.  Ton  never 
made  an  examinationj—went  there  frequently,  and  examined 
it,  and  pnt  the  pin  in  whenever  you  obserred  the  derrick  was 
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loose?  Answer,  Yes,  sir."  It  will  be  observed  that  Gnliiii 
Dowliere  states  that  this  macbiueTT  was  under  his  control  as 
station  agent,  aad  the  record  is  silent  as  to  any  instractions, 
general  or  special,  bj  the  defendant,  regarding  the  same, 
Gultin,  it  is  true,  says  that  when  he  saw  it  unfastened,  he  fast- 
ened it,  but  it  does  not  appear  from  his  evidence  that  he  re- 
garded it  as  his  duty  to  see  that,  when  not  in  use,  it  was 
properly  secured.  The  matter  of  securing  it  seems  to  have 
been  left  to  shippers  who  used  it,  who  sometimes  secured  it 
and  sometimes  left  it  unfastened.  It  was  used,  Guhin  says, 
a  short  time  before  tlie  accident,  and  it  was  evidently  left  un- 
faatened,  as  he  further  says  that  after  the  accident  he  saw  the 
pin  lying  on  the  platform,  and  put  it  in  its  place. 

The  question  whether  or  not  it  "was  part  of  the  station 
agent's  duty  to  look  after,  take  charge  of,  and  guard  the  der- 
rick in  question"  was  fairly  submitted  to  the  jury  by  the 
court  in  the  following  part  of  its  charge :  "  I  charge  you  as 
a  matter  of  law  that  a  station  agent  and  a  brakeman  employed 
upon'  the  same  line  of  railway  are  co-employea ;  and  injuries 
to  one  through  the  negligence  of  the  other  will  not  create  any 
liability  against  their  common  employer.  There  would,  under 
such  circumstances,  be  no  negligence  on  the  part  of  the  em- 
ployer for  which  he  could  be  required  to  respond  in  damages. 
You  are  to  determine  from  the  evidence  in  this  case  whether 
or  not  it  vz&H  a  part  of  the  station  agent's  duty  to  look  after, 
take  charge  of,  aud  guard,  the  derrick  in  question.  If  it  was, 
and  the  injury  was  occasioned  through  his  neglect  in  that  re- 
spect, then  plaiutiff  canno  trecover.  If  you  fail  to  find  from  the 
evidence  that  it  was,  then  you  will  determine  from  the  evi- 
dence in  this  cawe,  and  under  the  instructions  given  you,  wheth- 
er or  not  the  defendant  has  exercised  such  reasonable  care  as 
the  law  reiiuires  of  it." 

The  jury  in  finding  a  verdict  for  plaintiff  under  this  instruc- 
tion must  have  come  to  the  conclusion  that  it  was  no  part  of 
tlie  station  agent's  doty  "  to  look  after,  take  charge  of,  and 
guard  the  derrick,"  either  when  in  use  or  not  in  use  ;  and  such 
a  conclusion  seems  to  have  been  fairly  supported  by  the  evi- 
dence. Under  the  rules  of  law  as  applicaule  to  employer  and 
employ^,  negligence  on  the  part  of  tlie  defendant  was  estab- 
lished independently  of  the  question  whether  or  not  the  der- 
rick was  properly  provided  with  the  proper  means  of  fasten- 
ing it,  and  the  finding  of  the  jury  upon  that  question  becomes 
immaterial,  or  at  least  is  not  important  in  determining  this 
case. 

It  is  further  contended  by  counsel  for  the  defendant  that,  as 
the  jury  found  in  answer  to  the  third  question  that  no  em- 
ploy6  of  the  defendant  knew  at  the  time  of  the  accident  that 
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the  derrick  vas  aafasteced,  the  fact  ia  established  that  the 
defendant  had  no  actual  uotice  that  the  same  waa  Hotintsd*- 
not  fastened  at  the  time  of  the  accident,  and  that  hadutthat 
the  further  finding  of  the  jury  that  tlie  length  of  • 
time  that  the  derrick  had  remained  unfastened  prior 
to  the  accident  was  "  unknown  "  precludes  any  presumption 
that  defendant  had  any  constructive  uotice  of  the  fact  that  the 
derrick  was  unfastened;  as,  in  the  absence  of  a  finding  as  to  the 
time  the  derrick  remained  unfastened,  a  jury  might  presume 
that  it  was  the  shortest  possible  time.  Whitney  v.  Lowell, 
151  Mass.  212,  24  N.  E.  Kep.  47.  Counsel  then  invokes  the 
rale  applicable  to  that  class  of  cases  in  which  the  defect  or 
neglect  causing  the  injury  has  existed  for  so  brief  a  period  of 
time  that  actual  knowledge  must  be  shown  in  the  employer 
of  the  existence  of  such  defect  or  neglect  before  the  employ^ 
injured  can  recover.  The  rule  invoked  presupposes  that  the 
employer  has  used  reasonable  care  not  only  in  supplying  the 
machinery,  but  also  reasonable  care  in  placing  it  under  the 
control  of  a  competent  servant  charged  with  the  duty  of  look- 
ing after  it,  and  seeing  that  it  is  properly  used,  and,  when  not 
in  use,  is  made  properly  secure,  and  that  this  ordinary  care 
lias  been  exercised  m  retaining  each  servant.  When  all  these 
conditions  are  complied  with  by  the  employer,  and  an  injory 
occurs  by  reason  of  some  defect  or  negligence  of  a  servant  so 
recent  that  the  employer  cannot  be  presumed  to  have  knowl- 
edge of  the  defect  or  negligence,  tnen  actual  notice  to  the 
employer  of  its  existence  must  be  shown  in  order  to  render 
the  employer  liable  to  an  employe.  But  where,  as  the  evi- 
dence discloses  in  this  case,  machinery  belonging  to  the  com- 
pany, which  might  become  dangerocs  to  the  employes  of  the 
road  when  left  unfastened,  was  erected  by  the  company,  with 
no  person  specially  charged  with  the  duty  of  looking  after  it, 
and  seeing  that  it  was  properly  and  securely  fastened  when 
not  in  use,  such  a  rule  does  not  apply.  The  fact  that  such 
machinery  is  bo  used  for  such  a  length  of  time  as  to  raise  the 

5 resumption  that  the  defendant  has  notice  of  such  facts  ren- 
ers  the  defendant  liable  without  such  actual  notice. 
In  this  case  the  evidence  shows  that  for  some  time  prior  to 
the  accident  the  derrick  in  question  was  used  by  shippers — 
sometimes  fastened  and  sometimes  left  aniastened,  or  fast- 
ened with  props  of  wood,  instead  of  the  iron  pin  provided  to 
festen  it ;  and  this  must  be  presumed  to  have  oeen  known  to 
the  defeudant.  It  was  its  duty  by  proper  inspection  and 
proper  vigilance  to  know  the  condition  of  its  machinery,  and 
the  care  with  which  it  was  used.  The  condition  this  machine- 
ry was  allowed  to  be  in,  at  least  for  a  considerable  time  prior 
to  the  accident,  is  clearly  shown  by  plaintiff  in  his  testimony, 
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wliich  is  as  follows :  "  'When  it  [the  derrick]  is  svung  aionnd, 
tlie  outermost  end  of  the  projecting  arm  is  right  in  the  centre 
of  the  track.  When  the  hook  is  hanging  down  it  is  directly 
over  the  centre  of  a  box  car— what  we  call  the  running-board. 
It  was  as  near  as  thej  could  get  it  in  the  centre  of  the  car,  to 
take  the  machinery  off  the  car.  I  had  seen  it  there  prior  to 
the  4th  of  October,  1889.  I  had  seen  it  several  times  when 
we  were  backing  in,  and  also  when  we  were  pulling  out,  swung 
around  over  the  track  with  the  chain  projecting  down.  Some- 
times it  was  not  low  eiinugh  to  hurt  anybody,  and  sometimes 
it  was.  Once  or  twice  I  have  got  off  on  the  side-track  and 
wound  the  chain  up,  and  also  tne  man  that  was  with  me  had 
wound  it  up  once,  when  I  had  so  observed  it  from  the  track. 
I  don't  know  of  any  one  in  charge  of  it,  unless  it  was  the  sec- 
tion boss.  I  did  not  see  any  one  in  charge  of  it  at  that  time. 
I  have  wound  it  up  twice  when  it  was  swinging  around.  The 
wind  was  the  very  cause  to  carry  it  around  just  as  it  wanted 
to.  It  would  swing  with  the  wind  or  force  of  the  wind. 
Question.  State  whether  or  notyou  have  ever  made  anycom- 
plaint  to  any  officer  of  the  company  in  reference  to  the  matter. 
Answer.  Nothing  more  than  to  the  section  boss,  as  I  would 
see  it  swuug  around,  and  I  said  it  would  knock  some  one's 
eyes  out  if  he  didn't  attend  to  it ;  and  I  don't  remember  what 
remark  he  made  to  nie.  I  don't  recollect  how  long  prior  to 
October  4, 1889,  L  made  this  remark  to  the  section  boss. " 
This  evideuce  is  not  contradicted  by  the  defendant.  We 
are  of  the  opinion,  therefore,  that  under  the  evidence  iu  this 
case  the  answer  of  the  jury  to  the  second  question,  "Un- 
known," and  to  the  third  "  No,"  do  not  aid  the  defendant.  It 
may  be  trne  that  appellant  did  not  have  actual  knowledge  of 
the  fact  that  the  derrick  at  the  time  of  the  accident  was  not 
fastened,  aud  that  no  employ^  of  the  company  had  actual 
knowledge  of  it,  still  the  fact  that  it  was  at  times  left  unfast- 
ened, and  wa.'i  liable  to  be  so  left  by  reason  of  the  want  of 
proper  care  on  the  part  of  the  appellant,  was  within  its 
knowledge.  The  practice  of  leaving  it  unfastened  had  contin- 
ued for  such  a  length  of  time,  and  the  appellant  could  have 
learned  the  facts  by  reasonable  diligence,  and  its  knowledge 
will  therefore  be  presumed.  Holden  v.  Bailroad  Co.,  129 
Mass.  268,  2  Am.  &  Eng.  K.  Gas.  94 ;  Hulehan  v.  Railroad 
Co.,  68  Wis.  520,  31  Am.  &  Eng.  K  Gas.  322 ;  Railway  Go.  v. 
Taylor,  69  111.  461 ;  Cooper  v:  Railroad  Co.,  44  Iowa,  134. 
Special  findings  control  the  general  verdict  only  when  both 
are  so  inconsistent  that  they  cannot  stand  together.  Thomp. 
Trials,  §  2691;  Railroad  Co.  v.  Jones,  34- Kan.  443;  Water 
Co.  V.  Richardson,  72  Gal.  598.  The  length  of  time  the  der- 
I'.'ck  was  unfastened  prior  to  the  injury  was  immaterial,  be- 
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cause  appellaat'a  neslect  of  dntj  did  not  depend  upon  the 
precise  uoudition  of  the  derrick  at  the  time  of  the  accident, 
bat  upon  its  failure  to  use  due  care  to  keep  it  fastened,  or 
have  it  fastened  after  its  use  by  shippers. 

The  second  assignment  of  error  relied  on  by  counsel  for 
defendant  is  "  that  the  negligence,  if  any,  was  that  of  a  per- 
son employed  in  the  same  general  business  with  KB„ii,„e,of 
the  plaintilf,  within  the  meaning  of  section  3763,  r^ihm-wr- 
Gompiled  Laws."  We  have  seen  from  the  part  of  '""" 
the  cnarge  of  the  court  quoted  that  the  court  below  held  with 
tlie  defendant  upon  this  proposition,  and  instructed  the  jury 
that  the  law  is  as  contended  for  by  counsel.  Certainly  the 
defendant  has  no  reason  to  complain  of  this  instruction,  as 
the  law  is  given  perhaps  too  favorably  for  the  defendant  in 
certain  respects  not  necessary  now  to  be  noticed.  Under  this 
instruction  the  jury  evidently  found  that  the  station  agent, 
not  being  charged  with  any  duty  connected  with  the  machin- 
ery, was  not  chargeable  with  any  negligence.  The  negligence 
of  a  fellow -servant  that  will  relieve  the  master  from  liability 
is  the  omission  by  such  servant  or  employ^  to  perform  some 
act  which  it  is  made  his  duty  to  perform ;  or  the  doing  of 
some  act  in  the  course  of  his  duties  in  such  p.  negligent  man- 
ner as  to  cause  the  injury.  In  this  case,  so  far  as  the  evi- 
dence shows,  the  station  agent  neglected  the  performance  of 
no  duty  expressly  imposed  upon  him,  and  did  no  act  in  the 
course  of  his  duties  tnat  caused  the  injury.  The  jury,  there- 
fore, we  think,  very  properly  found  the  iujury  was  not  caused 
by  the  negl^ence  of  a  fellow-servant  The  negligence  dis- 
closed by  the  evidence  in  this  case  was  the  negligence  of  the 
defendant  in  erecting  machinery  on  the  line  of  its  track  that 
was  liable,  when  not  in  use,  to  cause  injury  to  the  employes 
upon  its  road,  and  in  not  using  reasonable  care  in  placing  the 
same  under  the  control  of  a  competent  servant  or  employ^ 
charged  with  the  duty  of  knowing  at  all  times  when  the  same 
was  not  in  use  that  it  was  safely  and  properly  secured,  and  he 
made  responsible  for  its  condition.  The  defendant  is  pre- 
sumed to  nave  known,  or  by  reasonable  diligence  could  have 
ascertained,  the  manner  in  which  the  macninery  was  used, 
and  the  fact  that  it  was  frequently  left,  when  not  in  nse, 
nnfastened,  or  insecurely  fastened,  and  was  not  properly 
looked  after  by  an  employ^  or  servant  of  the  company  charged 
with  the  duty  of  guarding  it  These  facts  the  jury  by  their 
general  verdict  are  presumed  to  have  found,  and  the  findings 
in  the  special  verdict  are  not  inconsistent  therewith. 

We  are  of  the  opinion  that  the  general  verdict  of  the  jury 
was  fully  supported  by  the  evidence. 
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Finding  no  error  in  the  record,  the  jadgment  of  the  court 
below  is  affirmed. 
All  the  Radges  concurring. 

Injury  to  Employ*  Uiroush  NogHgeno*  of  Incompetent  Follow-tvrvuiti. 
—8m  Lee  c.  MichigitD  Ceniriil  U.  Cu.  (Uich.).  *S  Am.  &  Eog.  R.  Cas.  3S6, 
note,  363  ;  Galrestoo,  H.  &  8.  A.  R.  Co.  o.  Ari8pe"(Tei. ).  4S  Id.  350  ;  Lb- 
tremouillH  e.  BenuiagtoD  &  K.  R.  Co.  (Vt.),  48  Id.  263,  noce  273. 

Duty  of  Employar  in  rurnithlng;  MKcfiinary  knd  Appllancat— Initruc- 
tlons.— In  Eddy  t.  Adanu,  (Tex.,  Jan.  29,  1892),  18  8.  W.  Rep.  490, 
whicb  was  an  action  for  an  injury  to  an  employ^  alleged  to  have  been 
caused  by  reaaon  of  a  defect  in  a  hand  car,  the  court  charged  the  jury  Cbot 
"it  WM  the  duty  of  the  defendantg  to  (urnish  to  their  employds  safe  ma- 
chinery with  which  to  perform  the  labor  assigned  to  tfaem."  It  vas  held  that 
this  was  error,  since  railroad  companies  are  not  obliged  to  furnish  m»< 
cbiaery  that  is  absolutely  safe,  but  only  such  as  is  reasonabl;  safe. 

It  is  error  for  the  court  to  refuse  to  charge  the  jury  that  a  railroad  com- 

Kny  is  only  required  to  use  ordinary  diligence  in  discorering  defects  in  n 
nd  car.  Gulf,  C.  &  8.  F.  R.  Co.  v.  Johnson,  63  Tex.  638. 
In  an  action  for  injury  to  an  employ^  alleged  to  hare  been  caused  by 
defective  appliances,  it  is  proper  for  the  court  to  refuse  to  charge  that  the 
defendant's  liability  should  be  tested  by  comparing  defendant's  appliances 
with  the  similar  appliances  of  five  other  railroad  companies  which  were 
named  in  the  request.  Richmond  A  D.  R.  Co.  e.  Weems,  {Ala.,  Jan.  10, 
1898,)  la  So.  Rep.  18S. 


Maby  liEE  Goal  &  B.  Oa 

V. 

Ohamduss. 

iAlabama  Supreme  Courl,  Dee.  1,  1693.) 

Injury  to  Employ* — Work  Outalde  of  Soop*  of  S«rvftnt'>  Cmploymairt — 
Defective  Applianc*t. — Although  a  master  is  liabje  in  some  cases  for  an  ta- 
jnry  to  a  servant  resulting  from  an  act  directed  to  be  performed  by  the 
servant  outside  the  scope  of  his  employment,  yet  this  rule  cannot  be 
extended  so  as  to  moke  the  master  an  insurer  that  the  appliances  with 
which  the  servant  performs  such  act  are  absolutely  free  from  defect.  In 
this  case  a  verdict  for  a  fireman,  directed  by  an  engineer  to  throw  a  switch, 
the  lever  of  which  flew  up  and  threw  him  on  the  track  in  front  of  the 
engine,  resulting  in  the  injury  complained  of,  there  being  no  evidence 
of  any  particular  defect  in  the  switch,  is  held  not  to  be  warranted  by  the 
evidence. 

Action  for  Death — Evidence— Americtin  Tables  of  Mortalfty.— In  an  ac- 
tion for  personal  injuries,  the  American  tables  of  mortality  are  admiasible 
in  evidence,  but  are  not  conclusive.  A  witness  may  testify  that  he  is  well 
acquainted  with  tables  used  by  life  insurance  companies,  and  that  the 
American  tables  are  used  for  that  purpose  by  nearly  all  the  companies  in 
the  United  States. 
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Pleading— Contributory  N«Klig«noa. — In  an  action  to  recover  damagei 
for  persoa&l  injuries,  alleged  to  bave  been  caused  b;  defective  appliances 
of  tbe  railroad  company,  tbe  plaintiff  need  not  aver  aSrmativel;  the  ezer- 
ciee  of  due  care  on  liia  part. 

App£al  from  Jefferaon  circuit  conrt 
Action  to  Tecover  damages  for  personal  injuries. 
The  first  coant  of  the  complaint  alleged  that  the  injury  re- 
sulted from  the  defects  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  nsed  in  or  connected  with  the  said  bnsi- 
iiess  of  the  defendant — which  defect  arose  from,^or  had  not 
been  discovered  or  remedied  by  reason  of,  the  negligence  of 
defendant,  etc.  The  second  count  alleged  that  the  injury  re- 
sulted from  the  negligence  of  a  person  or  persons  in  the  sef- 
Tice  and  employment  of  defendant,  who  then  and  there  had 
the  charge  or  control  of  said  engine,  and  by  reason  of  the 
negligence  of  a  person  or  persons  who  then  and  there  had 
superintendence  intrusted  to  them,  etc.  It  was  also  further 
alleged  in  the  second  count  that  the  injurj'  resulted  from  the 
negligence  of  a  person  to  whose  orders  plaintiff  was  bound  to 
conform,  etc.  The  defendant  demurred  to  each  of  these 
counts  of  the  complaint,  and,  his  demurrer  being  overruled, 
issae  was  joined  on  the  plea  of  the  eeneral  issue  and  contrib- 
utory negligence.  It  was  admitted  by  the  defendant  that  the 
witness  C.  J.  McCary  would  swear  that,  being  a  life  insurance 
i^^ent,  he  was  well  acquainted  with  the  tables  used  by  life  in- 
surance companies  in  estimating  the  probable  duration  of  lifd 
at  any  given  age ;  that  the  American  table  of  mortality  was 
used  for  that  purpose  by  nearly  all  the  life  insurance  com- 
panies of  the  United  States,  and  by  other  persons  having  oc- 
casion to  estimate  the  probable  duration  of  life  at  any  given 
i^  ;  and  that  he  would  identify  the  tables  offered  in  evidence 
as  the  American  tables  of  mortality.  The  defendant  objected 
to  this  testimony,  and  moved  the  court  to  exclude  the  same, 
on  the  ground  that  it  was  irrelevant.  The  conrt  overruled  this 
motiou,  and  the  defendant  duly  excepted.  The  defendant  also 
objected  and  reserved  an  exception  to  the  court's  allowing  to 
be  introduced  in  evidence  the  American  tables  of  mortality. 
In  its  oral  charge  to  the  jury  the  court  instructed  them,  among 
other  things,  as  follows :  "  Now,  you  understand  if  the  plain- 
tiff was  in  the  employment  of  defendant  as  fireman,  and  was 
nnder  the  control  of^the  engineer,  and  subject  to  his  orders, 
and  the  engineer  ordered  the  plaintiff  to  throw  the  switch, 
and  if  he  was  guilty  of  negligence  in  so  ordering  tbe  plaintiff 
to  throw  the  switch,  which  resulted  in  the  injuries  complained 
of,  then  this  would  be  such  negligence  as  would  make  the 
defendant  liable,  if  the  plaintiff  was  guilty  of  no  contributory 
ne^igence."     The  defendant  duly  excepted  to  the  giving  of 
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this  portioB  of  the  oral  charge,  and  also  excepted  to  the  court's 
refusal  to  give  several  charcea  requested  by  it ;  but  it  is  deemed 
nDnecessary  to  set  these  charges  oat  at  length.  There  was  a 
verdict  for  the  plaintilf  iu  the  sum  of  $10,000  damages.  Jadg- 
meut  having  beeu  rendered  for  the  plaintiff,  the  defendant 
moved  the  court  to  set  aside  said  judgmeut,  and  to  grant  it  a 
new  trial,  upon  the  grounds  that  the  verdict  was  contrary  to 
the  evidence ;  that  the  verdict  of  the  jury  was  contrary  to  the 
weight  of  the  evidence  ;  that  the  verdict  of  the  jury  was  con- 
trary to  the  charges  of  the  court ;  that  the  court  erred  in  its 
oral  charge  to  the  jury ;  that  the  court  erred  in  refusing  to 
give  the  charges  requested  by  defendant;  and  that  the  en- 
deuce  was  not  sufficient  to  authorize  a  verdict  of  $10,000.  The 
court  overruled  this  motion  for  a  new  trial,  and  the  defendant 
duly  excepted.  The  defendant  now  brings  this  appeal,  and 
assigns  as  error  the  various  rulings  of  the  lower  court. 

Smith  (f  Zotce,  for  appellant. 

Sowman  de  Harsh,  for  appellee. 

Coleman,  J. — The  plaintiffs  action  is  in  case,  and  brought 
to  recover  damages  for  personal  injuries.  -  The  juir 
riwdiBr«-  rendered  a  verdict  for  plaintiff,  and  assessed  his 
J^'^"  "■"  damages  at  $10,000.  The  complaint  contains  two 
counts,  and  to  each  count  separate  demurrers  were 
filed.  The  rule  is  that,  though  the  pleading  may  be  subject 
to  demurrer,  if  it  be  not  subject  to  the  objecdous  particularly 
assigned,  the  demurrer  isproperly  overruled.  Sledge  v.  Swift, 
63  Ala,  110 ;  Daniels  v.  Hamilton,  52  Ala.  105 ;  Eada  v.  Mur- 
phy, Id.  520. 

The  first  assignment  as  cause  of  demurrer  goes  to  the  suf- 
ficiency of  the  averments  of  negligence.  We  have  frequently 
held  that  very  general  averments,  little  short  of  mere  conclu- 
sions, meet  all  the  requirements  under  our  system  of  plead- 
ing. The  authorities  are  collected  in  the  case  of  Kadroad 
Co.  V.  Davis,  92  Ala.  307,  9  So.  Rep.  252.  The  grounds  of 
demurrer  directed  to  this  supposed  defect  were  properly  over- 
ruled. 

The  second  assignment  raises  the  question  as  to  whether 
plaintiff  must  aver  ^rmatively  the  esercise  of  due  care  on  his 
part.  This  question  has  been  ruled  adversely  to  demurrant, 
and  there  was  no  error  in  the  action  of  the  court  in  this 
respect  Bromly  v.  Railroad  Co.  (Ala.),  11  So.  Rep.  341. 
Neither  of  the  assignments,  as  cause  of  demurrer,  presents  the 
question  of  the  joinder  in  the  second  conat  of  a  cause  of  action 
arising  under  subdivision  2  of  section  2590  with  one  arising 
under  subdivision  3  of  the  same  section.  See  Dasenberry'a 
Case  (Ala.),  10  So.  Rep.  274. 
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There  was  no  error  iu  admitting  in  evidence  the  testimonj 
of  the  witness  McCary  and  the  American  tables  ETUnw- 
of  mortality.     Manoiacturing  Co.  v.  Woodson,  11   loruutr 
So.    Rep.   733   (present  term).     We  have   invari-  t**'"- 
ablj  adjuitted  these   tables  of  mortality  as  competent  en- 
dence.     They  are  not  conclnsive  upon  the  qnesnon  of  the 
dnration  of  life,  but  are   competent,  to  be  weighed  with 
other  evidence.     The  physical  condition  of  the  injured  person 
at  the  time  next  preceding  the  ininry,  his  general  health,  his 
avocation  in  life  with  respect  to  danger,  his  habits,  and  prob- 
ably other  facts,  properly  enter  into  the  question  of  the  prob- 
able dnration  of  life. 

The  other  assignments  of  error  go  to  the  correctness  of  a 
part  of  the  oral  charge  given  ex  mero  motu  by  the  „  ^^^  ,^ 
court,  and  to  the  refusal  of  the  court  to  charge  as 
requested  by  the  defendant.  The  undisputed  facts  show 
that  the  plaintiff  was  a  fireman  employed  by  the  engineer,  to 
whose  orders,  as  such,  he  was  bound  to  conform,  that  the  en- 
gine had  just  backed  in  on  the  main  line  from  a  side-track, 
and  that  plaintiff  left  the  engine  for  the  purpose  of  throwing 
the  switch,  and  while  absent  from  the  engine  was  run  over 
and  injured.  The  proof  shows  that  the  switchman  in  chaise 
of  this  switch  was  absent  from  his  place  of  duty.     It  is  a  dis- 

Euted  question  of  fact  whether  the  plaintiff  left  the  engine  of 
is  own  accord,  or  was  ordered  by  the  engineer  to  leave  the 
engine  and  throw  the  switch.  The  exact  cause  of  the  injury 
was  also  controverted;  the  plaintiff  claiming  that  on  account 
of  some  defect  in  the  construction  of  the  switch  he  was  un- 
able to  force  it  down  to  a  horizontal  position  bo  as  to  adjust 
it  perfectly,  and  that,  as  the  train  moved  forward,  either  by 
reason  of  the  defect  of  the  switch  or  by  reanoii  of  the  wheels 
striking  the  rails  of  the  switch  in  its  then  position,  the  lever 
of  the  switch  was  caused  to  fly  up  with  such  force  as  to 
throw  the  plaintiff  on  the  track  in  front  of  the  wheels,  and  he 
was  in  this  way  injured.  Defendant's  contention  was  that 
there  was  no  defect  in  the  switch,  and  that,  after  the  engine 
bad  passed  upon  the  main  line,  tlie  plaintiff  attempted  to  get 
iipoD  the  foot-board  to  the  tender  of  the  engine  while  in  a 
moving  condition,  and  slipped  and  fell,  and  was  run  over. 
The  evidence  is  su£Sciently  satisfactory  to  show  that  many 
well-regulated  railroads  used  switches  of  a  similar  character 
and  constructed  exactly  as  the  one  in  question.  There  is  no 
evidence  to  show  exacuy  in  what  the  defect  consisted,  or  how 
lon^  it  had  continued  ;  nor  any  evidence  to  show  that  the  de- 
fect arose  from,  or, had  not  been  discovered  or  had  not  been 
remedied  by  reason  of,  the  negligence  of  the  defendant,  or  of 
aome  person  iu  the  service  of  the  master,  and  intrusted  with 
68  A.  &  E.  K.  Cii8.~17 
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the  duty  of  seeing  that  it  was  in  proper  condition,  unless  it 
be  the  baie  statement  of  the  plaintiff  that  he  was  not  able  to 
pii»h  the  lever  down  to  horizontal  position,  and  that  it  had  a 
tendency  to  forcibly  fly  back  when  paehed  down,  and  the 
furtiier  atatemeat  of  the  father  that  at  some  time  the  switch 
had  been  "  overhanled  ;"  bat  when — whether  before  or  after 
the  injury — the  witness  did  not  seem  to  know.  How  long  the 
defect  testified  to  by  the  plaiatifi',  if  there  was  snch  defect, 
had  existed  is  not  snown,  or  whether  the  defendant,  or  any 
person  intrusted  with  the  duty  of  seeing  after  it,  or  officer 
superior  to  plaintiff,  knew  of  it,  or  oaght  to  have  known  of 
it,  lies  wholly  in  conjecture,  without  a  fact  to  support  a  legal 
inference  in  this  respect.  Such  evidence,  if  believed  by  the 
jury,  would  not  authorize,  as  a  legal  inference,  the  conclusion 
that  the  defendant  was  guilty  of  the  negligence  charged  in  th6 
first  count  of  the  complaint,  and  which  the  law  required  him 
to  sustain  before  he  could  recover  upon  this  count.  Manufact- 
uring Co.  V.  Woodson  (Ala.),  10  So.  Rep.  87. 

We  need  not  consider  that  part  of  the  second  count  which 
alleges  the  negligence  "  of  a  person  or  persons  in  the  service 
and  employment  of  the  defendant,  who  then  and  there  had 
superintendence  intrusted  to  them,  while  in  the  exercise  of 
such  superintendence,"  etc  There  was  no  proof  offered  to 
sustain  this  averment  The  second  count  further  avers  that 
the  injury  arose  from  the  negligence  of  a  person  in  the  ser- 
vice of  the  defendant  to  whose  orders  he  was  bound  to 
conform,  and  did  conform,  viz.  :  "  Said  person  negligently 
ordered  or  directed  the  plaintiff  to  throw  said  switch  in  front 
of  said  engine,  which  was  dangerous  to  plaintiff,  who  was 
then  and  there  young  and  inexperienced  in  said  work,"  etc. 
As  to  this  averment  the  proof  shows  that  plaintiff  was  17 
years  of  age,  that  he  was  employed  by  the  engineer  as  a  fire- 
man, and  was  under  his  orders,  and  that  he  had  no  experience 
as  a  switchman,  and  had  not  undertaken  to  throw  this  switch 
at  any  previous  time.  There  was  evidence  tending  to  show 
that  the  engineer  ordered  the  plaintiff  to  throw  the  switch  ou 
this  occasion.  The  plaintiff  testified  that  he  knew  it  was  the 
duty  of  the  switchman  to  throw  the  switch,  but,  the  regular 
switchman  being  absent,  he  undertook  to  perform  the  duty 
upon  the  order  of  the  engineer. 

An  employ^  who  undertakes  to  perform  a  duty  not  within 
the  scope  of  his  employment  as  a  general  rule 
Uikaftia*  assumes  the  risk  of  such  undertaking ;  bnttherole 
is  not  of  universal  application.  In  7  Am.  & 
Bug.  Eucy.  Law,  p.  832,  it  is  said  tnat  "it  is  the  duty  of  the 
master  who  knowingly  employs  a  youthful  or  inexperienced 
servant,  and  subjects  him  to  the  control  of  another  servant. 
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to  see  th&t  he  is  sot  employdd  tQ  a  more  hazardous  position 
thau  that  for  which  he  was  employed,  and  to  give  him  such 
vaTning  of  his  danger  as  his  joath  or  inexperience  demands." 
Many  authorities  are  cited  in  snpport  of  the  text,  and  the  same 
general  principle  is  clearly  stated  in  the  case  of  Railroad  Co. 
V.  Fort,  17  Wall.  563. 

We  have  stated  the  age  of  the  plaintiff,  and  the  fact  that  he 
iras  employed  by  the  engineer  in  charge,  and,  if  he  is  to  be 
credited,  believed  he  was  bound  to  obey  the  instructions  given 
to  him  by  the  engineer,  and  that  he  had  been  in  the  service 
of  the  defendant,  as  firemaa  not  quite  two  months.  Upon 
these  facts  we  think  the  court  properly  left  it  to  the  Jury  to 
say  whether  plaintiff  assumed  the  risk  incident  to  the  per- 
formance of  the  dnty  directed  by  the  engineer,  and  that  ther^ 
was  no  error,  in  so  far  as  the  charge  refused  asserted  the 
proposition  that  plaintiff  assumed  the  risk  of  obeying  the 
order  to  throw  the  switch.  Pierce,  R.  R.  p.  376 ;  Labor  v. 
Railroad  Co.,  52  111.  401 ;  Beach,  Contrib.  Neg.  §  358 ;  Thomp. 
Neg.  p.  975,  §  5. 

To  sustain  the  averment  of  negligence  now  under  consider- 
ation requires  more  proof  than  the  giring  of  the 
order  to  throw  the  switch.  The  court  charged  j^,a„t^ 
that  the  order  "to  throw  said  switch  in  front  of  SHfleteniiT vr 
said  engine  was  dangerous  to  plaintiff,  who  was  '»!*»■»  i« 
young  and  inexperienced,"  To  sustain  this  aver-  *^'"'' 
ment  it  was  necessary  to  show  by  evidence  that  there  was 
danger  in  the  performance  of  this  duty,  either  on  account  of 
the  character  of  the  service  to  be  performed,  or  by  reason 
of  the  defective  condition  of  the  ways,  works,  and  machinery 
necessary  to  be  used,  or  that  the  appliances  were,  from  their 
nature,  dangerous  to  a  young  and  inesperienced  servant  in 
the  performance  of  the  duty.  There  is  nothing  in  the  record 
to  show  that  the  mere  performance  of  the  duty  of  throwing 
n  switch  is  attended  with  any  danger.  The  plaintiff  by  his 
testimony  shows  that  h©  understood  the  working  of  the  switch 
and  the  manner  of  performing  the  duty  directed  by  the  en- 
gineer, and  that,  apart  from  the  defect  complained  of,  there 
was  no  danger  or  risk  attending  the  duty  of  throwing  the 
switch.  The  injury  could  not  have  resulted  from  a  failure 
to  instruct  the  platutiff  as  to  the  manner  of  performing  the 
service  to  be  rendered.  Conceding,  then,  for  the  purpose  of 
this  count,  that  the  switch  was  defective,  as  testified  to  by 
plaintiff,  what  additional  proof  is  necessary  to  authorize  a 
recovery  under  this  count?  The  charge  is  tnat  the  engineer 
negligently  ordered  him  to  this  duty.  The  plaintiff  is  an  em- 
ploy^ of  the  defendant.  He  sues  under  the  employes'  act. 
He  must  prove  negligence.     In  his  case  the  injury  does  not 
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raise  a  presumption  of  negligeoce.  As  we  lisve  said  before, 
there  is  no  proof  to  show  in  what  the  defect  consisted,  nor  a» 
to  how  long  it  had  exiuted,  if  there  was  such'  defect ;  and  it  is 
not  contended  that  the  en^^ineer  had  any  knowledge  or  reason 
to  suppose  that  the  switcli  was  otherwise  than  in  good  con- 
dition. An  employ^  by  his  agreement  assumes  the  ordina^ 
risk  incident  to  and  withJn  the  scope  of  his  employuieut.  ae 
may  be  presumed  to  know  these  when  he  enters  into  bis  con- 
tract. Thii*  general  rule  will  not  apply  when  the  employe  is 
young  and  in  experienced,  and  these  facts  are  known  at  the 
time  to  the  employer.  Coombs  tj.  New  Bedford  Cordage  Co., 
102  Muss.  573 ;  Williams  v.  Eailroad  Co.,  91  Ala.  640 ;  Thomp. 
Neg.  p.  978,  §  8.  For  injuries  resulting  to  an  employe  from  a 
defect  in  the  ways,  works,  and  machiuerj  the  master  is  not 
liable,  "unless  the  defect  arose  from,  or  had  not  been  dis- 
c<^Tered  or  remedied  owing  to,  the  negligence  of  the  master 
or  employer,  or  of  some  person  in  the  service  of  the  master 
or  employer,  and  intrusted  by  him  with  the  duty  of  seeing 
that  the  ways,  works,  and  machinery  or  plant  were  in  proper 
condition."  This  is  the  rule  applicable  to  employes  injured 
while  acting  within  the  scope  of  their  employment.  If  an 
employ^  voluntarily  undertakes  to  perform  some  duty  outside 
of  the  scope  of  his  employment,  and  is  injured,  the  law  gives 
him  no  right  of  action  against  the  master ;  but  when  an  em- 
ploy6  is  directed  to  do  some  duty  oiitside  of  his  employment 
under  such  circumstances  as  that  it  cannot  be  said  that  he 
assumed  the  risk,  and  is  injured  in  consequence  of  a  defect  in 
the  ways,  works,  and  machinery,  what,  then,  is  the  proper  rule 
to  be  applied? 

In  the  case  of  Railroad  Co.  v.  Adams,  105  Ind.  151, 166, 
the  rule  is  declared  to  be  "  that  when  a  sei'vant  in  put  at  work 
outside  of  his  employment,  and  is  injured  by  reason  of  de- 
fective machinery,  railroad  track,  etc.,  without  his  fault,  the 
master  is  liable,  regardless  of  the  care  he  may  have  exercised 
to  keep  the  machinery,  railroad  track,  etc.,  in  a  safe  con- 
dition. When  a  servant  is  thus  ordered  to  work  at  a  par- 
ticular place,  or  with  particular  machinery,  outside  of  his 
employment,  the  master  impliedly  assures  him  not  only  that 
he  has  exercised  reasonable  care  to  liave  the  place,  machinery, 
etc.,  in  a  safe  condition,  but  also  that  the}'  are  in  a  safe  con- 
ilition,  and  fit  for  tlie  business  for  which  they  are  used." 

We  think  the  rule  declared  in  the  case  cited  from  the  su- 
preme court  of  Indiana  imparts  into  the  contract  of  employ- 
ment an  obligation  not  within  the  contemplation  of  the  parties, 
and  one  whichno  prudent  employer  would  assume.  It  makes 
the  master  an  insurer  that  the  ways,  works,  and  machinery 
are  absolutely  secure.    A  railroad  owes  no  higher  duty  to  a 
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passenger  thsa  that  here  imposed  upon  the  master  to  his 
servant.  Does  not  the  master  fully  discharge  his  obligation 
in  this  respect  to  all  his  employes  when  he  exercises  reason- 
able care  and  diligence  in  seeing  that  the  ways,  works,  and 
machinery  are  such  as  are  in  general  use  by  well-regulated 
railroads,  and  that  they  are  kept  in  proper  condition  ?  We 
know  of  no  sound  principle  of  law  which  exacts  »  higher 
degree  of  care  and  diligence  on  the  part  of  the  master  to  his 
employe  than  reasonable  care  and  diligence.  When  thin  has 
been  done,  it  cannot  be  said,  as  a  matter  of  law,  that  the 
master  is  guilty  of  negligence  to  his  servants,  so  far  as  the 
negligence  is  attributable  to  defective  ways,  works,  and  ma- 
chinery. Where  the  e-odence  sliows  that  the  employment 
is  more  dangerons  than  that  within  the  scope  of  his  employ- 
ment, or  that  the  servant  is  called  to  use  machinery  which 
requires  skill  not  possessed  by  the  servtint,  and  not  in  use  in 
the  regular  course  of  his  service  of  employment,  the  law  very 
properly  holds  the  master  liable,  under  proper  circumstances, 
for  Buch  injuries  as  may  result  from  the  increased  danger. 
But  the  liability  here  rests  upon  difTereut  priuciples  from 
those  which  would  make  the  master  an  insurer  that  the  ways, 
works,  and  machinery  were  absolutely  perfect.  It  cannot  be 
said  that  the  master  has  exercised  reasonable  care  and  dili- 
gence for  the  safety  of  his  servant,  when  by  his  orders  the 
servant  is  exposed  to  greater  peril  than  that  which  by  big 
contract  of  employment  he  assumed,  or  when  the  master  el- 
poses  his  servant  of  immature  years,  or  one  inexperienced  and 
nnskilled,  without  proper  instruction  and  warning  to  the  peril 
of  machinery  or  ways  and  works  dangerous  in  their  use.  The 
master  is  not  liable  as  an  insurer  against  injury  in  such  cases, 
but  is  liable  for  the  consequences  of  the  negligent  omission 
of  duty  iu  failing  to  exercise  reasonable  diligence  and  care  for 
their  safety,  in  thus  exposing  the  servant  to  dangers  outside 
the  scope  ol  employment,  or  without  proper  instruction  or 
warning. 

The  question  of  principal  contention  in  the  courts  has  been 
as  to  the  liability  of  the  master,  in  any  event,  for  an  injury 
arising  from  the  performance  of  a  duty  under  orders  outside 
of  the  regular  service  of  the  employe,  and  which  his  contract 
of  service  did  not  require  the  employe  to  obey.  The  law, 
having  regard  to  the  relative  situation  of  the  parties,  has 
justly  determined  that  under  some  circumstances  the  master 
shall  be  held  liable,  although  the  injury  resulted  from  an  act 
outside  of  the  scope  of  the  service  of  emplo3'ment;  but  we  do 
not  think  the  rule  can  be  extended,  upon  priuci;>lcs  of  fair- 
ness, to  the  master,  so  as  to  make  him  an  insurer  that  his 
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applianoeB  are  absolutely  free  from  defect  Reasonable  care 
ana  diligence  in  this  respect  ia  the  extent  of  bis  liability. 

There  ia  some  evidence  tending  to  show  that  defendant's 
engineer  was  negligent  after  notice  of  pliuntiff's  peril,  bat 
there  is  no  coont  iu  the  complaiut  counting  on  sach  negli- 
gence, and  we  need  not  consider  this  phase  of  the  case. 

We  are  of  opinion  that  the  verdict  of  the  jury  waa  contrary 
to  the  evidence,  and  a  new  trial  should  have  been  awarded. 
It  is  clear  that  plaintiff  relied  for  a  recovery  exclusively  npou 
the  theorv  that  by  reason  of  the  defect  iu  the  switch,  when 
the  wheels  supporting  the  engine  struck  the  rails  of  the 
switch,  tlie  lever  of  the  switch,  which  he  was  at  the  time 
attempting  lO'  press  down,  was  made  to  ily  up  witli  so  much 
force  and  suddenness  that  it  threw  him  in  front  of  the  engine. 
The  testimony  of  the  witness  Sharp,  who  was  examined  as  an 
expert,  tended  to  show  that  this  was  possible ;  but  the  testi- 
monr  in  rebuttal  on  this  point  so  greatly  preponderates,  and 
is  o:  such  character,  that  we  are  clearly  of  the  opinion  the 
case  is  fully  withiu  the  rule  declared  in  Cobb  v.  Malone,  92 
Ala.  630,  to  wit :  "  After  allowing  all  reasonable  presumptions 
of  its  correctueas,  the  preponderance  of  the  evidence  against 
the  verdict  is  so  decidod  as  to  clearly  convince  the  court  that 
it  is  wrong  and  uuiii»t."  It  might  unduly  prejudice  plaiutifTft 
case  on  another  trial  were  we  to  particularize  the  facts  which 
lead  us  to  this  conclusion. 

The  defendant  was  entitled  to  the  (general  chaise  under  the 
first  count,  and  was  entitled  to  a  new  trial,  whether  the 
verdict  was  rendered  upon  the  first  or  second  count  of  the 
complaint. 

Reversed  and  remanded. 

Injuriei  to  Employ*!  Partormlng  ActiOutiida  tha  Seopa  of  th«ir  Employ- 
mont— Liability  of  Mmitor— See  thia  subject  discuued  in  extended  note*, 
8S  Am.  &  £iig.  R.  Cu.  385 ;  SI  Id.  380. 
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{Tmntmt  SajtreTM  Court,  Vte.  19,  IBM.) 

Injury  to  Employ*~NeK"E'"o*  "^  Foreman  —  Prima  Faol*  Cue  of 
Ho{llE*nii0.— A  foreman  riding  an  a  hand  car  with  his  aubordinftteB,  and 
representing  the  company,  should  see  that  a  box  placed  on  *uch  car  ia  so 
flxed  that  it  will  not  strike  a  Btation  platform  as  the  car  paaaea;  and  if  the 
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car  doea  strihe  the  platform,  sod  one  □(  tlie  emploj€s  is  injured  thereby,  & 
frima  facie  case  of  negUgeocc  ia  made  out,  aad  it  deTolvea  upon  the  com- 
panj  to  show  that  this  i*&s  not  tbe  rusult  of  any  negligence. 

Aotton  for  Daath—lnttructioni  "Hastening  Death."— ^In  an  action  .for 
the  wrongful  death  of  a  deceased  pergoa,  llie  couri  chav^ed  that  if  the  in- 
jniy  was  slight,  and  of  such  a  chsracter  aa  to  simply  Bg^rarste  the  disease, 
Mid  the  decedent  died  of  tbe  disease  and  not  of  the  injury,  there  could  be 
no  recovery;  and  then  added,  "But  if  the  death  was  hastened  or  occurred 
•ooner  by  reason  of  tbe  injury,"  tbeo  the  injury  was  the  cause  of  tbe  death. 
Bdd  no  error. 

Appeal  from  Montgomery  circuit  court. 
Action  to  recover  daniEiges  for  the  wrongful  death  of  plain- 
tiff's husband. 
Leech  c&  Savage  and  T.  L.  Yancey,  for  appellant 
West  de  Survey,  for  appellee. 

Snodgrass,  J. — The  defendant  in  error  sued  and  obtained  a 
verdict  for  $5000  damages  of  tbe  Louisville  &  Nashville  Bail- 
road  Company  for  the  negligent  killing  of  her 
huBband,  Pending  motion  for  anew  trial,  $2600  '^"•"■*^- 
of  this  amount  was  remitted,  and  judgment  was  rendered  for 
plaintifr  for  $3000,      The  railroad  company  appealed. 

Several  errors  are  assigned,  the  first  being  that  there  was 
no  evidence  of  negligence.  The  accident  occurred  on  a  hand 
oar  running  from  a  point  north  of  Hampton  station,  in  Moni- 
Romery  County,  to  a  point  south  of  said  station,  where  the 
hands  Qsing  the  car  were  to  resume  work  after  dinner,  this 
being  just  before.  The  foreman  in  charge  of  the  work  ordered 
the  men  (of  whom  Henderson  Northington,  husband  of  plain- 
tiff, was  one)  to  get  on  the  hand  car  and  go  to  the  place  indi- 
cated. They  did  not  get  on  and  set  out  for  it,  pnshmg  before 
them  a  truck  or  push  car  containing  two  dump  beds  or  boxes, 
as  waa  the  custom  in  such  removals  from  place  to  place  for 
work.  These  were  empty,  and  there  was  no  way  to  fasten 
them.  The  foreman  stood  upon  them  with  a  foot  in  each, 
thus  holding  them  on.  The  hands  rode  on  the  car,  and 
worked  the  levers  propelling  it.  In  attempting  to  pass  the 
station  platform,  one  of  these  boxes  struck  it,  and  it  was 
thrown  under  the  car,  stopping  it  suddenly.  This  threw 
deceased  against  the  lever  and  injured  his  right  side.  Of 
this  injury  it  is  claimed  he  died. 

This  of  itself  made  out  a  case  of  negligence.  If  the  fore- 
man allowed  the  boxes  to  be  so  balanced  as  to  strike  a  plat- 
form on  the  road,  and  bring  about  this  injury,  it 
devolved  apou  the  company  to  show  that  it  was  ''/**'^'" 
nuavoidable,  or  not  the  result  of  negligence  ;  but,  "  '"  *"* 
in  addition  to  this,  it  is  proyen  that  the  foreman  said,  at  the  ' 
time  of  the  accident,  that  he  saw  the  dump-box  had  slipped, 
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or  was  slipping,  bat  did  not  think  it  would  strite  the  plat- 
form— thus  letting  the  men,  without  warning,  take  the  risk 
of  a  danger  he  foresaw  and  speculated  abont.  The  argament 
for  the  companj  is  that  the  proof  fails  to  show  that  the  fore- 
man could  have  prevented  the  box  slipping,  or  that  it  did  not 
slip  suddenly,  when  the  car  passed  over  a  joint  in  the  rails  at 
the  place  of  the  wreck.  The  car  having  struck,  or  dump-box 
thereon  having  strnck  the  platform,  this  was  a  circumstance 
showing  negligence  (as  the  overturned  coach  in  Stokes  v. 
Saltonstall,  13  Pet.  181),  and  made  out  a  prima  facte  case, 
which  it  devolved  upon  defendant  to  meei  This  it  not  only 
did  not  do,  but  predicates  its  reliance  for  reversal  on  weak- 
ness of  plaintiff's  additional  affirmative  evidence  of  negligence. 
It  was  the  duty  of  the  foreman  representing  the  company  to ' 
see  that  it  was  so  placed  it  would  not  strike  the  platform 
naturally,  and  when  it  did  strike  it  then  devolved  upon  the 
company  to  show  that  this  was  not  the  result  of  any  negli- 
gence. The  onus  was  not  upon  the  plaintiff  to  show  wbj  it 
struck  after  having  shown  that  it  did  strike.  The  reason,  if 
there  were  any  proper  one  therefor,  should  have  been  shown 
by  the  defendant  to  remove  the  presumption  of  negligence 
arising  from  the  fact  of  collision.  The  case  referred  to  in  13 
Pet.  has  been  often  followed  in  this  state. 

The  remaining  error  to  be  noticed  in  the  number  assigned 
LiBbimr  n>r  i^  that  on  the  qualification  of  a  proposition  sub- 
kMtMiar  mitted  by  defendant  to  the  court  as  instruction 
<Mth.  to  tjie  'jury.       Though  the    plaintiff's    intestate 

died  about  a  month  after  the  injury,  and  there  was  evidence 
to  sustain  the  theory  that  his  death  was  the  direct  result  there- 
of, there  was  evidence  tending  to  show  that  he  died  of  gallop- 
ing consumption,  of  which  he  was  propably,  though  not  very 
visibly,  affected  when  injured.  In  thia  condition  of  the  evi- 
dence the  court  was  asked  to  charge  as  follows  :  "  If  you  find 
that  the  company  was  negligent,  and  deceased  was  injured  by 
such  negligence,  then  did  the  injury  cause  his  death,  or  did 
he  die  of  some  disease?  If  he  died  of  the  injury, — and  by 
that  is  meant  the  injury  produced  the  death,  or  produced  a 
disease  which  resulted  in  death,  or  so  weakened  the  powers  of 
deceased  as  to  render  him  unable  to  resist  a  disease  of  which 
he  might  otherwise  have  recovered,  or  with  which  he  might 
have  lived  an  indefinite  time, — th^  plaintiff  should  recover. 
But,  if  deceased  already  bad  a  fatal  disease  from  which  there 
was  no  hope  of  recovery,  and  his  death  was  inevitable  from 
that  disease  in  a  short  time,  and  the  injury  was  slight  and  of 
such  a  character  as  to  simply  aggravate  the  disease,  and  he 
*  died  of  the  disease  and  not  of  the  injury,  then  plaintiff  cannot 
recover  at  all,  for  this  is  a  soit  for  the  death  of  deceased.'* 
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The  ooart  gave  tliis  iostractioD  to  the  jarj,  with  this  addition : 
Tliisis  the  law,  but,  if  the  death  was  hastened  or  occarred- 
sooner  by  reason  of  the  injai?  than  it  otherwise  wonld,  then 
the  injun'  was  the  canae  of  the  death," 

It  is  oDJflcted  that  the  addition  of  the  coart  to  the  reqnest 
submitted  is  not  the  law,  and  a  case  to  the  contrarj  in  terms, 
if  not  in  effect,  aa  to  "hastemug"  the  death,  is  cited  in  25 
Am.  &,  Eng.  K.  Cas.  327.  The  case  is  irom  Missonri,  and 
in  that  of  Jackson  v.  Railroad  Co.  There  the  evidence  showed 
that  a  mortally  wonnded  man  had  been  suffered  to  be  placed 
npon  a  train,  and  removed  from  the  place  where  he  was  in- 
jnred,  nuder  circnmstanceB  of,  at  least,  slight  negligence  on 
the  part  of  the  conductor.  The  court  charged  uiat  "  if  the 
conductor  was  informed  of  the  condition  of  the  wounded  man, 
and  knew  he  was  being  taken  againct  his  will  and  consent  of 
plaintiff  (bis  wife),  and  that  he  was  so  taken  and  transported 
from  Dexter  to  Clay  County,  thereby  causing  or  hastening  his 
death,  the  jury  should  find  for  plaintiff."  He  further  refused, 
on  request  of  defendant,  to  charge  "  that  if  the  wrongful  act 
only  hastened  the  death  of  Jackson,  and  was  not  the  cause  of 
same,  you  must  find  for  defendant."  The  supreme  court  of 
Missouri  on  appeal  held  that  the  giving  of  the  first  and  re- 
fusal of  second  instruction  quoted  was  error. 

Under  the  facts  of  that  case,  with  tlie  brief  and  summary 
propositions  standing  as  they  do,  the  case  may  be  right, — it 
IS  not  necessary  to  determine  that  question, — but  the  charge 
we  have  here  is  not  the  same.  It  presents  in  the  proposition 
submitted  by  the  circuit  judge  all  the  qualification  which 
makes  the  use  of  the  term  "  hastened  "  objectionable  in  tlie 
Missouri  case.  He  had  already  said  that,  "if  the  injury  was 
slight,  and  of  such  a  character  as  to  simply  aggravate  the 
disease,  and  he  died  of  the  disease  and  not  of  the  injury,  then 
plaintiff  cannot  recover."  He  now  adds,  "but  if  the  death 
was  hastened  or  occurred  sooner  by  reason  of  the  injury )," — in 
other  words,  if  the  death  was  hastened  or  occurred  by  reason 
of  the  injury,  and  sooner  than  deceased,  would  have  died  of 
disease, — then  the  injury  vi&a  the  cause  of  the  death ;  that  is, 
of  the  death  when  it  occurred,  at  another  and  different  time 
than  death  would  have  occurred  from  the  disease.  This  mnst 
be  trae,  or  there  could  be  no  cause  of  an  earlier  death  than 
that,  which,  nothing  else  intervening,  would  have  produced  a 
later  one.  A  man  might  be  suffering  from  an  incurable 
disease  or  a  mortal  wound,  with  only  two  days  to  live,  when 
a  negligent  wrong-doer  inflicted  upon  him  an  injury  which  in 
his  condition  of  debility  took  his  life,  or  developed  ^encies 
which  destroyed  him  in  one  day,  and  yet  the  latter  wrong  be 
in  a  l^al  sense  the  cause  of  his  death,  though  it  only  hastened 
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tbti^  which  on  the  next  day  wonld  have  inevitablj  happened. 
We  think  the  proposition  submitted  by  counsel,  and  gnalified 
bj  the  wise  and  judicious  view  of  Uie  court,  an  admirable 
statement  of  the  true  rule  on  this  ver  j  delicate  question.  The 
supreme  court  of  Missouri  said  it  found  no  precedent  for  the 
decision  rendered  in  the  Jackson  Case,  ana  there  are  con- 
fessedly few  reported  cases  that  touch  upon  the  question. 
Those  supposed  to  preseut  an  antagonistic  view  are  embodied 
and  cited  in  1  Hedg:  Dam.  (8th  ed.)  p.  160 ;  Kailroad  Co.  v. 
Kemp,  18  Am.  &  ^ng.  B.  Cas.  220;  Beauchamp  v.  Mining 
Co.,  50  Mich.  163.  It  is  sufficient,  for  the  purpose  of  this 
opinion,  to  say  that,  treating  it  from  the  stand-point  of  an 
original  proposition,  we  are  entirely  content  with  the  view  of 
it  embodied  iu  the  iustructiou  submitted  aa  qualified  by  the 
court  upon  the  facts  of  this  case.  That  qualification  npun  the 
proposition  put,  removed  here  in  fact,  and  will  remove  here- 
after, in  precedent,  all  danger  that  this  case  will  be  authority, 
or  treated  as  authority,  for  holding  that  any  slight  .a^^ava- 
tion  of  a  disease  is  a  cause  of  death,  within  the  meaning  of 
the  statute.     The  circuit  judge  had  already  charged  apou  the 

Eropriety  of   reducing  damages  according  to  expectation  of 
fe,  and  had  justly  exercised  his  judgment  and  discretion  in 
requiring  a  remission  if  the  judgment  was  to  stand;  there 
being  no  grossly  negligent  or  wanton  conduct  in  bringing 
about  the  injury. 
We  are  satisfied  with  the  judgment,  and  it  is  aiffirtned,  with 


CmciNHATi,  Wabash  &  Michioan  B.  Co. 

ilndiana  Supraiu  Cturt,  Sq)l.  14,  1893.) 

Injuryto  Employ*— Contributory  NegliKenca— DiHbadiance  of  RuIol — 
If  »□  emplo;€  diBobeys  tlie  rules  with  reference  to  which  he  contncts,  and 
his  disobedience  prozimatel]'  contributes  to  his  injur;,  he  has  ao  c&use  of 
action.  But  the  mere  failure  to  obe;  n  rule  does  not  ueceswrilj  authorize 
the  inference  that  the  disobedience   prnzimatelj  contributed  to  the  injurj. 

Fallur«  of  Brak«man  to  Inipoot  Car»— Proximite  Caus«.— Where  a 
brakeman  agrees  as  a  part  of  hla  duty  to  make  inspection  of  cars  handled 
by  hira,  and  there  is  a  defect  in  a  car  that  an  ordinarily  careful  inspection 
would  have  revealed,  his  fault  in  failing  to  make  the  inspection  ms;  be 
deemed  tlie  proximate  cause  of  an  injury  resulting  from  the  defect.  But 
where  the  defect  is  not  such  aa  an  ordinary  laspectioii  would  have  n- 
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TMled,  it  cannot  be  assumed,  as  against  a  general  verdict,  that  tbe  fault 
proximntely  contributed  to  the  injur;. 

Defective  Brake — AMumption  of  Riik — Evidence  .—There  are  do  specific 
facts  in  this  cn-c  witicli  will  aulliurize  the  court,  as  against  a  general  ver- 
dict fur  a  brakenuu  iujured  b;  a  defective  brake,  lu  adjudge  that  he  as- 
■unied  tiie  dun^er  oC  the  brcHlung  of  the  pawl  or  ratchet  of  the  brake  aa 
one  of  the  pi-ril9  of  his  euiplojnien!. 

Central  Verdict  and  Special  Answers— Conflict.— If  there  i»  no  irrecon- 
cilable ciitifllct  between  a  geueral  verdict  aud  answers  to  special  interroga- 
tions, the  [iirmer  must  prevail;  and  intendments  will  not  be  made  in  favor 
of  special  answers.  Nor  can  the  answers  control  a  general  verdict  if  thej 
are  contradictory,  although  the  verdict  may  be  in  irreconcilable  conflict 
with  some  of  them.  But  if  tbe  answers  state,  without  contradiction,  a 
fact  which  defeats  a  recoverj,  the  judgment  must  be  against  a  ptaintiS  who 
is  compelled  to  establish  such  a  fact;  but  the  absence  from  special  answers 
of  fsciB  essential  to  a  recovery  does  not  juatifj  the  conclusion  that  tbe 
plaintiff  failed  to  prove  such  facts,  since  the  general  verdict  finds  all  the 
facts  in  favor  of  the  part;  for  whom  it  is  given. 

Same— Appeal  — Judgment  upon  Answers. — An  appellate  court  is  not 
bound  to  direct  judgment  upon  answers  to  interrogatories,  but  may,  when 
justice  requires,  remand  with  instructions  to  award  a  venire  de  novo,  or  to 
grant  a  new  trial. 

Appeal  from  Grant  circuit  court. 

Action  to  teoover  damages  for  personal  injuries. 

John  A.  Kersey,  for  appellant. 

G.  K  GotogSi  and  CoiogiR,  Shivdy  dc  Pdtit,  for  appellee. 

Ellioit,  J. — The  substance  of  the  appellant's  complaint  is 
this  :  He  entered  tlie  service  of  the  appellee  as  a 
brakemaa,  and  his  duties  required  him  to  set  the  *"  ***' 
brakes  upon  the  trains  on  which  he  was  required  to  work. 
On  the  13th  dttj  of  December,  1887,  he  was  working  on  a 
freight  train  composed  of  many  cars.  He  was  signalled  to  set 
the  brake.  He  undertook  to  discharge  this  duty  in  obedience  to 
the  si^al,  at  the  time  believing  that  the  brake  and  appliances 
were  m  order,  and  not  out  of  repair.  The  brake  was  defective 
aud  oat  of  repair  "  in  this :  the  ratchet  upon  the  same  used  to 
hold  the  brake  when  tightened  was  loose,  and  would  not  hold." 
It  was  necessary,  in  setting  the  brake,  for  the  brahemau  to 
place  his  foot  against  the  ratchet,  so  that  it  would  catch  the 
cogs  and  hold  the  brake  in  place  after  the  foot  was  removed. 
The  brake  was  permitted  to  oecome  unsafe  and  out  of  repair 
by  the  carelessness  and  negligence  of  the  defendant.  The 
defect  iu  th^  brakes  was  known  to  the  defendant,  bnt  was  not 
known  to  the  plaintiff.  The  brake  was  properly  set  by  tbe 
plaintiff,  aud,  relying  npou  the  belief  "  that  it  was  in  proper 
condition,  he  removed  his  foot  from  the  ratchet,  and  so  soon 
OS  his  foot  was  removed  the  brake-wheel  revolved  with  great 
rapidity  and  force,"  and  threw  the  plaintiff  from  the  moving 
train,  cauiaiug  him  serious  injury. 
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To  this  complaint  the  appellee  a&swered  in  two  paragrapha. 
The  firat  paragraph  is  the  general  denial ;  the  second  oon- 
tained  these  material  allegationa :  that  the  plaintifF  entered 
the  service  of  the  defendant  under  a  contract,  wherein  he 
agreed  to  be  bound  by  the  rules  of  the  company ;  that  one  of 
the  rules  made  it  the  duty  of  the  .plainti£f  to  inspect  the 
brake  and  its  appliances,  and  other  rules  made  it  his  daty  to 
inspect  the  machiney  of  the  train,  and  if  found  to  be  defective 
or  ont  of  repair  to  refrain  from  using  it ;  that  the  defendant 
had  no  knowledge  of  the  fact  that  the  brake  was  out  of  repair 
prior  to  the  happening  of  the  accident,  and  had  no  means  of 
knowing  that  fact ;  that  the  plaintiff  did  have  the  opportunity 
and  means  of  knowing  the  condition  of  the  brake,  and  it  was 
his  special  duty  to  have  such  knowledge.  There  are  other 
allegations  in  the  answer  of  the  same  general  character  as 
thoric  we  have  outlined,  but  we  deem  it  unnecessary  to  sum- 
marize them.  We  regard  the  answer  as  a  mere  argumenta- 
tive denial,  and,  thus  regarded,  there  was  no  error  in  overruling 
the  demurrer.  It  certainly  denies  the  material  allegation  oi 
the  complaint  that  the  plaintiff  did  not  know  the  condition  of 
the  brake,  as  well  as  other  important  allegations. 

The  general  verdict  was  in  favor  of  the  appellant,  but  the 
trial  court  rendered  judgment  upon  the  answers  of  the  jury  to 
the  special  interrogatories  addressed  to  them,  so  that  the 
principal  questions  arise  apon  the  facts  exhibited  in  the  an- 
swers of  the  jury.  In  answer  to  the  second  interrogatory,  it 
is  stated  that  the  plaintiff  received  a  copy  of  the  defendant's 
rules  and  agreed  to  observe  them.  In  the  answers  to  the 
third  and  fourth  interrogatories,  the  jury  give  the  plaintiffs 
age  at  the  time  of  entering  the  defendant's  service,  putting  it 
at  32  years,  and  they  declare  that  he  was  a  man  of  ordinary 
capacitv,  in  full  possession  of  his  faculties.  The  answer  to 
the  fifth  interrogatory  shows  that  the  brake  was  out  of  order 
because  the  "  pawl  was  loose."  The  answer  to  the  sixth  in- 
terrogatory is  that  "  the  brake  fixtures  were  of  a  pattern  in 
general  uae  by  Srst-class  railroad  companies,  and,  when  in  re- 
pair, was  a  good  and  sufficient  brake.'  The  car  to  which  the 
brake  was  attached  is  shown  by  the  answer  to  the  sixth  inter- 
rogatory to  have  been  made  part  of  the  train  on  the  day  of 
the  accident.  The  answers  to  the  eighth  and  ninth  interroga- 
tories show  how  many  cars  were  on  the  train  at  Elkhart  and 
Urbana.  By  the  answers  to  the  ninth  and  tenth  interrogato- 
ries the  car  is  shown  to  have  come  under  the  charge  of  the 
plaintiff  at  Elkhart,  and  to  have  been  upon  other  roads, 
until  it  came  into  liis  charge,  for  30  days.  The  jury  were 
asked  by  the  eleventh  interrogatory  if  the  defect  in  the  brake, 
if  there  was  any,  could  not  have  been  readily  observed  by 
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the  plaintifr,  and  thej  answered,  "  Was  not  sliowu."  In  an- 
swer  to  the  twelfth  interrogatory  the  jury  declared  that  it  was 
the  plaintiffs  duty,  according  to  the  company's  book  of  rulea, 
to  examine  the  brake  and  aBcertain  if  it  was  iu  repair  and  fit 
for  use.  The  number  of  stations  the  train  stopped  at  was 
asked  for  iu  the  thirteenth  interrogator)',  but  tlie  jury  an- 
Bwered  that  this  was  not  shown.  The  answer  to  the  foui-- 
teeuth  interrogatory  asserts  that  the  plaintiff  did  not  make 
any  examination  of  the  brake  or  appliances  when  it  was  taken 
into  the  train  at  Elkhart.  The  fifteenth  interrogatory  asked 
the  jury  to  find  how  long  it  was  after  the  plaintiff  antl  his 
train  crew  took  charge  of  the  train  at  Elkhart  until  the  train 
left  that  place,  and  the  jury  answered  that  it  was  not  sliowu. 
In  answer  to  the  sixteenth,  twentieth  and  tweuty-third  inter- 
rogatories, the  jury  stated  that  the  train  stopped  at  Goshen 
about  30  minutes,  at  Warsaw  about  the  same  length  of  time, 
and'  at  Korth  Manchester  about  35  minutes.  The  answer  to 
the  twenty-fifth  inter  rogatory'  sliows  that  the  plaintiff  did  not 
examine  the  brake  at  any  of  the  stopping- places,  and  the  answer 
to  the  twenty-sixth  interrogatory  is  substantially  to  the  same 
that,  effect  The  answer  to  the  twenty-eighth  is  to  the  effect 
if  the  plaintiff  had  made  the  esaminatiou  required  of  him,  th« 
defect  could  have  been  readily  discovered  The  answer  to  the 
tw^nty-ninth  interrogatory  is,  in  effect,  the  same  as  the  auswer 
to  the  twelfth,  and  the  answers  to  the  thirtieth  and  thirty-first 
declare  that  no  report  was  ever  made  by  the  plaintiff  of  the  con- 
dition of  the  brake  until  after  the  accident.  The  jury,  in  answer 
to  the  thirty-second  interrogatory,  say  that  it  "  is  not  stated  " 
whf^ther  the  plaintiff  had  as  much  knowledge  of  the  condition 
of  the  brake  as  the  defendant.  In  the  thirty-third  interroga- 
tory the  jury  were  asked  what  means  the  defendant  had  of 
knowing  that  the  brake  was  ont  of  repair,  and  they  answered, 
"  Not  given."  The  answer  to  the  thirty-fourth  interrogatory 
is  that  the  defendant  had  no  actual  knowledge  of  the  brake 
being  out  of  repair,  and  the  answer  to  the  thirty-fifth  inter- 
rogatory is  to  the  same  effect. 

It  is  necessary  to  consider  some  questions  of  practice  pre- 
sented by  the  appellant's  counsel  before  entering  e,,,,,!  „,, 
upon  a  discussion  of  the  principal  questions  iu  the  di«t  *b4  ■»«- 
case,  inasmuch  as  those  questions  of  practice  relate  *'■'  ■"■>">"- 
to  the  construction  of  the  answers  to  the  interrog-  ''*■'"•'• 
atories,  and  their  influences  as  against  the  general  verdict. 
It  is  undoubtedly  true,  as  appellant's  counsel  assert,  that  if 
there  is  no  irreconcilable  conflict  between  the  general  verdict 
and  the  special  answers,  the  former  must  prevail ;  and  it  is 
likewise  true  that  intendments  will  not  be  made  in  favor  of 
the  special  answers.    It  is  also  true  that  the  answers  to  tho 
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interrogatories  cannot  control  the  general  verdict  if  they  are 
oontradictory,  altboagh  the  verdict  mar  be  in  irreconcilable 
conflict  with  some  of  these  aiiBwers.  Bee  authorities  cited, 
Elliott,  App.  Proc.  §  752.  It  ia,  however,  to  be  kept  in  mind 
that  if  the  answers  to  the  interrogatories  state  fnllv  and 
without  material  contradiction  a  fact  which  clearly  defeats  a 
recovery,  the  iudgii^ent  mast  necessarily  be  against  a  plaintiCF 
who  ia  compelled  to  establish  such  a  fact  as  an  essential  ele- 
ment to  his  canse  of  action.  Korrady  v.  Bailway  Co.,  (Ind. 
Sup.,)  29  N.  E.  Bep.  1069.  See  authorities  cited,  iSUiott,  App. 
Proc.  §753,  note  1.  It  is  proper  to  say,  in  this  connection, 
that  the  appellee's  conDsef  are  in  error  in  assumjug  that  the 
absence  from  the  special  answers  of  facts  essential  to  a  re- 
covery justifies  the  conclusion  that  the  plaintiff  failed  to 
{>rove  such  facts.  This  view  is  founded  on  a  radical  error, 
or  the  rule  ia  that  the  general  verdict  finds  all  facta  in  favor 
of  the  party  for  whom  it  is  given,  unless  the  answers  affirma- 
tively anow  that  such  facta  do  not  exist,  or  were  not  proved. 
Town  of  Poseyville  v.  Lewis,  126  Ind.  80  ;  Sogers  v.  Leyden, 
127  Ind.  50-59.  If  the  facts  atated  in  the  anavera  of  the  jnry 
show  that  the  fault  of  the  plaintiff  proximately  contributed 
io  hia  injur}',  then  there  can  be  no  recovery,  and  the  ruling  of 
the  trial  court  was  right,  even  if  it  be  conceded  that  the  de- 
fendant  was  guilty  of  negligence  in  not  providing  the  plaintiff 
with  a  safe  workiog-place  and  appliances. 

To  the  question  of  the  appellant's  contributory  fault  we 
datriMurr  ^''^^  addresa  oar  diacuasion.  It  ia  settled  law  that 
MciifCBM-  it  is  an  employer's  duty  to  make  reasonable  rules 
FaiUn  u>  !>■  for  the  conduct  of  buaineas,  and  it  is  equally  settled 
■rMtferak*.  jj^^j,  ^Q  employ^  who  contracts  to  obey  those  rules 
and  perform  service  under  them  ia  in  faalt  if  he  does  not  do 
what  they  require.  Pennsylvania  Co.  v.  "Whiteomb,  111  Ind, 
212,  31  Am.  k  Eng.  B.  Caa.  149,  aud  authorities  cited.  In 
this  instance  the  employe  contracted  with  express  reference 
to  the  nilea-of  the  company,  so  that  there  can  be  no  questioa 
as  to  their  operation  upon  him.  If  he  disobeyed  the  rules, 
and  his  disobedience  proximately  contributed  to  the  injury, 
he  has  no  cause  of  action.  The  only  question,  therefore, 
which  fairly  admits  of  debate  is  as  te  wnetner  the  fault  of  the 
appellant  in  falling  to  examine  the  brake,  as  it  was  hia  duty 
to  do,  proximately  contributed  to  his  injury.  The  nature  of 
the  cause  of  the  accident  ia  probably  such  as  would  lead,  in 
the  absence  of  a  general  verdict,  to  the  inference  that  the  de- 
fect could  have  been  discovered  npon  inspection ;  but  this 
inference  we  cannot  make  as  ^ainat  the  general  verdict,  since 
we  can  make  no  intendments  in  support  of  the  anawers  to  the 
interrogatories.     The  answer  to  the  twenty-eighth  interroga- 
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iorj,  althongh  there  is  a  modifying  clanse,  maj  be  foirlj 
construed  as  declaring  that  the  defect  in  the  brake  coold  have 
been  readily  discovered ;  and,  if  this  answer  could  be  re* 
carded  as  standing  uncontradicted,  there  would  be  no  great 
difBculty  in  holding  that  the  plaintiff's  fault  in  failing  to  make 
an  inspection  contributed  to  nis  injury ;  for  we  think  it  clear 
that  Where  an  employ^  agrees,  as  part  of  his  duty,  to  make 
an  inspection  of  an  appliance  placed  in  his  special  carge,  and 
there  is  a  defect  that  an  ordinanly  careful  inspection  would 
have  revealed,  his  fault  in  failing  to  make  the  inspectioQ  may 
be  deemed  the  proximate  cause  of  an  injury  resulting  from 
the  defect.  Where,  however,  the  defect  is  not  such  as  an  or- 
dinary inspection  would  have  revealed,  it  cannot  be  assumed, 
as  against  the  general  verdict,  that  the  fault  proximately 
eontributed  to  the  injury.  This  we  say  (to  make  explicit 
what  is  always  implied)  with  reference  to  the  case  before  us, 
and  as  applicable  to  the  dutie?  of  a  brakeman.  To  that  class 
of  employ^  we  limit  our  statement,  for  we  do  not  intend  to 
hold  that  there  may  not  be  a  class  of  employes  whose  failure 
to  inspect  will  defeat  a  recovery,  although  the  defect  may  be 
one  not  open  to  view  or  discoverable  upon  an  ordinary  in- 
spection. It  is  evident  that  a  brakeman  receiving  a  car  into 
a  train  otit  on  the  road  cannot  be  held  to  the  same  degree  of 
care  as  a  regular  inspector,  or  a  man  in  a  shop  properfy  sup- 
plied with  tools. 

But  the  twenty-eighth  answer  does  not  stand  alone,  so 
that  we  cannot  fully  apply  the  rules  we  have  stated.  The 
answer  to  the  eleventh  iuterrogatorj-,  as  we  have  seen,  de- 
clares that  "  whether  the  defect  could  have  been  discovered, 
had  an  examination  been  made,  was  not  shown."  If  it  was 
not  showD,  then  it  was,  so  far  as  this  case  is  concerned,  as  if 
no  discovery  could  have  been  made  ;  for,  as  the  general  ver- 
dict was  for  the  plaintiff,  all  material  facts  not  stated  in  the 
answers  must  be  deemed  to  have  been  found  in  his  favor. 
We  cannot  escape  the  conclusion  that  the  one  answer  nullifies 
the  other,  and  leaves  the  general  verdict  effective  upon  the 
P9int  covered  b^  the  interrogatories.  As  the  plaintiff^has  the 
general  verdict  in  his  favor,  and  as  the  answers  are  interroga- 
tories, we  cannot  say,  from  the  mere  fact  that  the  plaintiff  did 
not  make  an  inspection,  that  there  was  such  contributory 
negligence  as  bars  a  recovery.  The  case  is  not  that  of  a 
special  verdict,  but  of  answers  to  interrogatories  relied  upon 
to  defeat  a  general  verdict,  and  we  cannot  assume  or  infer,  as 
against  the  general  verdic^  that  the  plaintiff  proximately  con. 
tribnted  to  his  injury.  It  has  been  held  many  times  that  it  is 
not  8u£Bcient  that  there  be  some  fault  or  negligence  on  the 
part  of  the  plaintiff,  for  there  may  be  fault  that  does  not  con- 
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tribute  to  the  injary.  Nave  v.  Flack,  90  Lid.  205-211 ;  Louis- 
ville, etc.,  B.  Go.  V.  BichardaoD,  66  Ind.  43-48.  Judge  Cooley'a 
statement  of  the  rale  is  this  :  "  The  negligence  that  will  de- 
feat a  recoveiT  must  be  such  as  proximately  contributed  to 
the  injury."  Cooley,  Torts,  679.  Li  the  case  of  Pennsylvauia- 
Co,  V.  Wiiitcomb,  eupra,  many  authorities  were  cited  to  the 
effect  that  the  failure  to  obey  a  rule  does  not  necessarily  au- 
thorize the  inference  tliat  the  fault  of  an  employe  in  disobey- 
ing proximately  contributed 'to  the  injury  received  bj  him. 

The  next  question  requiring  consideration  is  whether  th» 
plaintiff  assumed  the  risk  of  the  breaking  of  the 
AHiBptiu  at  pawl,  or  ratchet,  as  an  incident  of  the  service  into 
^  *»  p'  ■■  which  he  voluntarily  entered.  Here,  ^ain,  we  en- 
counter tlie  general  verdict  with  its  wide  effect,  and 
are  required  to  decide  the  question  stated  upon  the  facts  con- 
tained iu  the  answers  of  the  jury  under  the  rule  that  the  ver- 
dict £nda  material  facts  in  favor  of  the  plaintiff,  except  so  far 
as  the  answers  state  facts  antagonistic  to  the  verdict.  Tlie 
question  does  not  come  to  us,  it  is  proper  to  say,  as  the  ques> 
tion  came  in  the  case  of  Railroad  Oo.  v.  Fry,  (Ind.  Sup.,)  28 
N.  E.  Rep.  989.  We  can  find  no  specific  facts  which  aat3ior- 
ize  us,  as  against  the  general  verdict,  to  adjudge  that  the 
appellant  assumed  the  breaking  of  the  pawl,  or  ratchet,  as 
one  of  the  perils  of  his  employment  If  there  were  no  general 
verdict,  we  might  perhaps  adjudge  that  the  peril  was  incident 
to  the  service  ;  but  the  general  verdict  stands  in  the  way,  and 
we  cannot  so  adjudge,  smce  we  cauuot  say  that  the  defect  was 
not  one  against  which  it  was  the  employer's  duty  to  provide. 

We  fully  recognize  the  rule  that  there  are  perils  incident  to 
the  service  a  brakeman  enters,  which  he  assumes,  and  we  fullj 
approve  the  doctrine  of  such  cases  as  Railway  Co.  v.  Frawley, 
110  Ind.  18 ;  Electric  Light  &  Power  Co.  v.  Murphy,  116  Ind. 
566 ;  Umback  v.  Lake  Shore,  etc.,  R.  Co.,  83  Ind.  191,  8  Am. 
&,  Eng.  R.  Gas.  98;  Lake  Shore,  etc.,  R  Go.  v.  McGormick,  74 
Ind.  440,  5  Am.  &  Eng.  R.  Gas.  474;  Goal  Go.  v.  Hoodlet,  129 
Ind.  327  ;  Railway  Go.  v.  Watson,  114  Ind.  20.  But,  while  we 
fully  recognize  the  rule  stated,  we  cannot  be  unmindful  of  the 
established  rule  that  the  employer  must  use  reasonable  care 
to  provide  his  employes  with  a  safe  working-place  and  appli- 
ances. Railway  Co.  v.  Pearcy,  128  Ind.  197;  Rogers  v.  Leyden, 
127  Ind.  60 ;  Railway  Co.  v.  Corps,  124  Ind.  427 ;  Taylor  v. 
Railroad  Co.,  121  Ind.  124,  41  Am.  &.  Eng.  R.  Gas.  437 ;  Bail-  " 
way  Go.  V.  Lang,  118  Ind.  579,  38  Am.  &  Eng.  E.  Gas.  25,  and 
authorities  cited.  Nor  can  wo  be  unmindful  of  the  rule  that 
the  employer's  duty  requires  him  to  exercise  reasonable  care 
to  keep  appliances  iu  repair,  as  well  as  to  furnish  safe  ones  in 
the  beginning.     Indiana  Gar  Oo.  v.  Parker,  100  Ind.  181.     We 
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Imow,  also,  that  upon  the  employer  reata  the  dnty  of  making 
a  reasonable  inspeotiou.  Bailway  Co.  v.  Fearcj,  supra ;  Bait 
road  Co.  v.  McMnllen,  117  Ind.  439,  38  Am,  &  Eng.  E.  Cae. 
165  ;  Railroad  Co.  v.  Herbert,  116  U.  S.  642,  24  Am.  &  Eng. 
B.  Cas.  407.  It  is  true  that  there  is  said  to  be  a  difference 
between  the  duty  of  a  railroad  company  to  inspect  oars 
received  from  other  companies  and  the  duty  to  inspect  its 
ovn  cars  and  appliances.  Railroad  Co.  v.  McMulleu,  auprct. 
But,  granting  that  there  is  such  a  difference,  it  vould  not  affect 
this  cade,  inasmuch  as  the  car  on  which  the  appellant  was 
injured  was  owned  by  the  appellee.  At  all  events,  we  cannot 
hold,  as  against  the  general  verdict,  that  the  facts  stated  in  the 
answer  are  such  as  require  the  conclusion  that  the  appellant 
assumed  dangers  arising  from  the  employer's  breach  of  duty, 
that  there  was  such  a  breach  of  daty  the  general  verdict 
asserts,  and  there  are  no  facts  stated  that  are  utterly  irrecon- 
cilable with  that  assertion.  The  appellee's  counsel  tacitly  aa- 
Bume  that  the  special  answers  show  that  the  employ^  had 
knowledge  of  the  defect ;  but  this,  as  we  have  elsewnere  indi- 
cated, is  an  undue  assumption.  The  general  verdict  necessarily 
finds  that  the  appellant  liad  no  knowledge  of  the  defect,  since 
this  is  directly  and  explicitly  alleged  in  the  complaint.  This 
allegation  was  an  essential  one.  It  has  often  been  decided 
that  an  employe  who  sues  the  employer  must  aver  that  he  did 
not  know  of  the  defect  in  the  appliances  famished  him  which . 
caused  his  injury.  Railway  Co.  v.  Corps,  supra ;  Railway  Go. 
V.  Sandford,  117  Ind.  265  ;  Coal  Co.  v.  Young,  117  Ind.  520; 
Railroad  Co.  v.  Stupak,  108  Ind.  1,  28  Am.  k  Eng  R.  Cas.  323  ; 
Railway  Co.  v.  Dailey,  110  Ind.  75 ;  Railroad  Co.  v.  Hughes, 
119  Pa.  St.  301 ;  WUson  v.  Railroad  Co.,  37  Minn.  326,  31  Am. 
A  Eng.  R.  Cas.  244 ;  Gaffney  v.  Railroad  Co.,  15  B.  I.  456,  31 
Am.  &  Eng.  R.  Gas.  265.  It  is  probably  true  that,  where  the 
means  and  opportunities  of  knowledge  are  equally  open  to 
employer  and  employ^,  they  stand  on  common  ground,  and 
that  toe  employ^  cannot  in  such  a  case  maintain  an  action 
against  fais  employer.  Coal  Co.  v.  Hoodlet,  129  Ind.  333 ; 
Griffin  V.  R.  Co.,  124  Ind.  326 ;  Ballou  v.  Railway  Co.,  64 
Wis.  257,  5  Am.  &  Eng.  R.  Cas.  480. 

But  we  are  compelled  to  say  here,  as  we  hare  so  often 
said  in  reference  to  other  points,  that  the  general  verdict 
forbids  us  from  assuming  that  the  appellant  and  the  appellee 
stood  on  common  ground.  There  are  no  facts  not  reconcil- 
able with  the  general  verdict  authorizing  us  to  adjudge  that 
the  means  and  opportunities  of  knowledge  were  equ&L  We 
cannot  conclude,  from  the  nature  of  the  defect  in  uie  brake, 
that  it  was  not  a  latent  one,  which  only  a  minute  inspection 
would  reveal.  For  anything  that  appears,  the  opportunities  for 
68  A.  &E.  B.  CBfl.-18 
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knowledge  on  the  part  of  tlie  employer  were  far  Bnperior  to 
those  of  a  brakeman  engaged  at  work  upon  a  train  moving 
oyer  the  road.  We  cannot  say  precisely  what  he  was  doing, 
or  was  bonnd  to  do,  either  while  the  train  was  in  motion  or 
was  stopping  at  the  various  stations,  although  we  do  know,  as 
matter  of  common  knowledge,  that  a  brakeman  on  a  train  ont 
upon  the  road  necessarily  has  other  duties  to  perform  than 
those  of  inspection.  The  Reneral  verdict  necesBarily  decides 
that  the  appellee  was  negligent,  aqd  that  the  appellant  was 
not  guilty  of  contributory  uegligencfb.  We  cannot,  as  appellee's 
oouunel  ask  us  to  do,  adjudge  that  the  facts  stated  in  the 
answers  so  clearly  show  negligence  as  to  require  us  to  declare 
that  they  are  so  invincibly  hostile  to  the  general  verdict  aa  to 
demand  its  overthrow.  Railway  Ca  v.  Beyerle,  110  Ind.  100, 
28  Am.  &  Eng.  B.  Gas.  306,  and  cases  cited. 

Our  judgment  is  that  the  trial  court  erred  in  awarding 
judgment  on  the  answers  to  the  special  ioterroga- 
tories.  We  are  clearly  of  the  opinion  that  justice 
Mntrui.  requires  a  new  trial,  since  it  is  evident  that  some 
material  interrogatories  are  evasively  answered  and 
responses  to  others  inadequate  and  unsatisfactory.  It  is  well 
settled  that  the  appellate  tribunal  is  not  bound  to  direct  judg- 
ment upon  answers  to  interrogatories,  but  may,  when  justice 
requires,  remand,  with  instructions  to  award  a  venire  de  not;, 
or  to  grant  a  new  trial.  Stuart  v.  Patrick,  (Ind.  App,,1  30  N. 
E  Bep.  814;  McAfee  v.  Reynolds,  (Ind.  Sup.,)  28  N.  E.  Rep. 
423.  See  authorities  cited,  Elliott,  App.  Proc.  §  663,  note  2. 
Judgment  reversed,  with  instructions  to  the  trial  court  to 
award  a  new  trial. 

Contri bu to ry  Neglige nofl  of  Employei  in  Ditotteylng  Ruiek — See  HHBon 
e.  Kichmiiud  dt  D.  U.  Co.  and  note,  ant«  p.  IBS;  seealsu&iiDett  s.  Northern 
Phc.  R.  Co.  (N.  Dak.),  48  M.  183;  GranCe.  Hichigan  Cetit.  R.  Co.  (Hich.), 
48  Am.  &  Eng.  R.  Cm.  383,  and  cuen  cited  in  note  893;  SIobd  e.  Oeo^viA 
Ph.;.  R.  Co.  (Oa.),  44  Id.  56S,  and  note  654. 

Servant  Uaing  AppllanCM  with  Knowladgo  of  Defect. — Wiiere  the  lemnt 
has  equal  knowledge  wiiii  tlie  master  of  defects  in  machiner;  in  UM,  for 
an  inJLir;  resulting  tlierefrom  he  cannot  recover,  unless  it  be  shown  that  be 
notiflrd  the  master  of  the  same,  and  was  induced  to  remain  bj  the  promise 
of  aremedj.  Where  a  defective  rod  in  a  hand  car,  furniBhed  b;  the  master, 
la  aileged  to  have  caused  the  injury  complained  of,  it  is  the  duty  of  Ihe 
Bervant  knowing  of  such  defect  to  call  the  master's  attention  psrtjciilKrlf 
thereto.  Burlington  &  O.  R.  Co.  r.  Liehe.  (Colo.,  Feb.  1,  1893,)  39  Pac. 
Bep.  175. 

It  is  not  coQcluaivGl;  negltgence  for  a  fireman,  knowing  of  a  defect  in 
the  air-brake,  to  remain  upon  a  locomotive,  and  it  is  a  proper  question 
for  the  jnrj  whether  the  defect  is  such  that  a  man  of  ordinary  prudence 
and  intelligence  would  not  have  remained,  and  also  whether  the  accident 
would  have  happened  had  the  brake  been  in  proper  order.  That  a  servant 
continues  in  a  dangerous  service  in  consequence  of  the  master's  assurances 
that  the  danger  shall  be  removed  precludes  any  argument  that  the  servant. 
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bj  remainJDg,  aMumes  its  risks,  and  recovery  can  be  had  for  tui  injurj 
caused  bj  the  defect  after  the  lapse  of  a  reasuDsble  time  for  its  correction. 
New  Jersey  A  N,  Y,  R.  Co,  b.  Young,  4B  Fed.  Rep,  783. 

la  NelsuD  p.  Oeutral  K.  A  B.  Co.,  SS  Oa.  23S,  no  negligence  on  the  part 
of  the  compBDj  haviDg  been  alleged  in  the  deciaratioD,  except  that  "  tbd 
engine,  by  reason  of  the  careleasnesa  and  negligence  of  the  defendant, 
struck  against  the  freight  car  with  violence  lo  great,  UDnecessary,  and  un- 
osuat  as  to  cause  the  draw-bar  to  hurl  the  coupling-pin  from  its  place, 
causing  it  to  strike  against  the  left  side  of  the  bead  of  your  petitioner," 
aod  the  eiidence  of  the  plaintifi  Limself  showing  that  there  was  no  negli- 
gence iu  tiandliog  the  engine,  and  that  the  real  cause  of  the  injur;  was  that 
the  brake  was  not  in  a  proper  condition  for  safe  use,  and  that  the  plaintifC 
knew  of  the  defect  when  he  exposed  himself  to  the  danger,  it  was  held 
that  the  court  did  not  err  in  granting  a  non-suit, 

An  employ^  was  injured  by  using  an  unsafe  ladder,  knowing  it  to  be 
niisaCe,  which  was  furnished  to  bim  by  his  employer,  who  knew  its  con- 
dition, and  promised  to  supply  a  better  one.  It  was  Iield  that  he  could 
not  recoTer,  he  having  assumed  the  risk.  St.  Louis,  A.  A  I.  R.  Co.  •. 
Kelton,  55  Ark.  488. 

The  evidence  that  a  street  car  conductor  knows  that  a  brake  will  not 
properly  control  the  motioa  of  the  car  without  applying  unusual  force, 
does  not  conclusively  charge  him  with  notice  that  injury  may  l>e  eipect«l 
from  the  act  of  using  the  brake.  Newhart  «.  St.  Paul  City  R.  Co.,  (Uinn., 
Aug.  17,  1892,)  52  N.  W.  Rep.  983. 

In  Shields  e.  New  York  Cent.  A  B.  R.  Co.,  188  N.  Y.  S67,  a  brakeman 
in  charge  of  freight  cars  was  charged  with  the  special  duty  of  examining 
such  cars  to  see  that  the;  were  in  good  order,  and,  if  found  imperfect,  not 
to  use  them,  but  to  send  them  in  for  repairs.  In  negligent  disregard  of 
this  duty,  he  used  an  imperfect  car  and  was  injured.  It  was  held  that  there 
could  be  no  recovery. 

In  International  &  O.  W.  R.  Co,  v.  Williams,  82  Tei.  343,  which  was  an 
action  by  a  section-band  for  injuries  while  on  a  hand  car  whicb  was  struck 
by  another  following  it,  claimed  to  have  been  caused  by  a  defective  brake, 
the  evidence  being  that  he  remained  in  the  employ  of  the  company  after 
notifying  it  of  the  defect,  it  was  held  thnC  the  court  erred  in  withdrawing 
from  the  jury  the  question  of  his  contributor;  negligence,  by  instructing 
them  that  it  would' not  be  negligeoce  for  him  to  remain  with  his  master 
after  ascertaining  the  defects,  provided  he  notified  the  master  thereof. 

In  Gulf,  C.  &  8.  F.  R.  Co,  e.  Johnson,  88  Tet.  S2B,  the  injury  was  caused 
by  the  derailment  of  a  hand  car.  The  complaint  alleged  that  the  car  was 
in  a  defective  condition,  and  wholly  unRt  for  use,  specifying  the  particular 
defects.  It  was  held,  that  the  trial  court  could  not  say,  on  demurrer,  that 
the  defects  of  the  hand  car  were  so  patent  that  plaintiff  ought  to  have 
known  them,  and  could  not  recover.  Nor  was  it  error  for  the  court  to  al- 
low plaintiff  to  testifythat  he  did  not  know  the  condition  of  the  car  at  the 
time  of  the  accident,  but  that  he  examined  it  a  week  or  ten  daya  later,  and 
found  it  in  the  condition  alleged. 

Section  IBS  of  the  constitution  of  Mississippi  provides  that  "knowledge 
by  any  employe  injured,  of  the  defective  or  unsafe  character  or  condition 
of  machinery,  ways  or  appliances,  shall  be  no  defence  loan  action  for  injuries 
cauEed  thereby,  except  as  to  conductors  or  engineers  in  chai^  of  dangerous 
or  unsafe  curs  or  engines,  voluntarily  operated  by  them,"  HeM,  that  this  sec- 
ion  practically  destroys  the  defcnceof  contributory  negligence  by  an  employ^ 
tning  defective  appliances,  in  cases  where  no  wilful  or  reckless  negligence 
can  be  predicated  of  the  consent  of  the  injured  emplovg.  Accordingly,  if  a 
awiichman  testifies  that  he  bad  seen  that  the  foot-board  of  the  engino 
which  caused  the  accident  wat  uniafe,  but  believed  or  had  reaaoa  to  be- 
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lieve  that  when  be  used  it  the  defect  had  been  remedied,  the  issue  of  his 
vilfalness  or  recldesaDcas  shoald  be  Bubmitted  to  tbe  jury.  Welch  c.  Ala- 
bama &  V.  R.  Co.,  (Miu.,  Oct.  17.  1893.)  11  ».  Rep.  734. 

Pratumptionby  S«rvantthat  ApplianMSKre  SufFicUnt. — An  employ^  of 
a  railroad  uumpanj  U  nut  guili;  ul  orgligence  in  preBumiug  that  the  com- 
paoy  baa  used  proper  care  in  guarding  agaiast  defects  in  appliances  fur- 
niabed  for  hie  use.     Norfolk  &  W.  R.  Co.  e.  Uimnall;,  88  Va.  IH<. 


Post  Boxal  <&  Westebn  Cabolina  R  Oo. 

(SS  BorUh  CaTVlina,  40S.) 

Injuryto  Employe— D«faet  in  Machlnary—Knowladg;* of  Matter — Plakd* 
ing. — lu  an  action  for  an  injurj  to  an  einpla;<6,  tbe  complaint  atleg^  that 
the  employ^  was  killed  by  reason  of  a  defect  in  the  machioery  proTided  bj 
defendant.  &id,  that  it  nas  unnecessary  that  tbe  complaiat  should  further 
allege  that  tbe  defect  which  caused  the  injury  was  known  to  defendant. 

Appeal  from  Abbeville  common  pleas  circuit  court 
Action  to  recover  damages  for  the  -wrongfal  death  of  plaiof 
tiff's  intestate. 

Joseph  GanaM  and  Parker  <&  McOouxm,  for  appellant 
E.  B.  Gary  and  W.  G.  Beast,  for  respondent 

MoIteb,  C.  J. — Tbe  only  question  raised  by  this  appeal  Is 
whether  the  cLrcnit  judge  erred  in  oTemiliug  a  demnrrer  to 
the  complaint  based  upon  the  ground  that  the  com- 
GsM  lUtM.  pi^t  does  not  state  facta  sufficient  to  constitute  a 
cause  of  action.  So  much  of  the  complaint  as  is  pertinent  to 
this  inquiry  reads  as  follows :  "  That  the  said  William  Xi. 
Branch,  while  in  the  employment,  as  a  train-hand  of  said 
defendant,  on  its  train  of  cars  on  said  defendant's  railroad 
track,  in  the  county  and  state  aforesaid,  and  while  in  the  dis- 
charge of  his  duty  as  snch  train-hand,  in  attempting,  when 
said  train  of  cars  was  running  very  fast,  to  adjust  and  arrange 
certain  loose  timbers  on  top  of  one  of  said  cars,  was  killed 
through  the  carelessness,  negligence,  and  wrongful  acts  of 
the  defendant,  in  that  defendant's  machinery  connected  with 
said  train  of  cars,  and  which  caused  the  death  of  William  L, 
Branch,  was  defective,  in  that  said  defendant  failed  negli- 
gelitlr  to  keep  in  repair  the  machinery  aforesaid,  and  in  uiat 
said  defendant  negligently  failed  to  do  and  perform  snch  other 
and  further  things  in  and  about  the  premues  as  the  law  re- 
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quired  should  have  been  done."  The  alleviation,  theTflfore> 
oriefiy  stated,  is  that  plaiotiffB  intestate,  while  in  the  per- 
formance of  his  dnty  as  a  servant  of  defendant,  was  killed  by 
reason  of  a  defect  in  the  machinerr  provided  by  defendant ; 
and  the  poiut  of  inquiry  is  whether  such  an  allegation  is 
suflicieat,  or  whether  it  is  not  necessary  that  the  plaintiff 
should  further  allege  that  the  defect  in  the  machinery  was 
known  to  the  defendant. 

The  rnle  is  well  settled  that  it  is  the  duty  of  the  master  not 
only  to  furnish  his  servant,  in  the  first  instance,  with  safe  and 
suitable  machinery  or  other  appliances  to  enable  Baiiorautw 
him  to  perform  the  work  forwhich  he  is  employed,  aatoBuUB- 
but  also  to  keep  the  same  .in  repair ;  and  that  the  •"• 
neglect  of  the  master  to  perform  sach  duty  renders  him  liable 
to  the  servant  for  any  injnry  he  may  sustain  by  reasou  of  such 
neglect.  Gunter  v.  Manufacturing  Co.,  18  S.  Car.  262 ;  Donabne 
V.  RaUroad  Co.,  32  8.  Car.  301 ;  Carter  v.  OU  Co.  {S.  C.)  13  S. 
£.  Kep.  419.  And,  as  is  said  in  the  case  last  cited,  the 
omission  to  perform  such  duty  on  the  part  of  the  master 
"  affords  at  least  prima  facte  evidence  of  negligence  on  his 
part"  In  the  case  of  Lasiire  v.  Manufacturing  Co.,  18  S.  Car, 
275,  it  was  held  that  it  is  the  duty  of  the  master  and  not  of 
the  servant  to  exercise  due  care  and  dihgence  in  ascertaining 
ivhether  the  machinery  or  other  appliances  furnished  the  ser- 
Tant  with  which  to  perform  the  work  for  which  he  is  employed 
are  kept  in  proper  repair. 

In  the  light  of  these  principles  as  laid  down  by  this  ooart, 
it  seems  to  us  that  there  was  no  error  in  overruUng  the 
demurrer.  The  allegation  on  the  part  of  a  ser-  8,a,|„„^ 
Tsnt,  that  he  has  sustained  an  injury  while  in  the  Map urai- 
service  of  the  master  by  reason  of  the  neglect  of  a  KmftwM(>*r 
duty  which  the  latter  owes  to  the  former,  un-  ^**^*' 
questionably  states  a  cause  of  action,  for  as  said 
aI>ove  the  omission  of  such  duty  affords  at  least  prima  /aete 
evidence  of  negligence ;  and,  while  it  is  true  that  snch  prima 
facie  showing  may  be  rebutted  by  evidence  tending  to  show 
that  snch  omission  of  dnty  on  the  part  of  the  master  was  not 
owing  to  bis  want  of  care  and  diligence,  but  was  due  to  other 
causes,  which  he  could  not  control,  yet,  until  such  prima/aci« 
showing  is  rebutted,  it  will  be  eoiicluBive.  For  instance,  the 
master  may  show  that  he  did  not  know,  and  oould  not  by  the 
use  of  dne  care  and  diligence  have  ascertained,  that  there  was 
any  such  defect  in  the  machineiy  or  other  appliances  fur- 
nished the  servant  as  would  be  likely  to  cause  the  injury 
complained  of,  but  until  this  is  shown  the  failure  to  perform 
an  acknowledged  duty  stands  unexcused,  and  renders  the 
master  responsible.     It  seems  to  us,  therefore,  that  want  of 
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knowledge  on  the  part  of  the  master  of  the  defect  in  the 
machinerj,  being  a  matter  of  excuse  for  tbe  failure  on  Iiis 
part  to  perform  an  acknowledged  duty,  constitutes  matter  of 
defence,  asd  is  not  an  element  iii  the  cause  of  action.  Where 
one  is  injured  by  reason  of  the  failure  on  tbe  part  of  another 
to  perform  a  duty  which  the  latter  owes  to  the  former,  and 
nothing  more  appears,  it  would  eeem  to  be  clear  tliat  a  cause 
of  action  arises,  for  here  the  primary  right  of  the  one  and  the 
correspondiug  duty  of  the  other  have  both  been  violated  by 
the  delict  of  the  latter  in  failing  to  perform  his  acknowledged 
duty.  But  as  the  law,  recognizing  tbe  imperfection  of  hnman 
nature,  does  not  require  absolute  perfection  in  the  perform- 
ance of  duty,  it  will  listen  to  excuses  for  nou -performance  as 
a  defence  to  an  action  to  recover  damages  for  an  injm^  sus- 
tained by  one  by  reason  of  the  failure  of  another  to  perform 
a  duty  which  the  latter  owes  to  the  former.  We  think,  there- 
fore, that  knowledge  on  the  part  of  the  defendant  companv  in 
this  case  of  the  defect  in  the  machinery  by  reason  of  which 
the  injury  compluined  of  was  sustained  constitutes  no  part  of 
the  plaiutilfs  caiiue  of  actioa,  but  is  a  matter  of  defence. 

Indeed,  to  hold  otherwise  wotild,  as  it  seems  to  ns,  in  vio- 
lation of  the  well-settled  rule  as  to  the  degree  of  negligence 
which  would  make  the  master  Kable  to  his  servant,  require  a 
much  higher  degree  of  negligence;  for  where  a  master  knov- 
'  iogly  famishes  his  servant  with  mach  inery  so  defective  as  to- 
be  unsafe  he  displays  such  a  reckless  disregard  of  human  life 
that  his  conduct  could  not  properly  be  characterized  as  ex- 
hibiting anything  less  than  the  grossest  negligence.  If,  there- 
fore, knowledge  on  the  part  of  the  master  of  the  defect  in  tbe 
machinery  constitutes  an  essential  element  in  the  csnse  of  ac- 
tion, tlien  it  follows  that  tbe  only  degree  of  negligence  for 
which  a  master  could  be  held  liable  for  an  injury-  sustained 
by  his  servant  by  reason  of  a  defect  in  the  machinery  with 
which  be  is  famished  to  do  the  work  for  which  he  is  em- 
ployed would  be  the  grossest  negligence.  But  if  it  is  held, 
as  we  do  bold,  that  want  of  knowled^  on  tbe  part  of  tbe 
master  is  a  matter  of  defence,  which,  if  shown,  may  excuse 
the  failure  to  perform  an  acknowledged  duty,  then  no  such 
consequence  follows,  and  tbe  well-settled  rule  of  ordinary 
negligence  may  be  applied,  Inasmuch  as  the  exception  taken 
hy  tbe  appellant  to  tne  judgment  below  is,  as  therein  stated, 
simply  because  the  complaint  "  contains  no  allegation  of  de- 
fendant's knowledge  of  the  alleged  defective  machinery,'* 
without  adding,  "  nor  any  allegation  that  the  master  ought  to 
have  known  ot  the  defect,''  or  some  such  words,  and  tbe  want 
of  these  additional  words  in  the  exception  is  made  the  basis 
of  one  of  tbe.argumeut8  sabmitted  by  respondent,  it  may  be 
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proper  for  us  to  say,  in  order  io  prevent  any  misappreheosion, 
that  in  the  foregoing  discussion  we  have  used  the  word 
"knowledge"  in  ite  broadest  sense,  as  embracinf;  that  which 
the  master,  by  the  use  of  due  diligence,  ought  to  have  known, 
as  well  as  that  which  he  actually  knew. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
ca it  court  be  affirmed. 

McGowAN  and  Pope,  JJ.,  concur. 

Injury  to  Employ* — Dafective  Appliancn — Suffiolsncy  of  ComplalnL — 
iDPtemoue.  8t.  Johnsbury&L.  C.  It.  Co.,  (VI.,  8ept.ll,  1892,)  20  AtL  Bep. 
486,  it  was  held  tbst  a  declar)itton  claiming  damages  of  tt  railroad  compaRj 
on  Kccount  of  the  death  of  a  brakemaii,  is  sufficieat  where  it  charges  that 
defeodaut  failed  to  furnish  a  car  properlj  coDBtructed,  without  specifying 
in  what  respect  defendant  was  negligent  in  the  construction  of  the  car.  The 
court  said:  "The  defendant  is  in  possession,  and  ought  to  know  of  the 
Q  and  material  of  which  ita  cars  are  constructed. 


knowledge  are  much  better  than  those  of  the  plaintifi.  In  actions  OD  tha 
ca&e  for  negligence,  the  cause  of  action  should  t>e  fully  and  specifically  di*- 
closed  for  the  information  of  the  defendant  ;  but  a  general  statement  of 
the  cause  of  action  is  ail  that  is  required,  if  the  statement  is  sufficient  to 
put  the  defendant  on  his  defence,  and  fully  and  fairly  informs  him  of  the 
plaintiff's  claim.  It  is  said  that  in  stating  the  injury  it  is  frequently  suf- 
ficient to  describe  it  generally,  without  setting  out  the  particulars  of  the- 
defendant's  misconduct.  Thus,  in  an  action  for  persuading  the  plaintiffs 
wife  to  leave  liim,  it  is  sufBcient  to  stale  that  the  defendant  unlawfully 
pereoaded  and  enticed  the  wife  to  continue  absent,  etc.,  without  setting 
forth  the  means  of  persuasion  used  by  the  defendant.  So  in  actions  for 
diverting  water  from  a  stream,  or  disturbing  a  right  of  common  way,  etc., 
it  is  sufBcient  to  allege  a  diversion  or  diaturbance  generally,  without  show-  ' 
ing  the  particular  means  employed.  1  Chit.  PI.  391.  In  an  action  for 
breach  of  warranty  of  soundness  of  a  boree,  it  is  sufficient  to  assign  the 
breach  in  the  negative  terms  of  the  warranty,  without  alleging  wherein 
the  Dnsoundness  consisted.  Wheeler  t.  Wheelock,  33  Vt.  144.  In  actiona 
for  damages  caused  by  the  insufficiency  and  want  of  repair  of  a  high- 
way, we  think  the  practice  in  framing  declarations  has  always  been  to 
allege  the  breach  by  negativing  the  words  of  the  statute,  without  setting 
forth  the  particular  defeuts  in  the  highway;  and  it  was  said  by  Ben- 
•WE/TT,  J.,  in  Noyes  e.  Turnpike  Co.,  11  Vt.  031,  that  no  reason  was  shown, 
nor  perceived,  why  this  latter  allegation  should  be  necessary.  In  the  re- 
spect indicated  the  counts  are  sufficient,  and  a  good  cause  of  action  is  set 
forth  in  each.  In  some  of  the  counts,  it  is  alleged  in  what  respect  the  cara 
were  insufficient,  and  careleBSly  loaded,  etc.,  and  these  allegations  are 
criticised  by  defendant's  counsel  as  defective;  but  as  the  counts  in  their 
other  allegations  set  forth  a  good  cause  of  action,  irrespective  of  these 
claimed  defective  allegations,  and  the  allegations  in  the  counts  are  not 
repugnant,  the  couuts  are  not  bad.  The  allegations  specifying  the  defects 
can  be  stricken  out,  and  still  leave  a  good  cause  of  action  set  forth.  The 
specific  defects  being  alleged,  the  plaintiff  may  be  confined  in  the  evi- 
oenee  to  proof  of  wnat  is  alleged,  but  that  dnes  not  render  the  connts 
demurrable.     The  counts  are  sufficient  and  well  joined." 

In  Louisville.  E.  &  8t.  L.  C.  R.  Co.  d.  Viz,  (Ind„  Dec.  22,  1893,)  82  N.  E. 
Bep.  881,  it  was  held  that  in  an  action  for  causing  the  dealb  of  a  linike- 
iprni  by  reason  of  the  defective  condition  til  a  coupling,  the  compljiint  ni-cl 
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not  aver  affirmfttiTelj  that  the  compAuy  knew,  or  bad  the  means  of  know* 
Ing,  tbat  tbe  coupling  was  defective.  Nor  io  Buch  caae  ie  the  complaint 
hiaiifficieiit  if  it  averi  that  the  compan;  had  Degligeatly  fiiTDiabed  the  d«- 
fective  coupling,  or  bad  negligetitlj  failed  to  furniab  aafa  and  anitable 
couplings. 

Neceitlty  for  Alleging  Employe*  Ignorance  of  Defect — Id  Johnston  •. 
Oregon  S.  L.  AU.  N.R.  Co.,  {Greg.,  Oct.  as,  1893,)  81  Pac.  Rep.  SB8,itwas 
beld  that  an  emplo;6  suing  for  injuriea  alleged  to  bare  been  caused  b^  s 
defective  appliance,  of  wbicb  the  maater  ought  to  have  known,  need  not 
allege  in  hie  complaint  that  be  did  not  know  of  the  defect  utd  bad  not 
equal  means  of  knowing  it  with  bis  etuplujer. 


MiteouBi  Pacific  R.  Oa 

(MUtouri  Supreme  OiMirt,  Dec.  81,  ISM.) 

Injury  to  Employe— Dangerous  Condition  of  Tunnel — Smoke  and  Qai — 
Qusftion  for  Jury. — In  an  HCtion  for  the  death  of  an  empla;6  in  a  railroad 
tunnel,  alleged  to  have  been  caused  by  an  accumulation  of  dente  smoke 
and  gas  owing  to  failure  of  the  compan;  to  properly  Tentilate  the  tunnel, 
it  is  error  to  submit  the  question  to  the  juir  wnere  there  is  no  eridenee 
.  that  the  smoke  and  gas  were  sufficiently  dense  to  endanger  life,  and  it 
spearing  tbat  the  tunnel  had  been  used  for  a  long  time  without  a  venti> 
latiug  fan,  and  that  no  one  was  ever  sufFocated,  and  that  the  deceased, 
when  found,  had  been  struck  bj  an  engine  and  there  was  nothing  to  show 
tbat  hia  death  might  not  have  been  caused  in  this  way. 

AfpeaIi  from  St.  Lonie  circuit  court. 

Action  to  recover  dam&ges  for  the  death  of  plaintiff's  has- 
band. 

JU.  F.  Watts  and  Tyson  S.  Dines,  for  appellant. 
J.  B.  Myers  and  J.  M.  Hdmes,  for  respondent. 

Macfaruni:,  J. — ^The  action  is  bj  plaintiff  to  recover  the 
statutory  dara^es  for  the  death  of  her  husband,  John  O'Mal- 
ley,  Dj  reason  of  the  alleged  negligence  of  defend- 
ant. The  petition  charged  that  defendant  owned 
a  railroad  tunnel  from  the  Union  Depot  in  the  city  of  St 
Lonis,  under  the  city,  to  tbe  bridge  which  crosses  the  Missis- 
sippi River,  and  was  engaged  on  the  16th  of  May,  1887,  in  ron- 
ning  locomotives  and  cars  through  the  same ;  tJiat,  for  the 
purpose  of  ventilating  the  same,  and  keeping  it  free  from  the 
accumulations  of  steam,  smoke,  and  noxious  and  poisonous 
gases,  defendant  operated  a  fan,  placed  in  an  air-shait  leading 
into  said  tunnel ;  that,  without  tne  aid  of  the  ventilation  pro- 


,  DcizcdbvGoOgIc 


VOL.  53]  UASISB  AND  BBBTAHT.  ^1 

daced  by  said  fan,  said  timndl  was  liable  to  become  filled 
with  Bteam,  smoke,  noxious  and  poisonoos  gases  to  an  extent 
which  made  it  dangerous  to  enter  therein  ;  that  on  said  day 
the  said  fan  was  not  operated,  and  the  tannel,  br  reason 
thereof,  had  become  filled  to  an  nnnsnal  degree  witn  steam, 
smoke,  and  noxious  gases,  which  was  well  k^own  to  defend- 
ant, and  nnkuown  to  her  husband,  John  O'Mallej  ;  that  while 
the  tannel  was  in  this  dangerous  condition  defendant  negli- 
gently ordered  her  said  husband  to  go  into  the  tunnel,  and, 
by  reason  of  obeying  said  order,  he  was  choked,  strangled, 
and  killed  by  smoke,  steam,  vdpor,  and  poieonons  gases.  The 
answer  was  a  general  denial. 

The  evidence  established  the  following  undisputed  facts : 
The  tunnel,  with  two  railroad  tracks,  extends  from  the  Union 
Depot,  in  St.  Louis  to  the  Mississippi  Biver,  a  distance  of  4800 
feet,  running  first  north  from  the  depot,  and  curving  to  the 
east  at  the  comer  of  Seventh  and  St.  Charles  streets.  At  the 
'  curve,  for  the  purpose  of  ventilatioD,  a  large  air-shaft  opens 
into  the  tunnel.  This  shaft  is  125  feet  high,  20  feet  in  diam- 
eter at  the  base,  and  9  feet  at  the  top.  In  this  shaft  is  con- 
structed a  fan  about  15  feet  in  diameter  which  is  revolved  by 
steam  power.  The  last  opening  of  the  tunnel  is  about  Main 
Street.  The  same  power  which  revolves  the  fan  also  gener- 
ates electric  lights  m  the  tannel.  On  the  16th  of  May,  1887, 
some  of  the  machinery  connected  with  the  engine  was  under 
repair,  and  neither  the  fan  nor  electric  lights  were  in  use. 
«Tohn  Wynn  was  a  roadmaster  of  defendant,  who  had  super- 
intendence of  the  tracks  in  defendant's  yard  and  the  tiiunel. 
TJnder  him  a  section  foreman,  named  Dean,  had  charge  of 
-what  was  known  as  the  "  tunnel  gang"  of  laborers,  who  kept 
the  tracks  in  the  tannel  and  near  the  entrances  in  order.  John 
O'Malley,  the  husband  of  plaintifi',  belonged  to  this  "  tunnel 
gang  "  ander  said  Foreman  Dean ;  was  about  65  years  of  age, 
of  slight  build,  fair  complexion,  and  had  been  employed  in 
the  same  duties  five  or  six  years.  While  he  belonged  to  the 
"  tunnel  gang,"  the  evidence  showed  that  his  principal  duties 
consisted  in  keeping  the  tracks  in  the  yards  near  the  entrance 
to  the  tunnel  clear,  though  he  was  occasionally  sent  into  ii 
On  the  afternoon  of  May  16, 1887,  Mr.  Orews,  an  attorney,  and 
McCune,  a  deputy  marshal,  called  upon  Boadmaster  Wynn 
and  asked  for  Foreman  Dean,  upon  whom  they  wished  to 
Berve  some  legal  papers.  Wynn  direoted  a  man  named  Fin- 
negan  to  go  down  to  the  yard  near  the  mouth  of  the  tunnel, 
and  point  out  Dean  to  them,  and  directed  him  if  he  did  not 
see  Dean  working  in  the  yard  to  see  O'Malley,  who  probably 
wonld  know  where  Dean  was  working,  and  teU  him  to  go  a  few 
feet  into  tlie  tannel  and  call  Dean  out  Finnegan  went  down 
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witli  th«  two  men,  and  told  O'Malley  that  Mr.  WynD  wished  him 
to  fiiid  oat  where  Dean  was  working,  and  get  him  oat.  These 
men  wished  to  see  him  on  business.  O'Mallej  informed  them 
that  Dean  was  working  under  Main  Street,  and  advised  them 
if  they  would  go  to  that  entrance  they  would  £nd  him 
there  at  work.  Nothing  more  was  shown  to  have  been  said. 
Finuegan  left,  and  O'Mallej  lit  his  lamp  and  went  into  the 
tunnel.  This  was  between  4  and  6  o'clock  in  the  afternoon. 
About  8.30  o'clock  O'Malley  was  found  about  the  middle  of 
the  tunnel  dead.  He  was  found  lying  a  few  feet  from  the 
track,  and  had  a  small  bruise  Tinder  the  eye,  a  bruise  on  the 
hip,  and  oue  leg  crushed  between  the  knee  and  ankle.  After 
he  was  taken  out  that  night,  and  also  the  next  morning  his 
face  was  of  a  dark  color,  and  his  lips  bore  a  purple  hue.     £x- 

Sert  witnesses  testified  that  the  color  of  the  face  and  Kps  in- 
icated  death  from  strangulation  or  asphyxiation.  The  same 
witnesses  also  gave  their  opinion  as  experts  that  death  did 
not  result  from  the  injuries  found  upon  him,  though  he  may 
have  died  from  the  shock  which  followed  the  injuries.  The 
evidence  on  certain  vital  questions  will  be  considered  more  in 
detail  in  the  opinion. 

At  the  close  of  the  evidence  introduced  by  plainttflT,  defend- 
ant asked  an  instruction  to  the  eAect  that,  apon  the  pleadings 
and  evidence,  plaintiff  could  not  recover.  This  the  court  re- 
fused. Defendant  offered  no  evidence.  The  issues  were  sub- 
mitted to  the  jury  upon  a  series  of  instructions,  to  which  no 
objection  is  made,  except  it  is  insisted  that  there  was  no  evi- 
dence upon  material  questions  of  fact,  upon  which  they  could 
properly  have  been  predicated. 

There  are  a  few  underlying  legal  principles  which  will  aid 
BirdMof  ns  in  determining  whether  there  was  evidence  of- 
pnwr-ijaci.  fered  in  the  case  from  which  an  inference  of  neg- 
tiDBi  nir  comrt  ligence  coald  have  been  fairly  drawn,  which,  though 
udjin.         yf^Yi  settled,  may  be  properly  restated. 

1.  In  actions  for  damages  on  account  of  injuries  caused  by 
negligence  the  burden  of  proving  the  negligence  always  rests 
upon  the  party  asserting  it,  and,  unless  it  is  shown  by  evi- 
dence legally  sufficient,  the  action  must  fail.  Dowell  v.  Guth- 
rie, 99  Mo.  653  ;  Murray  v.  Railroad  Co.,  101  Mo.  236. 

2.  It  is  the  province  of  the  coart  to  determine  all  questions 
of  law  in  the  case.  Whether  there  is  any  evidence  tending  to 
establish  the  negligence  charged  is  a  question  of  law,  to  be 
determined  in  all  cases  by  the  court.  2  Thomp.  Trials,  §  2242 ; 
Soland  V.  Railway  Co.,  36  Mo.  484. 

3.  It  is  the  province  of  the  jury  to  determine  all  qaestions 
of  fact.  After  the  court  has  decided  that  there  is  evidence 
tending  to  prove  negligence  as  charged,  then  it  becomes  the 
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duty  of  tLe  jury  to  determioe  the  sufficiency  of  the  evidence 
to  establish  such  negligence.  Kelly  v.  Kailway  Co.,  70  Mo. 
604 ;  Kichey  v.  Bumes,  83  Mo.  362. 

The  court  decided,  by  submitting  the  iBsaes  to  the  jury, 
that  the   evidence  offered  by  plaintifi  tended  to 
prove  that  it  was  daogerous  for  deceased  to  enter  ,'1490"  or 
the  tunnel  at  the  time  he  was  directed  by  defend-  mBgcigtBM  t« 
ant  to  do  so ;  that  defendant  knew,  or  by  proper  i*  "h"!"^ 
eaatiou  should  have  known,  of  the  danger;  and  ^J*''- 
that  O'Malley  died  from  suffocation  by  smoke,  steam  or  gas 
by  reason  of  obeying  such  direction.     The  only  question  we 
need  consider  is  whether  the  court  correctly  so  decided.     Un- 
less there  was  evidence  submitted  from  which  an  inference  of 
all  of  these  facts  was  fairly  deducible,  the  court  committed 
error  in  submitting  the  issues  to  the  jury. 

The  testimony  was  all  offered  by  the  plaintiff,  and  there 
was  no  substaatial  conflict  upon  any  of  the  material  facts. 
The  evidence  establishes  beyond  queetion  that  Che  fan  was 
not  operated  on  the  day  or  night  of  the  death  of  O'Malley,  and 
in  consequence  the  tunnel  was  more  than  unnsally  ttdl  of 
smoke.  The  "tunnel  gang"  of  trackmen,  to  which  deceased 
belonged,  were  ordered  not  to  work  in  the  tunnel  that  day, 
for  the  reason,  as  given  by  witnesses,  that  the  machinery 
was  under  repair,  and  light  could  not  be  fumislied  them. 
Morrissey,  the  man  whose  duty  it  was  to  examine  the  track, 
dill  not  gu  through  and  make  his  examination  at  7  o'clock  in 
.  the  evening,  which  ws»  the  nsnal  hour,  for  the  reason,  as  he 
testified,  that  the  density  of  the  smoke  at  that  hour  prevented 
liim  from  seeing  and  properly  examining  the  track.  He  went 
through  at  8  o'clock,  and  still  found  an  unusual  amount  of 
smoke,  but  he  experienced  no  diMculty  in  breathing.  All 
-witnesses  having  knowledge  of  the  tunnel  testified — mdeed, 
it  was  conceded  by  defendant — that  when  the  fan  was  not  in 
operation  the  smoke  did  not  escape  near  so  rapidly  as  when 
it  was  in  use.  Trains  through  the  tunnel  were  more  freqnent 
from  6  to  9  o'clock  in  the  morning  and  from  7  to  9  o'clock  in 
the  eveuiug.  From  6  to  7  in  the  afternoon  but  few  trains 
passed  through.  How  many  passed  through  from  4  to  5  in 
the  afternoon  of  the  accident,  or  generally,  was  not  shown. 
On  the  other  hand,  no  witness  testified  directly  to  the  exist- 
ence of  noxious  or  poisonous  gases  under  any  conditions  or 
circumstances,  or  to  the  effect  burning  coal  had  in  the  gen- 
eration of  gases,  or  that  the  smoke  which  filled  the  tunnel  was 
ever  sufficiently  dense  to  become  dangerous  to  human  life. 
It  was  shown  by  the  undisputed  evidence  that  the  tunnel  was 
opened  in  1874,  and  until  1882  no  fan  was  in  use  ;  that  em- 
ploy^ had  run  through  on  engines  and  trains,  and  gangs  of 
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laborers  bad  worked  in  the  tunnel  since  it  was  opened,  and  no 
one  bad  died  or  been  injured  from  tbe  accamubktiou  of 
smoke,  steam,  or  gas.  It  was  also  sbown  tbat  tunnels  of  tbe 
length  of  this  one  in  this  conntrj  were  never  provided  with 
ventilating  fans,  air-shafts  being  regarded  as  sufficient  to 
remove  all  smoke  and  vapors. 

The  only  evidence  tending  to  prove  tbat  the  death  of 
O'Malley  was  caused  by  asphyxiation  was  tbe  fact  that  six 
hours  after  his  probable  death,  the  face  waa  of  a  dark  color, 
and  the  lips  of  a  purple  tinge, — which  condition,  two  doctors 
testified,  indicated  death  from  strangulation  or  suffocation. 
On  the  other  hand,  the  bruises  on  the  face  and  hip,  and  tbe 
crushed  leg,  and  bis  position  with  reference  to  the  track 
showed  that  deceased  had  been  struck  and  thrown  by  an 
engine,  and  death  may  have  resulted  from  the  sbock  resulting 
therefrom.  Deceased  had  for  five  or  six  years  been  at  work 
in  the  gang  of  men  who  kept  the  track  in  the  tunnel  and 
adjacent  yards  in  repair,  and,  while  bis  regular  work  was  on 
ihe  track  outside,  he  was  sent  in  there  occasionally.  He  had 
bis  lamp  ready  for  sucb  an  emergency.  Instead  of  going  to 
tbe  Main-street  entrance,  where  be  said  Dean  was  working, 
by  way  of  the  streets,  overground,  he  elected  to  go  by 
way  of  tbe  tnnneL  These  facts  are  stated  not  for  the  pur- 
pose  of  showing  contributory  negligence,  which  was  not 
pleaded,  but  for  the  purpose  of  showing  the  familiarity  of 
deceased  with  the  passage  through  tbe  tnnnel. 

We  think  tbe  foregoing  a  fair  statement  of  every  material 
fact  tbe  evidence  tends  to  prove.  From  these  facts,  can  we 
fairly  draw  tbe  inferences  that  the  tunnel  was  in  a  dangerous 
comntiou,  that  defendant  knew  its  condition,  and  by  reason 
of  its  condition  O'Malley  lost  his  life?  It  is  is  very  clear  tbat 
in  order  to  draw  a  general  conclusion  in  the  affirmative  on 
these  propositions,  tbe  existence  of  one  fact  is  absolutely 
essential,  viz.,  that  smoke  from  the  burning  coal  of  engines, 
together  with  accompanying  gases,  in  such  quantities  as  are 
shown  to  have  existed  in  the  tunnel  between  4  and  5  o'clock 
on  the  day  in  question,  when  the  fan  was  not  in  operation, 
was  dangerous  to  human  life.  This  was  a  fact  requiring  proof, 
and  wliicb  tbe  court  bad  no  right  to  assume.  The  nearest 
approach  to  proof  of  this  essential  fact  consisted  in  the  testi- 
mony of  Morrissey,  who  had  been  engaged  for  seven  years  as 
track-inspector,  and  Wynn,  tbe  road-master.  The  former 
testified  that  at  7  o'clock  the  smoke  was  so  dense  that  fae  could 
not  see  sufficiently  to  make  an  inspection.  Tbat  when  be 
went  in  at  8  o'clock  the  smoke  waa  "  pretty  bad  " — "  worse 
tbat  night  than  it  u»ed  to  be,  because  the  fan  was  not  in  work- 
ing  order  that  night."      The  witness   further  testific^d  :  "  I 
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breathed  just  as  good  tliat  uigbt  as  I  did  any  other  night." 
Wjnn,  who  for  11  ye&ra  had  charge  of  the  tunnel  as  road- 
master,  testified  that  he  was  familiar  with  the  construction  of 
the  tunnel ;  that  there  was  more  or  less  smoke  alwajs  when 
trains  were  passing  to  and  fro — the  more  trains  that  pass, 
the  thicker  the  smoke.  A  great  many  trains  pass  through. 
"Question.  Do  you  remember  the  fact  that  it  was  or  was  not 
a.  dangerous  thing  for  a  man  to  enter  the  tunnel  on  that  day  ? 
Answer.     I  would  not  consider  it  dangerous  myself  to  go  in. 

Q.  I  will  ask  yon  to  refresh  your  memory  byreadiog  this 
statement,  made  at  the  time.  A.  I  might  have  said  this. 
Q.  Might  have  said  what  ?  A.  That  it  was  a  dangerous  thing. 
What  I  mean  would  be  that  if  any  of  those  gentlemen  should 
go  down  there  and  go  in ;  but  men  that  are  in  the  employ 
around  there,  and  accustomed  to  going  in,  we  don't  consider 
it  dangerous  at  all." 

There  is  nothing  in  this  evidence  from  which  we  can  fairly 
infer  that  the  smoke  in  the  tunnel,  between  4  and  5  o'clock  on 
the  afternoon  in  question,  was  dangerous  to  human  life.  The 
reference,  by  the  road-master,  to  danger  "  to  those  geatlemen  " 
evidently  referred  to  dangers  that  strangers  would  encounter 
iu  the  tunnel  from  running  trains.  We  think  there  was  a 
total  failure  of  evidence  on  this  vital  question.  Though  we 
should  admit  that  O'Malley  was  suffocated  by  smoke  and  gas, 
there  is  no  evidence  which  tends  to  prove  that  any  officer  of 
defendant  could  have  anticipated  a  condition  of  the  tnunel 
wlich  was  dangerous  to  human  life.  After  13  years  of  use 
without  the  development  of  danger  of  injury  or  death  from 
smoke  or  gas,  unless  it  had  been  shown  that  defendant's  toad 
master  knew,  or  had  means  of  knowledge,  that  unusual  con> 
sequebces  would  result  to  deceased  from  going  into  the  tunnel 
on  this  occasion  in  obedience  to  the  order,  there  was  no 
negligence  in  giving  such  order,  though  in  fact  the  tunnel  at 
the  time  was  filled  with  noxious  and  poisonous  gases. 

Judgment  reversed.     All  concur. 

Employ*  Suffoeatsd  in  Tunnel— LlblaliQ  of  Company, — See  Baltimore  A 
P.  R.  Co.  e.  8uce,  pott,  p.  S79. 
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DXUWASE,  L&CEAWAMIU  ft  WeBTKEOT  B.  Oc. 

(180  Am  Fori:,  671.) 

Injury  to  Einpla)«— Dofeetlva  A  ppl  I  an  cm— Proof  of  Similar  Aeeidenta, — 
In  BD  actioD  for  iiijuriu  to  a  car  coupler  caused  bj  the  dead-woocU  of  the 
two  care  OTerlapping,  where  the  sole  defence  ia  that  the  ptaintifl  asanmed 
the  riik  of  such  accident,  proof  of  ainular  accideota  on  deleodaat's  road  b 
not  admiatible. 

Appeal  from  Buffalo  snperior  coart. 

Action  to  recover  damaces  for  personal  injaries. 

The  recovery  had  in  thia  action  was  for  personal  injtuiM 
sustained  bj  the  plaintiff,  on  employ^  of  tne  defendant,  on ' 
the  17th  of  October,  1887,  while  he  was  engaged  in  oonpling 
oars.  The  cars  which  he  was  attemptine  to  couple  he  de- 
scribed as  a  "jimmj"  and  a  "chronic  oar. '  The  jimmj  was 
a  four-wheeled  coal  car,  considerably  lower  than  the  eight- 
wheeled  car,  which  he  called  a  "chronic  car."  So  when  the 
two  cars  came  tc^ether  the  dead-woods  of  the  eight-wheeled 
car,  instead  of  meeting  the  dead-woods  of  the  jimmy,  thus 
keeping  the  cars  at  a  sufficient  distance  apart  to  enable  a  per- 
son to  stand  between  them,  overlapped,  causing  the  cars  to 
oome  so  nearly  together  that  the  plaintiff  was  severely  in- 

I'nred.  The  plaintUF  commenced  working  on  railroads  about 
5  years  prior  to  the  aoeideut,  during  which  time  he  had 
served  in  different  capacities,  sucb  as  brakeman,  baggageman, 
and  switchman.  At  the  time  of  the  accident,  and  &r  several 
months  prior,  he  had  been  a  member  of  a  switching  gang 
connected  with  the  work  of  making  up  and  distributing  trains 
between  the  yard  at  East  Buffalo  and  the  vard  at  the  foot  of 
-  East  Erie  street.  At  the  East  Buffalo  yard  the  trains  coming 
from  the  east  are  broken  up  and  distributed  by  switch-engines 
and  their  crews.  Loaded  and  unloaded  cars  are  brought  from 
different  points  in  the  city,  including  other  railroad  yards,  by 
the  switch-engines,  to  the  yard  at  East  Buffalo,  and  are  there 
made  up  into  trains  to  go  ea^t.  The  crews  connected  witH 
the  switch-engines  do  all  the  switching,  coupling,  and  uncoup- 
ling required  in  this  business,  and  it  was  of  such  a  crew  that 
the  plamtiff  was  a  member.    It  appears  that  on  defendant's 
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railroad  there  are  a  tminber  of  different  kinds  of  cars  in  use, 
on  some  of  whioh  there  are  no  dead-woods  at  all,  vhile  on 
others  there  are  short  dead-woods ;  and  the  evidence  tended  to 
show  that  it  was  a  matter  of  frequent  occurrence  that,  when 
the  jimmies  and  the  eight-wheeled  oars  came  toeether,  the 
dead-woods  would  overlap,  and  the  switflhinan  in  doing  their 
work  had  daily  to  make  couplings  between  such  cars.  The 
plaintifl^  however,  denied  having  any  knowledge  that  sach 
aead-woods  would  overlap,  prior  to  the  happening  of  the  acci- 
dent. 

John  O.  M3bum,  for  appellant 

Mmeat  K.  Weaver,  for  respondent 

Pabeeb,  J. — An  exception  taken  to  the  admission  of  certain 
testimony  against  the  objection  of  the  appellant 
requires  a  reversal  of  the  judgment.     The  defend-     Sllli?"*!^ 
ant  did  not  attempt  to  controvert  the  claim  of  the     t^u. 

ElaintifiT  that  his  injury  was  occasioned  by  the  over- 
Lpping  of  the  dead-woods  of  the  jimmy  and  the  eight-wheeled 
car,  thus  permitting  the  cars  to  come  ao  close  together  as  to 
necessarily  severely  injure  a  person  who  happened  to  be 
between  tnem  at  the  time ;  nor  was  it  pretended  that  the  dif- 
ference in  the  height  of  the  dead-woods  of  the  respective  cars 
did  not  render  their  ooupMiig  in  the  ordinary  and  usual  way 
dangerous.  On  the  contrary,  the  defendant  not  only  con- 
ceded but  introduced  testimony  tending  to  show  that  it  had 
in  use  on  its  road  many  different  kinds  of  cars,  some  without 
any  dead-woods  whatever ;  that  in  addition  there  came  on 
its  roads,  in  the  re^nlar  conrse  of  business,  cars  from  other 
railroads,  differing  in  their  height,  method  of  construction, 
and  mode  of  coupling.  It  sought  to  show  that  these  facts 
were  well  known  to  the  plaintiff  and  to  the  members  of  the 
various  switching-crews,  who,  as  a  part  of  their  work,  were 
obliged  to  couple  and  uncouple  cars  for  distribution  from  the 
yard  in  East  Buffalo  to  various  other  poiuts  in  the  city,  and 
for  collection  from  the  yards  of  other  railroads  for  the  purpose 
of  making  them  up  into  solid  trains  to  go  east.  Its  object 
was  to  bnng  the  plaintiff  within  the  rule  that  an  employe  who 
enters  upon  the  discharge  of  duties  which  he  understands  to 
be  dangerous,  and  contmaes  in  such  employment  after  becom- 
ing fully  aware  of  the  faults  of  construction  which  render  his 
work  particalarly  hazardous,  will  be  deemed  to  have  as- 
snmed  all  the  obvious  risks  incident  to  such  employment 
This  being  the  ground  on  which  the  defendant  mainfv  claimed 
freedom  from  liability,  the  plaintiff  was  nevertheless  per- 
mitted to  show,  after  he  had  rested  bis  case,  and  on  the 
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cross-examination  of  one  of  defendant's  witnesaeH,  afjainst  the 
objection  of  the  defendant,  that  similar  accidents  had  occiirred 
on  defendant's  road  prior  to  the  one  in  question. 

It  is  not  seen  how  this  evidence  could  have  any  legitimate 
bearing  on  the  questious  in  issue,  while  it  may  have  liad  the 
effect  to  encoaroge  the  jarv  to  ^ve  a  larger  verdict  against 
the  defendant  than  they  otherwise  would.  It  is  the  general 
rale  that  proof  of  similar  accidents  is  not  admissible  in  evi- 
dence. This  rale  has  exceptions,  it  is  true.  In  Fomfrey  v. 
"Village  of  Saratoga  Spriugs,  104  N.  Y.  459,  a  witness,  who  was 
testifying  as  to  the  conditiou  of  the  sidewalk  at  the  time  of 
the  injury  which  was  the  subject  of  the  action,  was  permitted 
to  testify  that  he  had  fallen  there  himself,  and  it  was  held 
to  be  competent,  because  it  tended  to  show  how  he  came  to 
know  the  condition  of  the  sidewalk.  It  has  been  held  that 
such  evidence  is  competent  in  a  class  of  cases  where  it  is  im- 
portant to  show  that  the  defendant  had  notice,  or  was  warned, 
of  the  dangerous  character  of  municipal  sidewalks,  or  of  the 
inadequacy  of  facilities  provided  for  the  passage  of  passengers 
to  and  from  trains  over  the  company's  premises.  Gillne  v. 
City  of  Lockport,  122  N.  T.  403,  and  cases  cited ;  Brady  v. 
Bailway  Co.,  127  N.  T.  46.  But  the  exceptions  to  the  rule 
have  not  been,  and  should  not  be,  so  far  extended  as  to  per- 
mit such  testimony  in  a  case  where  it  can  have  no  bearing 
whatever  on  the  issues ;  otherwise  the  general  mle,  which  is 
well  grounded,  would  be  overthrown.  In  the  case  before  us, 
it  did  not  tend  in  any  degree  whatever  to  the  establishmeai 
or  support  of  plaintiff's  cause  of  action  to  show  that  the  de- 
fendant had  knowledge  of  the  dangers  incident  to  the  coupling 
of  cars,  sach  as  those  which  were  the  occasion  of  plaintiff's 
inmry. 

It  follows  that  a  reversal  of  the  judgment  is  required,  and 
we  need  not  consider  the  other  questions  presented. 

The  judgment  should  be  reversed.  All  concur,  except 
Potter  and  Vans,  JJ.,  not  voting. 

Proof  of  similar  Aecldenti  In  Action*  for  Panonal  InJuriM. — See,  upoD 
tbia  lubject,  dom  89  Am.  &  Bag.  R.  Ou.  477. 


DcizcdbvGoOglc 


KA8TSB  ASD  SEBVAITT. 


CoLDKBU  &  Pdoet  Soitnd  R  Go. 


Injury  to  Employe— Dahctlve  Machinery — Evidenca  of  Changsi  after 
Aceidant. — In  &a  action  for  an  injury  to  an  amployg,  alleged  to  have  l>e«n 
eanted  by  defective  machlnerj  furniahed  b}  the  master,  evidence  of  cliangea 
i&  the  macbiaer;  after  the  siccideat  ia  inadmitBible. 

In  error  to  the  supreme  court  of  the  territory  of  Waehiiig- 

tOD. 

ActioD  to  recover  damages  for  personal  injuries. 

This  was  an  action  broaght  in  a  district  conrt  of  the  terri- 
tory of  Washington  against  a  corporation  owning  a  saw-mill, 
by  a  man  employed  in  operating  a  machine  therein,  called  a 
"trimmer,"  to  recover  damages  for  the  defendant's  negligence 
in  providing  an  unsafe  and  defective  machine,  whereby  one 
of  the  pulleya,  over  which  ran  the  belt  transmitting  power  to 
the  saw,  fell  upon  and  injnred  the  plaintiff.  The  defendant 
denied  any  negligence  on  its  part,  and  averred  negligence  on 
the  part  of  the  plaintiff. 

At  the  trial  the  plaintiff  introdaced  evidence  tending  to 
show  that  the  pulley,  weighing  about  50  pounds,  revolved 
ardund  a  stationary  shaft  made  of  gas-pipe,  with  nothing  to 
hold  the  pulley  on  but  a  common  cap  or  nut  screwed  on  the 
end  of  the  pipe,  and  iU  thread  running  iu-the  same  way  as  the 
pulley,  and  liable  to  be  unscrewed  by  the  working  of  the  pul- 
ley; that  the  nut  became  unscrewed  and  came  off,  so  that 
the  pulley  fell  upon  and  greatly  injured  the  plaintiff;  and 
that  if  the  nut  had  been  properly  put  on,  with  a  bolt  through 
the  shaft  the  accident  could  not  have  happened. 

The  plaintiff 's'  counsel  asked  a  witness  whether  there  had 
been  any  change  iu  the  machinery  since  the  accident.  There- 
upon the  following  colloquy  took  place : 

Defendant's  counsel :  "  We  object  to  that  The  role  is 
well  understood,  and  as  your  honor  has  already  given  it  in 
other  cases,  that  a  person  is  not  bound  to  furnish  the  best 
known  machinery,  but  to  furnish  machinery  reasonably  safe. 
It  is  not  a  question  as  to  what  we  have  done  with  the  machine- 
ry in  the  last  few  years  or  months  since  the  accident  occurred, 
but  what  was  the  condition  then." 
58  A.  ft  B.  R.  Caa.— 19 
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The  Coart :  "  The  rale  is  quite  well  settled,  I  think,  that 
There  &a  accideot  occnrs  through  defective  maehicery  or  de- 
fective fixtures  or  the  macluQe  itself,  if  that  is  shown  to  be 
tme,  then  a  change,  repair  or  Bubstitntion  of  something  else 
for  the  defective  machineiy  is  admissible  as  showing  or  tend- 
ing to  show  the  fact.     I  think  that  is  quite  well  settled." 

Defendant's  coansel :  "  I  thoroughly  concur  with  the  court 
as  to  the  rule." 

Plaintiff 's  coansel :    "  We  propose  to  show  changes." 

The  Court :     "  I  think  it  is  admissible." 

Defendant's  counsel :     "We  will  save  an  exception." 

The  Court :     "  Exception  allowed." 

The  witness  then  answered  that  there  had  been  changes 
dince  the  accident,  and  that  thej  consisted  in  putting  a  rod 
through  the  shaft,  and  gammon  nuts  on  the  end  of  the  rod  to 
keep  the  pulleys  on,  and  in  putting  up  some  planks  under- 
neath the  pulleys  to  keep  them  from  falling  down.  To  the 
admission  of  the  evidence  of  each  of  these  changes  an  excep- 
tion was  taken  by  the  defendant  and  allowed  by  the  judge. 

At  the  close  of  all  the  evidence  for  the  plaintiff  (which  it  is 
unnecessary  to  state)  the  defendant  moved  "  for  a  judgment 
of  nonsait,  on  the  ground  that  the  plaintiff  had  failed  to 
prove  a  sufficient  cause  for  the  jury ;  "  and  an  exception  to  the 
overrnling  of  this  motion  was  taken  by  the  defendant  and  al- 
lowed W  the  court. 

The  defendant  then  introduced  evidence,  and  the  case  was 
argued  by  counsel,  and  submitted  by  the  court  to  the  jary, 
who  returned  a  verdict  of  $10,000  for  the  plaintiff,  upon  which 
judgment  was  rendered.  The  defendant  appealed  to  the  su- 
preme court  of  the  territory,  which  affirmed  the  judgment. 
3  Wash.  T.  353.     The  defendant  sued  out  this  writ  of  error. 

A.  H.  Holmes,  for  plaintiff  in  error. 

Jokti  B.  JSeOy  for  defendant  in  error. 

GfiA.x,  J. — The  question  of  the  sufficiency  of  the  evidence 
for  the  plaintiff  to  support  his  action  cannot  be 
JjV™'*'  considered  by  this  conrt.  It  has  repeatedly  been 
^  decided  that  a  request  for  a  ruling  tnat  upon  the 
evidence  introduced  the  plaintiff  is  not  entitied  to  recover 
cannot  be  made  by  the  defendant  as  a  matter  of  right,  unless 
at  the  close  of  the  whole  evidence ;  and  that,  if  the  defendant 
at  the  close  of  the  plaintiff's  evidence,  and  without  resting 
his  own  case,  requests  and  is  refused  such  a  ruling,  the  refu- 
sal cannot  be  assigned  for  error.  Bailway  Co.  v.  Cummings, 
106  U.  8.  700,  11  Am.  A  Eng.  R.  Oas.  254 ;  Insurance  Co.  v. 
Crandal,  120  U.  S.  627 ;  Railroad  Co.  v.  Mares,  123  U.  S.  710; 
Robertson  v.  Perkins,  129  U.  S.  233. 
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The  oulr  other  exceptioii  argued  is  to  the  admisBion  of  evi- 
dence of  changes  in  the  maohinery  after  the  accident. 

It  was  argued  for  the  plaintiff  that  this  exception  was  not 
open  to  the  defendant,  because  it  had  been  waived 
by  his  counsel  saying,  after  the  first  ruling  of  the  «»«••»•' 
court  on  the  subject,  "  I  thoroughly  concur  with  ^J^IIfTB^ 
the  court  as  to  the  rule."    Assuming  these  words  arurMcid«Bi. 
to  be  accurately  reported,  it  is  not  wholly  clear 
whether  they  refer  to  the  rule  as  to  evidence  of  subsequent 
changes,  or  to  the  rule,  mentioned  just  before,  as  to  the  de- 
gree of  care  required  of  the  defendaDL     That  they  were  not 
nnderstood,  either  by  the  counsel  or  by  the  court,  as  waiving 
the  objection  to  eddence  of  subsequent  changes,  is  shown  by 
the  plaintiff  'b  counsel  thereupon  saying,  "We  propose  to  show 
changes,"  and  by  the  court  ruling  them  to  be  admissible,  and 
allowing  an  exception  to  this  ruling,  and  immediately  after- 
ward allowing  two  other  exceptions  to  evidence  on  the  same 
subject.     And  the  question  of  the  admissibility  of  this  testi- 
mony was  considered  and  decided  by  the  supreme  court  of 
the  territory.     3  Wash.  T.  363,  364. 

This  writ  of  error,  therefore,  directly  presents  for  the  de- 
cision of  this  court  the  question  whether  in  an  action  for  in- 
juries caused  by  a  machine  alleged  to  be  negligently  con- 
structed, a  subsequent  alteration  or  repair  of  the  machme  by 
the  defendant  is  competent  evidence  of  negligence  in  its  origi* 
nal  construction. 

Upon  this  question  there  has  been  some  difference  of  opin- 
ion in  the  courts  of  the  several  states  ;  but  it  is  now  settled, 
upon  much  consideration,  by  the  decisions  of  the  highest 
courts  of  most  of  the  states  in  which  the  question  has  arisen, 
that  the  evidence  is  incompetent,  because  the  taking  of  sach 
precautions  against  the  future  is  not  to  be  construed  as  an 
admission  of  responsibility  for  the  past, .  has  no  legitimate 
tendency  to  prove  that  the  defendant  bad  been  negligent  be- 
iore  the  accident  happened,  and  is  calculated  to  distract  the 
minds  of  the  jury  from  the  real  issue,  and  to  create  a  prejudice 
against  the  defendant  Morse  v.  Kailway  Co.,  30  Minn.  465, 11 
Am.  &  Eng.  B.  Cas.  168 ;  Corcoran  v.  Peekskill,  108  N.  T.  151 ; 
Nalley  V.  Carpet  Co.,  51  Conn.  524  ;  Ely  v.  Railway  Co.,  77 
Mo.  34,  16  Am.  &  Gng.  R  Cas.  342  ;  Bailway  Co.  v.  Hennes- 
sey, 75  Tex.  155,  42  Am.  &  Eng.  Cas.  225 ;  Railroad  Co.  v. 
Clem,  123  Ind.  15 ;  Hodges  v.  Percival,  132  111.  53 ;  Lombar  v. 
Yill^e  of  East  Tawas,  86  Mich.  14 ;  Shinners  v.  Proprietors, 
154  Mass  168. 

As  was  pointed  out  by  the  court  in  the  last  case,  the  decision 
in  Headman  v.  Conway,  126  Mass.  374,  377,  cited  by  this 
plaintiff  has  no  bearing  upon  this  question,  but  simply  held 
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that  in  an  action  for  injuries  from  a  defect  in  a  platform, 
brought  again&t  the  owuera  of  the  land,  who  defended  on  the 
grouiid  that  the  duty  of  keeping  the  platform  in  repair  be- 
longed to  their  tenanta  and  not  to  themselTes,  the  defendants* 
acta  in  making  general  repairu  of  the  platform  after  the 
accident  "  were  iu  the  nature  of  admissioua  that  it  waa  their 
dnty  to  keep  the  platform  in  repair,  and  were  therefore  com- 
petent." 

The  only  etates,  so  far  as  we  are  informed,  in  -which  aub- 
fiequeot  changes  are  held  to  be  evidence  of  prior  negligence, 
are  Pennsylvania  and  Kansas,  the  deeiaioua  iu  which  are  anp- 

gorted  by  no  satisfactory  reasons.     McKee  v.  Bidwell,  74,  Fa. 
b.  218,  226,  and  cases  cited ;  Bailwaj  Co.  v.  Weaver,  35  Ean. 
41^,  28  Am.  &  Eng.  R  Caa.  341. 

The  true  rule  and  the  reasons  for  it  were  well  expressed  in 
Morse  v.  Bailway  Co.,  above  cited,  in  which  Mr  Justice 
Mitchell,  delivering  the  unaninioua  opinion  of  the  supreme 
court  of  Minnesota,  after  referring  to  earlier  opinions  of  the 
same  court  the  other  way,  said  :  "  But,  on  mature  reflection, 
we  have  concluded  that  evidence  of  this  ki^id  ought  not  to  be 
admitted  under  any  circumstances,  and  that  the  rule  hereto- 
fore adopted  by  this  court  is  ou  principle  wrong  ;  not  for  the 
reason  given  by  some  courts,  that  the  acts  of  the  employes  in 
making  such  repairs  are  not  admissible  against  their  prin- 
cipals, out  upon  the  broader  ground  that  such  acts  afford  no 
legitimate  basis  for  construing  sacli  au  act  as  an  admission 
of  previous  neglect  of  duty.  A  persou  may  have  exercised  all 
the  care  which  the  law  required,  aud  yet,  in  the  light  of  his 
new  experience,  after  an  unexpected  accident  has  occurred, 
imd  as  a  measure  of  extreme  caution,  lie  may  adopt  additional 
safeguards.  The  more  careful  a  person  is,  the  more  regard  h^ 
has  for  the  lives  of  others,  the  mure  likely  he  would  be  to  do 
so  ;  and  it  would  seem  unjust  that  he  could  not  do  so  without 
being  liable  to  have  such  acts  construed  as  an  admission  of 
prior  negligence.  We  think  such  a  rule  puts  an  unfair  inter- 
pretation upon  human  conduct,  aud  virtually  holds  out  an 
inducement  for  contiuued  negligence."  30  Minn.  465,  468,  11 
Am.  &  Eng.  B.  Ct^.  168. 

The  same  rule  appears  to  be  well  settled  iu  England.  In 
a  case  in  which  it  was  affirmed  by  the  court  of  exchequer. 
Baron  Bramwell  said  :  "  People  do  not  furnish  evidence 
against  themselves  simply  byadoptiug  a  uew  plan  in  order  to 
prevent  the  recurrence  of  au  accident.  I  think  that  a  prop- 
osition to  the  contrary  would  be  barbarous.  It  would  be, 
as  I  have  often  had  occasion  to  tell  juries,  to  hold  that,  be- 
cause the  world  gets  wiser  as  it  gets  older,  therefore  it  was 
Joolish  before."    Hart  v.  RaUway,  21  Law  T.  (N.  8.),  261,  263. 
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As  tlie  iQcompeteDt  evidence  admitted  a^ainBt  the  defend- 
dsnt's  exceptioQ  bore  npon  ooe  of  the  pnnoipal  issaes  on 
trial,  and  tended  to  prejudice  the  jury  against  the  defendant, 
and  it  cannot  be  known  how  much  the  jury  were  influenced 
by  it,  its  sdmission  requires  that  the  judgment  be  reversed, 
and  the  case  remanded  to  the  sapreme  court  of  the  state  of 
Washington,  with  directions  to  set  aside  the  verdict  and  to 
order  a  new  triah 

Injury  from  DofectJvoAppllancat—Evidenca  of  R«pa1n  aftar  Aocidant — 
la  Uaacac.  Southern  PftcR.  Cu.,  (C.  C.  Or>:(,'..)  4U  Fed.  Kf|).  TUT,  it  was  held 
that  in  the  trial  of  an  action  for  damagea  fur  personal  injur]'  occaaioned  bj 
an  accident  to  a  bridge  on  a  railnraj,  it  is  eniir  to  admit  tvideuce  od  ths 

Crt  of  the  plaintiff  going  to  shoir  that  in  tl>e  recuostruciion  uf  ilie  bridge 
igitudinal  braces  were  used  where  none  liad  been  used  before.  Citing, 
lialley  b.  Car]>el  Co.,  Gl  Conn.  G34;  Morse  e.  Kxilruail  Co.,  SO  Minn.  46S, 
11  Am.  &  Bng.  It.  Cas.  168;  Railroad  Go.  e.  Clem.  133  Iiid.  13,  43  Am.  & 
En(t.  R.  Caa.  229;  Lanjt  e.  Sanger  (Wis.).  44  N,  W.  Rep.  1095. 

Evidence—Ret  Qettes— State m ant  u  to  the  Cause  of  Aeeldant. — Id 
an  action  to  recoTerdamages  for  thedeath  of  a  Bwitchmao,  killed  b;  sirik< 
ing  a  switch-target  pole  near  the  track,  a  stateiDent  made  bj  liim  at  the 
time  of  the  injurj  an  to  the  cause  thereof  was  properly  eicluded.  Jnhn- 
etun  s.  Oregon,  S.  L.  &  U.  N.  R.  Co.,  (Oreg.,  Oct.  25,  1893.)  31  Pac.  Rep, 
383. 

In  an  action  for  the  death  of  a  brakeman,  owing  as  alleged,  to  the  hand- 
hold of  a  car  giving  way,  the  declaration  of  the  deceased  "  that  handhold 
let  me  down,"  made  ton  witness  who  had  seen  the  accident,  and  bad  run 
to  help  the  brakemau  in  answer  to  hia  call,  after  the  exckmation  bj 
witneas  of.  "  What  in  the  world  !",  is  not  a  part  of  the  res  getta,  but  is  in 
the  nature  of  a  response  to  an  inquiry.  Louiivillo  &  K.  R.  Co.  e.  Pearson, 
(AJ&.,  Jan.4,  1803,)  13  So.  Rep.  ITd;  and  see,  generally,  Alcorn  v.  Chicago 
A  A.  R.  Co.  (Mu.),  48  Am.  &  Eng.  R.  Gas.  1S8,  and  cases  cited  iu  note,  ISl. 
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Pennsxltaioa  Go.et  d. 

(United  StaUt  OircuU  (hvrt.  If.  D.  Ohio,  W.  D..  April  S,  1898.) 

Intarttata  Commsroe  Act~lntarohange  of  TrafTio— J uiiid lotion  of  Fed- 
eral Court, — An  action  under  the  Interstate  Commerce  Act  by  one  railroad 
company  to  compel  another  to  receive  from  it  and  deliver  to  it  interstate 
freight  involves  a  federal  question  cognizable  by  the  federal  courts. 

Same — Application  of  Act  to  Railroad  Employat — Injunction. — The  man- 
datory provisions  of  the  Interstate  Commerce  Act  which  apply  to  railroad 
corporations  apply  with  equal  force  to  their  officers  and  employes,  and  an 
injunction  tocompel  a  raiirond  company  to  comply. with  the  provisions  of 
auch  act  applies  to  the  officers  and  employes  of  the  corporation,  and  takee 
effect  as  to  them  as  soon  aa  they  are  notified  thereof.  It  is  not  necessary 
that  they  should  be  made  parties  in  order  to  bind  them  by  the  writ  of  in- 
junction. 
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Mandatary  Injunctlan — iMuanoa  on  Prallmlnkry  Applisatton. — A  court  of 
equitj'  in  a  proper  cose  has  authority  to  iraue  &  maDdatory  iajunction 
Qpon  ft  prelimioary  application. 

Railroad  Employaa—Employei' Obligation  attoContlnuancalnSarvice. — 
The  employfia  of  a  railroad  compao;  HBauinc  tlie  implied  obligation  that 
they  will  not  leave  the  Krvice  nor  refuse  to  [lerrorni  their  dutiei  under  cir- 
cumstancea  whet)  such  conduct  on  tlieir  pan  would  imperil  lives  committed 
to  thB  coraiHtBy's  cootrol,  or  destroy  property  iuvolviog  irreparable  liisaand 
injury,  or  visit  upon  ic  severe  penalties.  The  Hg-ht  of  the  employ^  in  or- 
diaary  conditions  to  quit  the  master's  service  at  hie  optioD  dues  not  sppl7 
whire  1i'-  in  employed  by  a  railroad  company. 

Combination  among  Employaa  —  Unlawful  Organization  —  Powor  of 
Court*  to  Qrant  Relief. — If  ruin  to  the  businesB  of  railroads  and  disasters  to 
the  puulit:  are  the  result  of  conspiracy,  combination,  intimidation,  or  unlaw- 
ful acts  of  orgHnizalions  of  employ^,  the  courts  have  power  to  ([rant  relief 
by  restraining  employ^  from  acts  of  commission,  vlotencc,  or  intimidation, 
or  from  enforcing  rules  and  regulations  of  organizations  which  result  in 
irremedlnlile  injuries  to  their  employers  and  to  the  public. 

Strike  of  Railroad  Employes — Rafusal  to  Handla  Boycotted  Cars — Con- 
tempt of  Court. ^L'lcomotive  engineers  and  flremea  in  the  employ  of  a  rail- 
road cumpany  which  is  enjoined  from  refusing  to  handle  the  cars  of  a  cod* 
nectioK  line,  which  cars  its  employes  have  boycotted,  having  knowledge 
of  sucti  injunction,  are  not  guilty  of  contempt  of  court,  if,  on  being- 
ordered  by  their  employer  to  take  out  a  train  contaiaing  some  of  such  boy- 
cotted  cars,  tliey  rtfitse,  and  immediately,  unconditionally,  and  in  good 
faith  quit  their  employment.  But  an  engineer  cannot  be  permitted  to  pre- 
tend to  quit  the  service  of  his  company  for  the  evident  purpose  of  eTsding- 
the  order  of  the  court  by  any  trick  or  evasion.  If  ho  remains  in  the  com- 
pany's service  and  refuses  to  handle  the  boycotted  cars,  he  is  guilty  of  con- 
tempt of  court. 

Same— Combination  of  Employos  to  Strike. — While  one  or  more  em- 
ployes may  be  free  to  quit  their  employer's  service  at  will,  a  combination  of 
a  number  of  them  to  do  so  for  the  purpose  of  injuring  the  public  and 
oppressing  employers  by  unjustly  subjecting  them  to  the  power  of  confed- 
mischief,  is  crimiaal. 


In  equity. 

Froceedmgs  to  attacli  certain  employeB  of  the  Lake  Shore 
£  M.  S.  B.  Co.  for  contempt  of  court. 

AUsx.  L.  Smith,  for  complainant, 

George  C.  Oreen  and  £.  D.  Potter,  tor  Lake  Shore  A  M.  S. 
B.Co. 

E.  W.  Tderton,  lot  Pennsylvania  E.  Co. 

Frank  H.  Surd  and  Jamea  Southerd,  for  accused  engineers 
and  firemen. 

Ricks,  J.^ — This  suit  was  instituted  by  the  Toledo,  Ann  Arbor 
&  North  Michigan  Railway  Company  to  compel  the  Lake  Shore 
I  t«rtteta  ^  Michigan  Southern  Railroad,  the  PennBylTani^ 
Miaiii*r«i  i«t  Company,  and  other  defendants  to  receive  from  it 
— jarindictioi  and  deliver  to  it  freight  and  cars  destined  from  one 
•fMirt.  state  to   another,  commonly  known   as  interstate 

Ireight.    The  bill  was  drawn  to  enforce  the  third  section  of 
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tlie  Interstate  Commerce  Act,  wliicli  provides  "  tliat  it  shall 
be  onlawful  for  &nj  commoD  carrier  subject  to  the  provisioDS 
of  this  act  to  make  or  give  any  uudue  or  uureasouable  pref- 
erence or  advantage  to  any  particalat.  person,  companj,  farm, 
corporation,  or  locality,  or  any  particular  description  of  traf- 
fic, in  any  respect  whatsoever,  or  to  subject  any  particular 
pei'son,  company,  firm,  corporation,  or  locality,  or  any  partic- 
ular description  of  traffic,  to  any  undue  or  unreasonable  prej- 
udice or  disadvaut^e  in  any  respect  whatsoever." 

The  common  carriers  subject  tu  the  provisions  of  that  act 
are  defined  by  the  statute  to  be  "  any  common  carrier  or 
carriers  engaged  in  the  transportation  of  passengers  or  prop- 
erty wholly  by  railroad,  or  partly  by  railroad  and  partly  by 
water  when  both  are  used,  under  a  common  control,  manage- 
ment, or  arrangement,  for  a  continuous  carriage  or  shipment 
from  one  state  or  territory  of  the  United  States,  or  the  Dis- 
trict of  Columbia,  to  any  other  state  or  territory'  of  the  United 
States." 

The  subject-matter  of  this  litigation  is  therefore  the  con- 
struction  and  enforcement  of  an  act  of  Gougr^ss,  and  the 
court  acquires  jurisdiction  because  of  the  federal  question 
involved.  That  such  question  is  involved,  I  think  too  plain 
for  serious  controversy.  It  is  sufficient  to  constitute  a  case 
ior  cogoizance  by  a  federal  court  if  it  involves  but  a  single 
ingredient  or  question  dependent  on  the  constitution  or  a 
law  or  a  treaty  of  the  United  States,  although  it  may  at  the 
same  time  involve  any  other  questions  that  depend  on  the 
general  principles  of  law.  Chief  Justice  Mahshall,  in  Osborn 
V.  United  States  Bank,  9  Wheat.  738,  considered  this  point 
and  came  to  the  following  conclusion :  "  We  think,  then,  that 
when  a  question  to  which  the  judicial  [)ower  of  the  Union  is 
extended  by  the  constitution  forms  an  ingredient  of  the  orig- 
inal case,  it  is  in  the  power  of  Congress  to  give  circnit 
courts  jurisdiction  of  that  cause,  although  other  questions  of 
fact  or  law  may  be  involved  in  it."  Bemedies  of  a  similar 
nature  might  undoubtedly  be  invoked  under  statates  and  the 
common  law;  but  the  act  in  question  affords  the  broadest  and 
most  effective  relief,  and  the  jurisdiction  is  therefore  safely 
grounded  upon  that  law. 

Upon  the  filing  of  this  bill  on  the  11th  day  of  March,  and 
upon  application  of  the  complainant  to  me,  at  chambers,  in 
Cleveland,  a  mandatory  injunction  was  allowed,  Tke  iBjaB<i(i«B 
directed  to  the  defendants,  their  agents,  officers,  ^"A"*'^ 


servants  and  employes,  and  it  was  therein  ordered  Bigjci. 

"  that  the  said  defendants,  Albert  0-.  Blair,  Jacob  S.  Morris, 

ike  Erie  Bail- 
them  Kailway 
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Oompscr.  the  Michigan  Central  Bailroad  CompanT,  the  Cin- 
cinnati, Hamilton  &  Dayton  !Railroad  Companr,  the  Toledo 
&  Ohio  Central  Bailway  Company,  the  Columbus,  Hocking 
Valley  &  Toledo  Kailway  Company,  the  Cincinnati,  Jackson  & 
Mackinaw  Kailway  Company,  and  each  of  them  and  their  offi- 
cers, agents,  servants  and  employes  be  and  they  are  hereby 
enjoined  and  restrained  from  refusing  to  offer  and  extend  to 
said  the  Toledo,  Ann  Arbor  &  Xorth  Michigan  Railway  Com- 
pany the  same  eqnal  facilities  for  interchange  of  traffic  ou 
interstate  business  between  said  railw^  companies  as  are  en- 
joyed by  other  railway  companies,  and  from  refusing  to  receive 
from  said  the  Toledo,  Ann  Arbor  &  North  Michigan  Bailway 
Company  cars  billed  from  points  in  one  state  to  points  in 
another  state  which  may  be  ofiered  to  said  defendant  com- 
panies by  the  complainant ;  and  from  refusing  to  deliver  in 
like  manner  to  said  complainant  cars  which  may  be  billed 
over  complainant's  line  from  poiuts  in  one  state  to  points  in  ' 
other  states. 

"  Ordered  that  a  writ  of  injuuctiou  be  issaed  out  of  and  un- 
der the  seal' of  this  court  as  prayed  for  in  the  bill  of  com- 
Elaint,  to  remain  in  force  until  the  further  order  of  the  court 
erein."  * 

The  application  for  this  order  was  made  to  me  at  chambers, 
in  Cleveland,  late  on  Saturday  night,  March  11th.  The  situa- 
tion set  out  in  the  bill  disclosed  an  emergency  in  which 
prompt  action  was  necessary.  I  had  granted  a  similar  man- 
datory order  in  1891  on  a  bill  for  an  injunction  filed  in  this  . 
court  by  the  Wheeling  &  Lake  Erie  Bailroad,  and  it  was  en- 
forced with  beneficent  results  as  against  its  en^^eers,  firemen, 
and  trainmen,  who  had  refused  to  handle  interstate  commerce 
freight  loaded  on  cars  consigned  to  various  porta  on  Lakes 
Superior  and  Michigan.  The  bUI  in  this  case  clearly  entitles 
the  complainant  to  relief  as  against  the  defendant  railroads, 
who  were  threatening  to  refuse  to  receive  or  deliver  interstate 
freight. 

The  section  of  the  Interstate  Commerce  Law  above  quoted 
made  it  mandatory  upon  connecting  railroads  to  receive  and 
deliver  passengers  and  freight,  and  to  afford  equal  facilities 
for  the  interchange  of  traffic.  Corporations  can  act  only 
through  their  officers,  agents  and  servants,  so  that  the  man- 
datory provisions  of  the  law  which  apply  to  the  corporation 
apply  with  equal  force  to  its  officers  and  employes. 

It  has  been  urged  b;  counsel  for  the  accused  that  they 
should  have  been  made  parties  defendants ;  should  have  been 
served  with  notice  of  the  application  for  an  injunction ;  and 
that  notice  of  the  allowance  of  the  order  should  have  been 
c;iTen  to  them  the  same  as  to  the  defendant  railroads,  in  order 
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to  DOW  anthorize  the  coort  to  fiod  tbat  tliej  had  sach  notice 
as  to  hold  them  for  contempt.  We  do  not  eoncedu  this  prop- 
osition. As  lias  jast  been  stated,  a  corporation  can  act  onij 
through  its  officers  and  employes,  and  a  duty  imposed  by  law 
or  by  an  order  of  a  court  of  competent  jurisdiction,  upon  a 
corporation,  applies  to  the  officers  and  employes  of  that  cor- 
poration, and  takes  effect  as  to  them  so  soon  as  they  are  in 
fact  properly  notified  of  the  nature  and  scope  of  the  law  or 
order.  Writs  of  injunction,  of  whatever  nature  they  may  be, 
when  directed  to  a  corporation,  always  run  against  it  and  its 
^^nts,  servants,  employes,  etc.,  etc.  The  order  now  before 
UB  was  so  allowed,  and  it  was  so  issued.  It  would  very  much 
embarrass  the  courts  in  administering  the  law  if  counsel  are 
right  in  this  contention.  The  difficulties  would  almost  be  in- 
superable if  it  were  necessary  to  make  all  the  several  thousand 
employes  of  the  defendaut  railroads  parties  before  the  orders 
and  processes  of  the  court  become  effective  as  to  them.  They 
are  part  of  the  administrative  force  of  their  respective  corpo- 
rations, and  in  that  respect  a  part  of  them. 

It  is  therefore  sufficient,  I  think,  if  in  fact  they  are  served 
with  full  and  proper  notice  of  the  orders  and  processes  of  the 
court,  to  make  them  binding  upon  them.  It  is  not  necessary 
to  make  them  parties. 

The  authority  of  the  court  to  issue  such  an  order  has  been 
questioned,  but  it  rests  on  well-established  prin-  Mnamirj  u- 
ciplea.  In  Beadel  v.  Perry,  L.  R.,  3  Eq.  465,  a  man-  (Jl^'"^"*"" 
datory  injunction  was  granted  on  motion  by  Sir  t„„, 
John  Stuabt,  V.  G.  In  giving  judgment  in  that  case,  lie  said : 
"  Reference  having  been  made  to  a  supposed  rule  of  court 
that  mandatory  injunctions  cannot  properly  be  made  except 
at  the  hearing  of  the  cause.  I  never  heard  of  such  a  rule. 
Lord  Cottenham  was,  so  far  aa  I  know,  the  first  judge  who 
proceeded  by  way  of  mandatory  injunction,  and  he  took  great 
care  to  see  that  the  party  applying  was  entitled  to  relief  in 
that  shape." 

In  Coe  V.  L.  i&  N.  B.  B.,  when  application  was  made  to 
Judge  Baxteb,  of  the  United  States  Circuit  Court,  at  Nashville, 
Tenn.,  for  a  mandatory  injunction  restrainiug  the  defendant 
from  discriminating  against  the  complainant's  business  in 
handling  live-stock,  and  especially  from  inhibiting  persons 
from  consigning  live-stock  to  complaint's  yards,  that  learned 
judge  said :  "  Ought  a  mandatory  order  to  issue  upon  this 
prelimiuary  application?  Clearly  not,  unless  the  urgency  of 
the  case  demands  it,  and  the  rights  of  the  parties  are  free 
from  reasonable  doubt.  The  duty  which  complainants  seek 
by  this  suit  to  enforce  is  imposed  and  defined  by  law — a  duty 
of  whif-h  the  court  has  judicial  knowledge.    Ijie  injonotion 


D,a,;,zeclbyG00gIe 


a98       TOLEDO,   ETO.,   K.    00.   V.    PENNBYLVASIA  CO.    [VOL.  63 

compelling  its  performance  pending  this  controTeraj  can  do 
the  aefendant  no  harm ;  whereas  a  snspension  of  the  accomo- 
dations would  work  inevitable  and  irreparable  mischief  to  the 
compIaiDant.  The  injnnction  prayed  for  vill  therefore  be 
issued. " 

In  the  case  now  under  consideration,  the  du^  which  tho 
complainant  seeks  to  have  enforced  is  defined  by  law,,  and 
the  rights  of  the  parties  are  free  from  doubt,  so  tiiat  it  seemed 
a  proper  case  for  the  order  to  issue,  and  it  was  therefore  al- 
lowed. 

This  order  was  served  upon  the  several  defendants,  and  the 
Lake  Shore  k  Michigan  Southern  Railroad,  throngh  its  gen- 
eral superintendent,  Mr,  Canuiff,  made  publication  of  the  order 
in  such  a  way  as  to  bring  it  to  the  attention  of  its  employes, 
and  particnlarlj^  to  those  of  its  engineers  driving  engines  on 
the  Detroit  IMvisioD,  where  the  interchange  of  cars  with  the 
Ann  Arbor  road  was  frequent. 

On  the  18th  of  March,  affidavits  were  filed  that  certain  of 
its  employes  refused  to  obey  the  orders  of  the  court;  and, 
based  thereon,  an  application  was  made  by  the  Lake  Shore  & 
Michigan  Southern  Bailroad  for  an  order  to  issue  attaching 
certain  of  its  employes  for  contempt  for  a  violation  of  that 
order.  Thereupon  the  court  directed  a  citation  to  issue  to 
said  employ^  requiring  them  to  appear  and  show  canse  why 
they  should  not  be  attached  for  contempt.  This  is  the  usual 
and  well-established  practice  in  such  cases,  and  has  abundant 
precedents  in  this  district  vrithin  the  past  ten  years. 

It  is  said  the  orders  issued  in  this  case  are  without  prece- 
dent Every  just  order  or  rule  known  to  equity  was  bom  of 
eome  emei^ency,  to  meet  some  new  conditions,  and  was  there- 
fore, in  its  time,  without  a  precedent  If  based  on  soand 
principles,  and  beneficent  results  follow  their  enforcement, 
affording  necessary  relief  to  the  one  party  without  impoainff 
illegal  burdens  on  the  other,  new  remedies  and  nnprecedented 
orders  are  not  unwelcome  aids  to  the  chancellor  to  meet  tho 
constantly  varying  demands  for  equitable  relief.  Mr.  Justice 
Brewer,  sitting  in  the  circuit  court  for  Nebraska,  said :  "  I  be- 
lieve most  thoroughly  that  the  powers  of  the  court  of  equity 
are  as  vast,  and  its  processes  and  procedui'e  as  elastic,  as  ail 
the  changing  emergencies  of  increasingly  complex  business 
relations  and  the  protection  of  rights  can  demand."  Mr. 
Justice  Blitohfobd,  speaking  for  the  supreme  court  in  Joy  v. 
St.  Louis,  in  138  U.  3.  1,  45  Am.  &  Eng.  B.  Caa  665,  said : 
K  #  »  •  It  jg  one  of  the  useful  functions  of  a  court  of  equity 
that  its  methods  of  procedure  are  capable  of  being  made  such 
as  to  accommodate  themselves  to  the  development  of  the  inter- 
ests of  the  public  in  the  progress  of  trade  and  traffic  by  new 
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metliods  of  intercourse  and  tranaportatioii."  The  spirit  of 
these  decisions  lias  controlled  this  court  in  its  action  in  this 
case. 

Before  proceeding  to  pass  npon  the  evidence  as  to  whether 
the  men  now  before  the  court  under  charges  for  KightofBM- 
contempt  are  guilty  or  not,  it  may  be  profitable  to  piorNto 
consider  the  general  principles  of  law  applicable  to  itrike. 
the  duties  with  which  the  accused  were  charged  by  the  orders 
itssaed  to  them  and  to  their  employers.  Tbey  were  in  the 
employ  of  the  defendant,  the  Lake  Hhore  &  Michigan  Boutb- 
em  Bailroad,  at  the  time  the  orders  iu  this  case  were  made, 
compelling  it  to  receive  from  the  Ann  Arbor  road  all  inter- 
state freigiit'it  might  tender.  The  testimony  shows  that  the 
terms  of  this  order  were  made  known  to  the  employes  gen- 
erally, and  that  they  were  thoroughly  advised  of  its  scope  and 
mandatory  pro^Tsious.  That  their  employer  was  obligated, 
both  under  the  general  provisions  of  the  interstate  commerce 
law  and  under  this  order  of  the  court,  to  receive  and  haul  all 
interstate  freight  must  have  been  known  to  them.  They  must 
also  be  held  to  have  known  that  the  penalties  of  the  law  were 
severe  in  case  their  employer  violated  either  the  law  or  the 
order  of  the  court  Holdinf^  to  tliat  employer,  so  engaged  in 
this  great  public  undertaking,  the  relation  thev  md,  they 
owed  to  him,  and  to  the  public,  a  higher  duty  tnan  though 
their  service  had  been  d'le  to  a  private  person.  They  entered 
its  service  with  full  knowledge  of  the  exacting  dnties  it  owed 
to  the  public.  They  knew  that  if  it  failed  to  comply  with  the 
laws  in  any  respect,  severe  penalties  and  losses  would  follow 
for  such  neglect.  An  implied  obligation  was  therefore  assumed 
by  the  employes  upon  accepting  service  from  il^  under  such 
coaditions,  that  they  would  perform  their  duties  in  such  man- 
ner as  to  enable  it  not  only  to  discharge  its  obligations  faith- 
fully, but  also  to  protect  it  against  irreparable  losses  and 
injuries  and  excessive  damages  by  any  acts  of  omission  on 
their  part.  One  of  these  implied  conditions  on  their  behalf 
was  that  they  would  not  leave  its  service  or  refuse  to  perform 
their  duties  under  circumstances  when  such  neglect  on  their 
part  wonld  imperil  lives  committed  to  its  care ;  or  the  destruc- 
tion of  property  involving  irreparable  loss  and  injury ;  or  visit 
upon  it  severe  penalties.  In  ordinary  conditions  as  between 
employer  and  employ^,  the  privilege  of  the  latter  to  quit  the 
former's  service  at  his  option  cannot  be  prevented  by  re- 
straint or  force.  The  remedy  for  breach  of  contract  may  fol- 
low to  the  employer,  but  the  employ^  has  it  in  his  power  to 
arbitrarily  terminate  the  relations  and  abide  the  consequences. 
Bnt  these  relative  rights  and  powers  may  become  quite  dif- 
ferent in  the  case  of  the  employes  of  a  great  public  corpora- 


D.cnzcd  by  Google 


SOO       TOLEDO,    ETC.,    B.   CO.   V.   PENNSiLVANIA   00.   [vOL.  63 

tioQ,  charged  by  the  law  with  certain  great  truBts  and  duties 
to  the  public  An  engineer  and  fireman,  who  start  from  Toledo 
with  a  train  of  cars  filled  with  passengers  destined  for  Cleve- 
land, begin  that  joamej  ander  contract  to  drive  their  engine 
and  draw  the  cars  to  the  destination  agreed  upon.  Will  it  be 
claimed  that  this  engineer  and  fireman  coald  quit  their  em- 
ployment when  the  train  is  part  way  on  its  route,  and  abandon 
it  at  some  point  where  the  lives  of  the  passengers  would  be 
imperilled,  and  the  safety  of  the  property  jeopardized  ?  The 
simple  statement  of  the  proposition  carries  its  own  condemna- 
tion with  it  The  very  nature  of  their  service,  involving  as  it 
does  the  custody  of  human  life,  and  the  safety  of  millions  of 
property,  imposes  upon  them  obligations  and  duties  com- 
mensurate with  the  character  of  the  trusts  committed  to 
them.  They  represent  a  class  of  skilled  laborers,  limited  in 
number,  whose  places  cannot  always  be  supplied.  The  en- 
gineers on  the  Lake  Short  &  Michigan  Southern  Bailroad 
operate  steam  engines  moving  over  ite  different  divisions 
2600  cars  of  freight  per  day.  These  cars  carry  supplies  and 
material,  upon  the  delivery  of  which  the  labor  of  tens  of  thou- 
sands of  mechanics  is  dependent.  These  cars  carry  the  prod- 
ucts of  factories  whose  out-pnt  must  be  speedily  carried  away 
to  keep  their  employes  in  labor.  The  suspension  of  work  on 
the  line  of  such  a  vast  railroad,  by  the  arbritary  action  of  the 
body  of  its  engineers  and  fireman,  would  paralyze  the  business 
of  the  entire  country,  entailing  losses,  and  bringing  disaster 
to  thousands  of  uuotfendiug  citizens.  Contracts  would  be 
broken,  perishable  property  destroyed,  the  travelling  public 
embarrassed,  iujaries  sustained,  too  many  and  too  vast  to  be 
enumerated. 

All  these  evil  results  would  follow  to  the  public  because  of 
the  arbitrary  action  of  a  few  hundred  men,  who,  without  any 
grievance  of  their  own,  without  any  dispute  with  their  own 
employer  as  to  wages  or  hours  of  service,  as  appears  from  tiie 
evidence  in  this  ease,  quit  their  employment  to  aid  men,  it 
may  be,  on  some  road  of  minor  importance,  who  have  a  dif- 
ference with  their  employer  which  they  fail  to  settle  by  ordi- 
nary methods.  If  sucli  ruin  to  the  business  of  employers,  and 
such  disasters  to  thousands  of  the  business  public  who  are 
helpless  and  innocent,  is  the  result  of  conspiracy,  combination, 
intimidation,  or,uulawfnl  acts  of  organizations  of  employes, 
the  courts  have  the  power  to  grant  partial  relief,  at  least,  by 
restraining  employes  from  acts  of  commission,  of  violence  or 
intimidation,  or  from  enforcing  rules  and  regulations  of  organ- 
izations which  result  in  irremediable  injuries  to  their  employers 
and  to  the  public. 

It  is  not  necessary  for  the  purposes  of  this  case  to  ouder- 
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take  to  define  with  greater  certaiDtv  the  exact  relief  which 
BQch  cases  may  properly  invoke ;  but  that  the  necessities 
growing  oat  of  the  vast  and  rapidly  multiplying  interests  fol- 
lowing an  extended  railway  buaiuess  make  new  and  corre- 
spondingly efBcient  measnrett  for  relief  essential  is  evident ;  and 
the  courts,  in  the  exercise  of  their  equity  jurisdiclioD,  must 
meet  the  emergencies  as  far  as  possible  within  the  limits  of 
existing  laws,  until  needed  additional  legislation  can  he  se- 
cured. 

The  evidence  in  this  case  shows  in  a  strong  light  the  unrea- 
sonableness of  some  of  the  rnles  and  regnlatious  under  which 
employe.^  consent  to  be  governed  in  their  own  labor  organiza- 
tious.  It  appears  from  the  evidence  that,  'nnder  the  terms 
of  their  employment,  the  Lake  Shore  &  Michigan  Sonthem 
Eailwfiy,  tliouf^h  empowered  to  suspend  or  discharge  its  en- 
giueei's,  must  thereafter  graut  them  a  fair  and  impartial  hear- 
ing within  a  reasonable  time,  and  if  found  blameless  they 
must  be  paid  such  wages  as  they  would  have  earned  during 
the  time  of  suspension  or  discharge.  But  the  engineers  on' 
their  part,  by  their  action  in  this  case,  claim  the  right  to  quit 
the  company's  service  without  a  moment's  notice  and  with- 
out cause.  Every  engineer  and  fireman  conceded  on  the 
witness-stand  that  he  was  perfectly  satisfied  with  fais  wages, 
perfectly  satisfied  with  his  hours  of  labor,  and  with  his  em- 
ployer in'every  respect,  and  would  be  glad  to  continue  in  the 
company's  employ,  but  admitted  that  he  quit  the  service  ar- 
bitrarily and  without  notice,  because  of  the  boycott  gainst 
the  Ann  Arbor  road.  While  denying  that  there  had  been 
noy  understaiidiug  or  agreement,  or  any  rule  or  notice  by 
which  all  had  arbitrarily  left  the  company's  service,  the  evi- 
dence shows  such  a  uniform  line  of  action,  such  an  unanimity 
in  the  manner  of  qnitting,  and  in  the  reasons  assigned,  as  to 
conviuce  me  that  tliere  was  a  common  design  and  a  common 
purpose  in  what  they  did.  Each  one  of  them  admitted  that 
when  he  was  asked  if  he  would  continue  in  the  company's  em- 
ploy and  obey  the  order  of  the  court  if  the  boycotted  cars  or 
freight  were  taken  out  of  bis  trains,  he  had  agreed  to  do  so. 
This  clearly  shows  that  they  were  controlled  in  their  acts,  not 
by  a  grievance  they  had  against  their  employer,  but  by  a  rule 
or  order,  which  has  since  been  brought  into  court,  and  which 
my  associate,  Judge  Tapt,  will  deal  with  in  his  opinion.' 

Now  let  u8  apply  these  principlesgeneralof  equity  which  are 
consistent  with  every  rule  of  natural  law  and  justice  coBU-pt  tt 
to  the  facts  of  this  case,  so  far  as  they  affect  those  eHrt— wueh 
■  now  charged  with  contempt  of  court     The  evidence  • 
shows  that  according  to  the  rules  and  customs  of  ' 
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the  comp^n^,  the  eogineers  were  ps^d  $3.75  for  a  ran  of  100 
miles,  and  were  paid  for  overwork.  The  time  for  computing 
compensation  began  at  the  hoar  they  were  called  to  leave  the 
yard  and  ended  when  they  gave  np  their  engines  in  the  yard, 
and  they  were  entitled  to  pay  for  that  time,  even  though  their 
eDgines  did  not  move  a  wheel.  Their  service  was  therefore 
due  to  the  company  from  the  hoar  when  their  compensation 
began.  The  period  of  service  continued  during  the  time 
usually  occupied  in  making  the  run  for  which  they  were 
called.  During  that  period  they  were  constantly-  subject  to 
the  orders  of  the  company,  and  by  custom  and  usage  the  re- 
lation of  employer  and  employ^  was  in  force  for  that  time. 
This  is  the  most  limited  period  that  can  be  claimed  for  their 
term  of  service  under  the  evidence  before  me. 

On  the  afternoon  and  night  of  the  17th  of  March,  a  train  of 
cars  was  made  up  in  the  yards  of  the  Lake  Shore  &  Michigan 
Southern  road  at  Air  Line  Junction,  destined  for  Detroit. 
About  six  o'clock  p.  h.,  Engineer  Clark  and  Firemen  Thomp- 
son were  called  to  make  the  nm.  They  prepared  their  en- 
gine, ran  it  into  the  yard,  and  backed  down  to  within  half  a 
car-length  of  the  train,  and  before  coupling  it  learned  that 
the  first  seven  cars  were  billed  for  Alexis,  and  intended  for 
the  Ann  Arbor  road.  Thereupon  Clark  took  his  clothes  from 
his  box,  announced  to  an  officer  of  the  company  that  he 
would  quit  its  service,  and  proceeding  to  the  office  turned 
over  his  book  of-  rules  to  the  officer  in  charge.  A  call  was 
then  sent  out  for  Engineer  Case  and  Fireman  Messier.  They 
brought  their  engine  to  the  train,  coupled  it,  and  on  learning 
from -the  conductor  that  seven  cars  were  to  be  delivered  at 
Alexis,  Case  said  he  would  quit  the  service  and  did  so.  A 
call  was  then  sent  oat  for  Kngineer  Butter  and  Fireman 
James,  and  their  engine  was  btought  out  and  coupled  to  the 
train.  When  Bulger  learned  that  Alexis  cars  were  to  be 
delivered,  he  quit  his  employment  and  left  the  yard,  having 
turned  over  his  book  of  rules.  A  call  was  then  sent  out  for 
Engineer  Conley  and  Fireman  Westg^e,  whose  engine  was  in 
the  same  way  coupled  to  the  train.  Conley  declined  to  haul 
the  Alexis  cars,  and  quit  the  company's  employment.  He 
offered  to  run  the  train  out  if  tne  obnoxious  cars  were 
removed. 

It  is  unnecessary  to  state  the  evidence  more  in  detaih  The 
proof  is  clear  that  all  of  these  engineers  and  firemen  folly 
nnderstood  the  order  of  the  court,  and  knew  that  if  they  con- 
tinued in  the  company's  service  they  would  be  compelled  to 
obey  it.  Bather  than  do  that  they  qoit  their  Employment. 
Had  they  the  right  to  do  bo  under  the  circumstances  surround- 
ing them  ?    The  train  which  they  refused  to  haul  was  safely 
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stored  in  the  company's  yard.  No  special  injaiy  reBnlted 
from  their  refasal  to  continue  in  the  service.  No  lives  were 
imperilled  and  no  property  jeopardized  by  their  act.  These 
facts  clearly  present  extreme  cases  where  a  court  of  equity  is 
Asked  to  enforce  the  performance  of  contracts  for  personal 
service.     The  engineers  were  all  bound  by  their  terms  of  em- 

Elovment  to  haul  the  train  to  Detroit.  IHiey  had  been  rcgn- 
irly  called  for  service  and  entered  m)on  it,  and  were  in  law 
.  obligated  to  continue  ia  that  service  for  the  period  of  twelve 
hoars,  which  covered  their  run.  They  have  broken  their  con- 
tract, and  the  employer  has  its  remedy  at  law,  inadequate 
though  it  be. 

£at  this  court  recognizes  to  its  fullest  extent  the  large 
measure  of  personal  liberty  permitted  to  employes,  and  while 
it  feelsthey  have  violated  their  contract  of  service,  it  disclaims 
any  power  to  compel  them  to  continue  that  service  against 
their  will  under  the  facts  of  this  case.  The  insuperable  diJE- 
ficulties  attending  an  attempt  to  enforce  the  performance  of 
oontinuons  personal  service  have  heretofore  deterred  courts 
of  equity  from  undertaking  to  grant  relief  in  such  cases.  But 
in  the  varying  circumstances  under  which  the  employer's 
rights  to  such  relief  are  presented,  it  often  happens  that  ade- 
quate protection  ia  possible  by  restraining  the  employes  from 
jrefraining  to  do  acts  which  they  have  combined  and  conspired 
to  do,  and  the  inhibiting  of  which  secures  the  relief  to  which 
the  employer  is  clearly  entitled.  By  such  modes  of  preced- 
nre,  courts  of  equity  are  often  able  to  afiford  protection  where 
they  could  not  do  it  by  attempting  to  enforce  specific  per- 
formance. But  it  is  urged  that,  while  the  court  might  not 
have  the  power  to  compel  performance  of  service  in  these 
cases,  it  has  power  to  punish  for  contempt  those  who  refuse 
to  obey  its  orders.  But  if  the  court  could  not  compel  the 
employ^  to  perform  by  continuing  its  service,  it  would  not  be 
a  contempt  of  court  on  the  employe's  part  to  exercise  the  right 
to  quit  the  service.  If  the  employe  quits  in  good  faith,  un- 
conditionally and  absolutely,  under  such  circumstances  as  are 
now  under  consideration,  he  is  exercising  a  personal  right 
which  cannot  be  denied  him.  But  so  long  as  he  continues  in 
the  service,  so  long  as  he  undertakes  to  perform  the  duties  of 
engineer  or  fireman  or  conductor,  so  long  the  power  of  the 
court  to  compel  him  to  discharge  all  the  duties  of  his  position 
is  unquestionable,  and  will  be  exercised.  As  hereinfore  in- 
timated, the  duties  of  an  employ^  of  a  public  corporation  are 
such  that  he  cannot  always  choose  his  own  time  for  quitting 
that  service,  and  so  long  as  he  undertakes  to  perform  and 
continues  his  employment,  the  mandatory  orders  of  the  court 
to  compel  all  lawful  service  can  reach  him  and  be  enforced. 


D.cnzcdbvGoOglc 


304        TOLEDO,   ETC.,   R.   CO.   V.   PENNSYLVANIA   CO.    [VOL.  fiS 

The  circumstances  when  this  freedom  to  quit  the  service  ccn- 
tinnes  and  when  it  terminateB,  it  is  not  necessary  to  deter- 
mine ;  but  there  certainly  are  tiines  and  conditions  when  sack 
right  must  be  denied. 

The  case  cited  by  council  in  which  public  officers  have  not 
been  permitted  to  resign  to  avoid  the  mandatory  orders  of 
a  court  do  not  apply  here.  A  different  principle  is  there  in- 
volved. In  most  cases  the  teunre  of  oiUce  continues  until  a 
successor  is  chosen  aud  qualifies. 

It  is  our  day  to  deal  with  the  facts  of  these  cases  as  they 
are  presented.  The  parties  now  chained  with  contempt  mnsi 
be  tried  on  the  facts  as  they  have  been  made  to  appear ;  and, 
having  fully  considered  them,  I  conclude  that  engineers 
Clark,  Case,  Kutger  and  Couley,  and  their  firemen  as  named, 
quit  the  service  of  the  Lake  Shore  Sl  Michigan  Southern 
Railroad  under  circumstances  when  they  had  a  rigt  to  do  so, 
and  that  they  are  not,  therefore,  in  contempt  of  court  because 
of  such  conduct,  and  they  will  be  discharged. 

In  reaching  this  conclusion,  I  have  treated  these  cases  as 
criminal  in  their  character,  and  given  the  accused  the  benefit 
of  the  reasonable  doubt,  especially  as  to  the  extent  to  which 
they  had  conspired  to  act  concertedly  in  qaittinfi;  service  in  a 
way  to  injure  their  employer  and  aid  in  enforcing  a  boycott. 
An  act  when  done  by  an  individual  in  the  exercise  of  a  right 
may  be  lawful,  but  when  done  by  a  number  conspiring  to  in- 
jure or  improperly  inflaence  another  may  be  unlawfuL  One 
or  more  employes  may  lawfully  quit  their  employer's  service 
at  will;  but  a  combination  of  a  number  of  them  to  do  so  for 
the  purpose  of  injuring  the  public  dnd  oppressing  employes 
by  unjustly  subjecting  them  to  the  power  of  the  confederates 
for  extortion  or  for  mischief  is  crimmaL 

We  do  not  therefore  here  determine  that  s  conspiracy 
entered  into  by  the  employes  of  one  railroad  to  boycott  an- 
other railroad  may  not  exist  under  such  circumstances  of 
aggravation  as  to  make  it  entirely  proper  for  a  court  of 
equity,  in  dealing  with  such  conspiracy,  to  prevent  an  em- 
ploye from  quitting  the  service  in  which  he  is  engaged  solely 
as  a  means  of  carrying  out  his  part  in  such  conspiracy,  and 
for  no  other  purpose  than  to  aid  in  enforcing  such  boycott. 

But  the  conduct  of  Engineer  Lennon  presents  quite  a  differ- 
ent case.  He  was  on  his  run  from  Detroit  to  Air  Line  Junc- 
tion with  a  train  of  forty-five  cars.  He  reached  Alexis  station 
at  10:07  A.  h.,  and  was  there  ordered  to  take  an  empty  oar 
from  the  Ann  Harbor  "  Y  "  for  Air  Line  Junction.  This  was 
one  of  the  boycotted  cars.  He  refused  to  switch  the  car  into 
the  train,  and  held  it  there,  against  positive  orders,  from  10:07 
A.  ic.  to  3:15  P.  IL,  and  then  proceeded  on  his  nui]  after  re- 
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ceiving  a  dispatch  from  the  ohairman  of  the  grievance  com- 
mittee, wfaicn  read  as  follows:  "You  can  come  along  and 
handle  Ann  Arbor  care."  That  message  meant  that  the  boj- 
eott  had  been  raised.  Though  Lennon  Had  been  twice  ordered 
by  telegraph  bj  the  offioers  of  the  road  to  come  on  with  his 
train  he  refoBed  to  do  it,  b«t  promptly  moved  it  when  he  got 
permission  to  do  so  from  one  who  had  no  official  relation  to 
the  company  and  no  right  to  interfere  with  the  movement  of 
ite  trains.  When  he  received  the  order  at  Alexis  to  take  the 
Ann  Arbor  car  he  refused,  and  said,  "  I  quit."  He  afterward 
^reed  with  the  superintendent  of  the  Detroit  division  to  take 
his  train  to  its  destination,  if  the  order  to  take  the  boycotted 
car  was  countermanded.  He  remained  with  his  engine  and 
brought  his  train  to  Air  Line  Junction.  When  he  arrived  at 
that  point,  as  the  termination  of  his  mn,  he  says  in  hia  testi- 
mony that  "  the  caller  told  me  when  I  registered,  '  Yon  get 
134.'  "I  said,  'All  right,  I'll  be  up.'"  It  was  his  duty  "to 
give  me  such  notice."  Though  he  claims  to  have  quit  at  Alexis 
about  ten  o'clock  in  the  morning,  he  brought  his  train  to  its 
destination,  and  when  told  what  his  next  run  would  be,  gave 
no  notice  of  having  quit  or  of  intending  to  quit.  This  is  satis- 
factory evidence  that  he  did  not  quit  in  good  faith  in  the 
morning,  but  intended  to  continue  in  the  company's  service, 
and  that  his  conduct  was  a  trick  and  device  to  avoid  obeying 
the  order  of  the  court.  He  admitted  having  seen  the  court's 
order  when  confronted  with  it  at  Alexis. 

I  cannot  conceive  of  any  principle  of  law  under  which  such 
conduct  can  be  justified.  An  engineer  cannot  be  permitted  to 
pretend  to  quit  the  service  of  hia  company  in  the  manner  stated, 
with  his  train  on  the  main  track  ten  miles  from  its  destination, 
and  for  the  evident  purpose  of  evading  an  order  of  the  court 
which  was  equally  in  force  against  employer  and  employ^.  If 
each  an  abandonment  of  service  could  be  excused  in  law,  it 
would  leave  this  great  corporation,  operating  1500  miles  of 
raOway,  and  moving  several  hundred  trains  of  cars  per  day,  at 
the  mercy  of  its  employes,  and  subject  the  public,  with  its 
multitude  of  interests  and  rights,  to  irremediable  injuries  and 
losses. 

Upon  the  facts  of  the  case  made  against  !Engiaeer  James 
Lennon,  I  find  that  he  did  not  quit  the  service  of  the  company 
in  fact,  and  did  not  intend  to  do  so,  aud  that  his  pretence  to 
do  so  was  a  trick  to  evade  the  order  of  the  court  Being  in 
the  service  of  the  company  when  he  refused  to  switch  the  Ana 
Arbor  car  into  the  train  at  Alexis,  and  having  the  full  knowledge 
of  the  terms  and  meaning  of  the  order  of  the  court,  that  order 
was  then  in  full  force,  and  commanded  him  to  do  the  very  thing 
S3  A.  dt  K  R.  Cu.— 20 
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^he  refused  todo.  He  therefore  deliberately  and  knowiuglj  yio- 
lated  the  mandate  of  the  court,  and  was  guilty  of  contempt. 

I  accept  the  protestation  of  Mr.  Lennon,  made  under  oath, 
that  he  did  not  intend  to  disobey  the  orders  of  the  conrt,  and 
did  not  believe  he  was  violatine  the  laws  of  the  United  States. 
He  is  a  member  of  the  Brotherhood  of  Locomotive  Sngineers, 
and  supposed  that  while  acting  under  its  rules  he  was  not 
arraying  himself  against  the  laws  of  his  country.  This  suit 
has  afforded  the  courts  an  opportunity  for  declaring  the  laws 
applicable  to  such  emergencies,  and  the  public  interests  have 
been  thereby  subserved.  This  does  not,  therefore,  seem  to 
me  to  be  the  occasion  when  it  would  be  wholesome  or  wise  to 
administer  an  exemplary  punishment  The  object  of  the  court 
is  to  uphold  and  vindicate  the  laws,  without,  under  these  cir- 
cumstauces,  showing  a  disposition  to  oppress  or  punish  those 
who  have  evidently  been  misled. 

With  these  views  of  my  duty,  an  order  will  be  entered  that 
the  accused,  James  Lennon,  stands  adjudged  as  guilty  of  con- 
tempt, and  pay  a  fine  of  |50  and  the  costs  of  this  proceed- 
ing, upon  payment  of  which  he  will  be  discharged  from  the 
further  orders  of  the  court. 

The  orders  made  in  this  case  as  to  all  the  connecting  roads 
and  their  employes  who  have  continued  in  the  service  are  still 
in  full  force ;  and  it  is  but  just  to  all  concerned  that  the  conrt 
should  say  that  the  laws  and  orders  having  now  been  fully 
interpreted  and  made  public,  any  violations  thereof  that  may 
hereafter  be  made  will  be  dealt  with  in  a  spirit  and  purpose 
quite  different  from  that  which  has  controled  us  in  this  case. 

PunUhm«nt  of  Striker*  for  Contempt  of  Court — Prior  to  the  deciBioa 
abiive  reported,  the  odI;  cases  deeling  with  this  question  were  those  arisiag 
ID  coonection  with  nilroads  in  the  hands  of  receivers.  It  has  been  held  a 
number  of  times  that  unlawful  interfereDCe  with  the  functions  of  a  receiver 
b;  striking  employ^  may  be  punished  as  contempt  of  court.  Bea  United 
States  0.  Kane  (C.  C),  25  Am.  &  Eng.  R.  Cas.  COS.  DOte  613;  see,  also, 
CniCed  States  v.  Hurphj  (C.  C),  45  Am.  &  Eng.  li  Ca«.  100,  and  note  on 
"  Interference  with  receiver  as  contempt  ot  court,"  p.  104. 

Strikes  and  Boycotts  by  Railroad  Employes— Unlawful  Organization*. — 
For  a  further  valuable  discussion,  see  the  two  cases  reported  immediatelv 
followiug  this — Toledo,  A.  A.  A  H.  H.  R.  Go.  c.  PeDDsylvania  Co.  and 
Watetboose  «.  Comei. 
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TcAiEix),  Ann  ^jibob  k  Nobth  Micmo&N  B.  Ca 

V. 

Pehmsyltama  B.  Co.  et  al. 
iVhiUd  StaUt  Oiremt  CouH,  N.  D.  Ohio,  W.  D.  AprilS,  1898.) 

Intsntate  Com  msrcB— Interchange  of  Traffic— Boycott  by  EnglnHn — 
lll^al  Rule^lnju notion. — Where  the  ueuilMrB  of  uu  organizatloa  known 
u  the  Brotherhood  of  Locomotive  Eoglaeers  buve  a  slanding  rule  that 
wbenever  an;  of  their  comriuleB,  with  Che  cuuseat  of  their  chief  executive, 
leave  the  employ  of  one  railroad  company  because  the  terms  of  employment 
are  unaa  tie  factory,  the  members  employed  by  companies  operating  con- 
□ecting  lines  will  inflict  an  injury  on  the  first  company  by  preventing  it 
•0  far  as  possible  from  doing  any  business  as  a  common  currier  involving 
the  interchange  of  freight  with  the  connecting  lines,  and  threaten  to 
accomplish  this  purpose  by  refusing  to  handle  tlie  Irclgbt  of  an  ofiending 
company,  and  if  necessaij  to  quit  the  service  to  avoid  handling  it,  a 
court  of  e<juity  will  enpoin  the  chief  executive  nfficer  of  such  organization 
and  reetrun  liim  from  issuing  or  continuing  to  enforce  such  rule  or  order, 
and  from  in  any  way  endeavoring  to  persuade  the  employ^  of  connecting 
roads  not  to  eitend  equal  facilities  for  the  interchange  of  traffic. 

Intarstate  Commerce  Act—Juritdietion  of  Federal  Court*. —Actions  in- 
volving the  enforcement  of  the  rights  secured'  by  the  Interstate  Commerce 
Act  are  cases  arising  under  the  lawe  of  the  United  States,  aud  are  cognisable 
in  the  United  States  courts. 

In  equity. 

A.  S.  Smith  and  E.  W.  Tderton,  for  complainaDt 
Frank  H.  Hurd,  O.  M.  Barber  and  F.  W.  Ifarper,  for  defend- 
antB. 

Taft,  CircDit  Judge.  — This  is  a  motioD  by  the  complainant, 
the  Toledo,  Ann  Arbor  &  North  Michigan  Bailwaj  Com- 
pany, for  a  temporary  injunction,  to  remain  in 
force  pending  this  action  against  P.  M.  Arthur,  the 
chief  executive  of  the  Brotherhood  of  Locomotive  Bugineers, 
and  a  defendant'  herein,  to  restrain  him  from  isBoing,  prom- 
ulgating or  continaing  in  force  any  rule  or  order  of  said 
brotherhood,  which  shall  require  or  command  any  employes 
of  any  of  the  defendant  railway  companies  herein  to  refase 
to  handle  and  deliver  an}'  cars  of  freight  in  course  of  trans- 
portation from  one  state  to  another,  to  the  complainant,  or 
irom  refusing  to  receive  and  handle  cars  of  such  freight  which 
have  been  hauled  over  complainant's  road,  and  also  from  in 
Uatf  way  directly  or  indirectly  endeavoring  to  persuade  or 
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induoe  any  of  the  employes  of  the  defendant  railway  com- 
pasies,  whoae  Hues  couuect  with  the  railroad  of  complainant, 
not  to  extend  to  said  uompany  the  aame  facilities  for  inter- 
change of  interstate  traffic  as  are  extended  by  said  companies 
to  other  railway  companies.  A  temporary  restraining  order 
to  this  effect  was  isaued  by  me  against  Arthnr  ex  parte.  A 
hearing  has  since  been  had,  and  the  question  now  is  whether 
on  the  evidence  produced  the  order  shall  be  continued  in 
force  iiutil  the  final  decision  of  the  case. 

The  origiual  bill  was  tiled  against  eight  railway  companies 
and  the  superintendents  of  two  of  them,  and  averred  that  the 
defendants,  who  were  operating  lines  of  railway  connecting 
with  that  of  the  complainant  company  at  Toledo  had  threat- 
ened to  refuse  to  receive  from  and  deliver  to  the  complainant 
company  interstate  freight  on  the  ground  that  their  locomotive 
engineers,  who  were  members  of  tlie  brotherhood,  would  re- 
fuse to  haul  or  handle  the  same,  because  complainant  em- 
ployed ou  its  line  engineers  who  were  not  members  of  the 
brotherhood  ;  and  the  bill  further  averred  that  if  the  threat 
were  carried  ont  it  would  work  an  irreparable  injury  to  the 
complainant,  for  which  damages  could  not  be  estimated,  and 
the  law  afforded  no  adeqaate  remedy.  The  prayer  of  the  bill 
iras  for  an  order  enjoining  the  defendant  companies,  their  em- 
ployes  and  servants  from  refusing  to  receive  and  deliver  com- 
plainant's interstate  freight.  A  temporary  order  as  prayed  for 
was  issued  by  Judge  Eickb,  An  amendment  to  the  bill  was  af- 
terward filed,  making  two  new  defendants,  F.  M.  Arthnr  and  F. 
P.  Sargent.  Barj^ent,  it  subsequently  appeared,  was  a  non-res- 
ident of  the  district,  and  the  bill  as  against  him  was  dismissed 
for  want  of  jurisdiction.  As  to  Arthur,  the  amendment  charges 
that  he,  as  chief  of  the  brotherhood,  exercises  a  controlling 
influence  upon  its  members  in  all  matters  treated  by  its  rules 
and  regulations ;  that  one  of  the  mles  requires  all  its  members 
in  the  employ  of  any  railway  company,  whenever  an  order  to 
that  effect  shall  be  given  by  its  said  chief  officer,  to  refnse  to 
receive,  handle,  or  carry  cars  of  freight  from  any  other  rail- 
road company  whose  employes,  members  of  said  association, 
have  engaged  in  a  strike  ;  that  such  a  strike  has  been  declared 
against  the  complainant  by  the  members  of  the  brotherhood 
with  Arthur's  assent  and  approval ;  that  Arthur  now  publicly 
announces  that  unless  complainant  shaU  snbmit  to  the  de- 
mands of  its  striking  employes,  he  will  order  the  rule  above 
stated  enforced ;  that  the  rule  is  in  direct  contravention  of 
the  interstate  commerce  law,  and  is  intended  to  induce 
employes  of  the  defendant  companies  to  violate  that  law  and 
the  previous  order  of  this  court ;  and  that  Arthur,  with  others, 
is  conspiring  to  that  end. 
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The  jurisdiction  of  tbia  coart  to  Lear  and  decide  the  case 
made  by  the  bill  cannot  be  maiutained  oii  the 
ground  of  the  diverse  citizenship  of  the  parties,  J?'''*!?"'' 
for  the  complainant  and  at  least  one  of  the  de- 
fendants are  citizens  of  the  same  state.  If  it  exists,  it  must 
arise  from  the  subject- mutter  of  the  suit.  The  bill  invokes 
the  chancery  powers  of  this  court  to  protect  the  complainant 
iu  rif^hta  which  it  claims  under  the  act  of  Congress  passed 
f  eb.  4,  18H7  (24  Stat.  529),  known  as  the  Interstate  Commerce 
At;t,  and  an  act  amending  it  passed  March  2,  1889,  *;25 
Htat.  L.  853).  These  acts  were  passed  by  Congress  in  the 
exercise  of  the  power  conferred  on  it  by  the  federal  Con- 
stitution (art.  1,  sec.  8,  par.  3),  ''to  ret^ulute  commerce  with 
foreijru  nations  among  tlie  several  stiites  and  witli  the  Indian 
tribes."  Counsel  for  defendant  Arthur  contend  that  the  In- 
terstate Commerce  Law  and  its  amendments  are  only  declara- 
tory of  the  coiuiQon  law,  which  gave  the  same  rights  to  com- 
plainant, and  that  therefore  this  is  not  a  case  of  federal 
tiirisdiction.  The  original  jurisdiction  of  this  court  extends 
•y  act  of  Congress  passed  Aug.  13,  1888  (25  Stat  L.  433\  to 
"  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  eKcluslve  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars  and  arisii^  under 
the  constitution  or  laws  of  the  United  States."  The  bill 
makes  the  necessary  averments  as  to  the  amount  in  dispute. 
It  is  immaterial  what  rights  the  complainant  would  have  had 
before  the  passage  of  the  Interstate  Commerce  Law.  It  is 
sufficient  that  Congress,  in  the  constitutional  exercise  of  power, 
has  given  the  2'(>^)^ve  sanction  of  tlie  federal  lav  to  the 
lights  secured  iu  the  statute,  and  any  case  involving  the  en- 
forcement of  those  rights  is  a  case  arieiug  under  the  laws  of 
the  United  States. 

Tlie  Brotherhood  of  Locomotive  Engiueei-s  is  an  associa- 
tion, organized  in  1863,  whose  members  are  g.^.  ^..^ 
locomotive  engineers  in  active  service  in  the 
United  States,  Mexico,  and  the  Domiuion  of  Canada.  Their 
number  is  thirty-five  thousand.  The  engineers  engaged  with 
the  defendant  companies  are  most  of  them  members  of  the 
brotherhood.  The  purpose  of  the  brotherhood  is  declared 
in  its  constitution  to  be  "  more  effectually  to  combine  the  in- 
terests of  locomotive  engineers,  to  elevate  their  standing  as 
such,  and  their  character  as  men."  These  ends  are  sought  to 
be  obtained  by  reqniriug  that  every  member  shall  be  a  man 
of  good  moral  character,  of  temperate  habits,  and  a  locomotive 
engineer  in  actual  service  with  a  year's  experience,  and  ty 
■imposing the  penalty  of  expulsion  npon  any  member  guilty  of 
di^raceful  conduct  or  drunkenness,  of  neglect  of  doty,  of  in- 
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{'ary  to  the  property  of  the  employer,  or  of  endangering  the 
Lvea  of  persons.  A  mutual  insurance  association  is  eapported 
in  connection  with  the  brotherhood,  in  which  every  member 
is  required  to  carry  a  polioj-,  and  there  is  an  efficient  employ- 
ment bureau  for  members.  A  utruu^  and  complete  organiza- 
tion is  maintained  for  the  Ky»tematic  government  of  the 
brotherhood,  and  its  rules  are  well  adapted  to  establishing 
and  carrying  out  general  and  local  plana  with  respect  to  the 
terms  of  employment  of  it^  membt;re>.  Submisiiiun  to  these 
plaus,  when  once  adopted  by  requisite  vote,  is  required  of 
every  member  on  penalty  of  expulsion.  The  management  of 
controversies  with  employer  companies  is  immediately  wit}i 
a  chairman  of  a  standing  general  adjustment  committee  for 
the  particular  railroad  system  involved,  and  afterward  with 
the  grand  ciiief.  The  grand  chief  has  large  judicial  and  ex- 
ecutive power.  He  is  the  ultimate  authority  always  called  in 
to  atijust  differences  between  members  and  their  employer, 
and  he  is  the  one  to  whom  appeals  are  made  to  settle  dispatea 
anHiii<r  botM'(>t>ii  members  and  subdivisions.  He  is  also  the 
bsial  of  ttie  iu'^urauce  company. 

Early  hi-it  mouth,  the  superintendent  of  the  complainant 
company  ri>fiised  to  grant  a  deuiaud  by  its  engineers  for  higher 
wages.  After  some  niisucceasful  attempts  at  negotiation, 
Artliur,  who  hud  been  called  in,  consented  to  the  strike  which 
had  previously  beru  voted  by  two  thirds  of  the  brotherhood 
men  in  co[ii))iitinaut's  employ.  As  soon  as  the  men  went  oat 
on  Marcli  7tb,  Arthur  seut  to  eleven  chairmen  of  the  general 
adjnxtmeut  committees,  on  as  many  different  railroad  systems 
in  Ohio  and  the  neighboring  states,  the  following  dispatch  : 
"  There  is  a  legal  strike  in  force  upon  the  Toledo,  Ann  Arbor 
&  North  Michigan  B.  B.  See  that  the  men  on  yonr  road 
comply  with  the  laws  of  the  brotherhood.  Notify  your  general 
manager."  A  "  legal "  strike,  in  brotherhood  parlance,  means 
one  consented  to  by  the  grand  chief.  His  consent  is  neces- 
sary under  the  rules  of  the  order  to  entitle  the  men,  thus  out 
of  employment,  to  the  three  months'  pay  allowed  to  striking 
members.  Arthur  admits  that  the  particular  law  to  which  he 
referred  in  this  dispatch  was  one  adopted  by  the  brother- 
hood at  Denver,  three  years  ago,  but  which  is  not  published 
ia  the  printed  copy  of  the  constitution  and  by-laws.  It  is  as 
follows :  "  12th.  lliat,  hereafter,  when  an  issue  has  been  sus- 
tained by  the  grand  chief  and  carried  into  effect  by  the  B. 
of  L.  E.,  it  shall  be  recognized  as  a  violation  of  obligation  for 
a  member  of  the  Brotherhood  of  Locomotive  Engineers'  Asso- 
ciation who  may  he  employed  on  a  railroad  running  in  con- 
nection with  or  adjacent  to  said  road  to  handle  the  property- 
belonging   to  said  railroad  or  system  in  any  way  that  may 
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benefit  said  companj-  in  whicii  the  B.  of  L.  E.  is  at  isSue  until 
the  grievance  or  issae  of  whatever  nature  or  kind  has  been 
amicably  settled," 

It  is  quite  clear  from  the  evidence  that  "a  violation  of  ob- 
ligatiou"  is  the  highest  offence  of  which  a  member  can  be 
guilty,  and  merits  expulsion.  In  obedience  to  Arthur's  diree- 
tiou,  it  api>ears  that  Heveral  geueral  managers  were  notified 
of  the  intention  t<i  euforce  the  rule.  Watson,  the  chairman  of 
the  adjustment  committee  of  the  Lake  Shore  system,  sect  the 
geueral  manager  of  that  system  the  following  telegram :  "  We 
ask  jou,  in  the  interests  of  peace  and  harmony,  not  to  ask  your 
engineers  to  handle  Toledo,  Ann  Arbor  &  North  Michigan 
freight  business  after  6  o'clock,  March  8th,  as  the  engineers 
and  firemen  of  said  road  go  out  on  a  strike."  Through  the 
intervention  of  the  Ohio  labor  commissioner,  Wm.  Kirkby, 
negotiations  tor'an  adjustment  began  between  Arthur  and 
the  local  brotherhood  committee  on  the  one  side  and  the 
complainant  on  the  other.  Kirkby  refused  to  take  part  until 
the  embargo  laid  on  complainant's  freight  was  raised.  Ac- 
cordingly, on  March  11th,  in  Arthur's  absence,  his  assistant 
sent,  in  Arthur's  name,  the  folloft-ing  dispatch  to  the  chairmen 
of  adjustment  committees:  "Pending  negotiations  with  the 
president  of  the  Toledo  &  Ann  Arbor  Road,  resolutions 
twelve,  page  forty-five  of  ritual,  is  suspended.  Id  case  nego- 
tiations fail,  you  will  be  promptly  notified."  Arthur  savs 
that  he  did  not  know  of  this  dispatch  when  sent,  but  that  he 
subsequently  approved  it.  On  March  13th,  as  a  result  of  the 
negotiations  referred  to  in  the  telegram  of  March  11th,  the 
following  paper  was  signed  by  Arthur  and  others  for  the 
striking  engineers  :  "  We,  the  undersigned,  late  employes  of 
the  motive  power  department  of  the  Toledo  &  Ann  Arbor 
B.  B.,  have  authorized  our  chief  executive  officers  to  withdraw 
the  embargo  against  connecting  roads.  Should  we  be  rein- 
stated, we  hereby  agree  each  for  hi^nself  to  submit  to  Wm. 
Kirkby,  railroad  commissioner,  as  our  representative  in  all 
matters  of  grievances  toucliing  orders  issued  by  oiGciala, 
with  authority  to  confer  with  Governor  Ashley,  president  of 
the  Toledo  &  Ann  Arbor  K.  B.,  and  we  hereby  agree  to  abide 
by  their  concurrent  decision.  This  will  also  include  the  re- 
turn of  the  man  without  prejudice  and  the  rates  of  pay  to  be 
agreed  upon." 

A  schedule  of  wages  was  agreed  upon,  but  the  negotiations 
were  subsequently  broken  off,  because  the  striking  engineers 
refused  to  consent  to  a  requirement  that  applications  in  writing 
should  be  made  for  employment  by  each  of  their  number. 
Thereupon,  on  March  16th,  Arthur  sent  to  the  committee 
chairman  the  following  dispatch :    "  All  efforts  to  effect  an 
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honorable  settlement  of  tlie  grievauces  of  tlie  eu^ruieers  and 
firemeu  on  the  Toledo,  Ann  Arbor  &  North  Michigaa  Rail- 
road have  failed.  See  that  jour  men  comply  with  the  lawa 
of  the  brotherhood.    Notify  your  general  manager." 

The  result  of  this  was  that  engineers,  members  of  the 
brotherhood,  did  refuse  to  handle  complainant's  freight  on  con- 
uectiiig  liuetj  for  a  short  time,  and  in  several  instances  quit  the 
service  rather  than  do  so.  On  the  17th  of  March,  the  tem- 
porary restraining  order  issned  by  me  and  above  referred  to 
was  served  on  Arthur.  He  was  therein  commanded  to  rescind 
any  order  he  might  have  promulgated  to  engineers  on  con- 
necting lines  to  refuse  to  handle  complainant's  freight. 
Under  advice  of  counsel,  he  obeyed  and  sent  a  dispatch  to 
committee  chairmen  Rescinding  his  previous  dispatch  of* 
March  16th.  This  had  the  effect  to  bft  the  "  embargo,"  so 
called. 

The  result  of  this  evidence  is  that  the  members  of  the 
Brotherhood  of  Locomotive  Engineers  have,  by  the  adoption 
of  rule  12,  made  an  agreement  among  themselves  that  when- 
ever any  of  their  comrades,  with  tlie  consent  of  Artliur,  leave 
the  employ  of  one  company  because  the  terms  of  employ- 
ment are  unsatisfactory,  the  members  employed  by  companies 
operating  connecting  lines  will  inflict  an  injury  on  the  first 
company  by  preventing  as  far  as  possible  the  first  com- 
pany from  doing  any  business  as  a  common  carrier,  involv- 
ing the  interchange  of  freight  with  connecting  lines.  The 
engineers  of  the  connecting  lines  are  to  accomplish  this  pur- 
pose— first,  by  refusing  to  handle  the  freight  of  the  offending 
company ;  and  second,  if  necessary,  by  quitting  the  service  to 
avoid  handhng  it,  in  order  that  the  connecting  companies,  by 
fear  of  the  evil  effect  of  a  strike  upon  their  own  business,  win 
be  compelled  to  join  with  their  engineers  in  a  refusal  to  handle 
the  offending  company's  freight,  and  inflict  the  injury  which 
is  the  main  purpose  of  the  combination.  In  this  connection 
should  be  noted  in  Arthur's  telegrams  of  March  7th  and  16th, 
directing  the  enforcement  of  rule  12,  the  significance  of  the 
sentence,  "  Notif)'  your  general  manager,"  and  the  langu^e 
of  Watson's  dispatch  to  the  general  manager  of  the  Lake 
Shore  system.  These  notifications  were  threats  to  the  con- 
necting compaitieH,  which  it  was  hoped  would  lead  them  to 
assist  in  injuring  the  complainant  company.  No  such  notice 
was  thought  necessary  when  rule  12  was  suspended. 

Bule  12  is  not  operative  until  a  strike  has  been  declared 
with  the  consent  of  Arthur.  Arthur  states  that  there  is  noth- 
ing in  the  rules  requiring  him  to  communicate  with  the  com- 
mittee chairman  as  he  did,  and  that  the  rule  would  execute 
itself.     Bat  it  is  obvious  that,  as  under  the  rule,  he  must  de- 
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«lare  a  strike  "  legal "  before  its  consequences  follow,  be  is 
the  person  apon  whom  devolves  the  task  of  authoritatively 
advising  the  rest  of  the  brotherhood  through  their  immediate 
chairmen  that  the  time  has  come  for  the  enforcement  of  the 
role  and  the  injury  of  the  offending  company.  That  he  and 
the  members  of  the  brotherhood  recognize  this  as  a  necessity 
is  clear  from  the  evidence  of  Watson,  and  what  actually  oc- 
carred  here.  On  March  8th  the  rule  was  enforced  by  his 
order.  On  March  11th  the  rule  was  suspended  by  an  order 
issued  in  his  name.  On  March  16th  the  rule  was  again  en- 
forced by  telegraphic  order  from  him,  and  npon  March  18th 
the  enforcement  of  the  rule  was  again  suspended.  Arthur 
says  that  neither  he  nor  his  assistant  had  power,  under  the 
cunstitiition  and  by-laws  of  the  brotherhood,  to  suspend  the 
enforcement  of  rule  12,  and  that  the  dispatch  of  March  11th 
doing  BO  was  an  unconstitutional  assumption  at  power  on  his 
part.  We  are  not  called  upon'  to  construe  the  constitution 
and  laws  of  the  brotherhood,  except  so  far  as  tliey  reflect  on 
the  actual  power  exercised  by  Arthur  in  the  enforcement  of 
rule  12.  It  suffices  to  say  that  so  much  of  the  governing  law 
of  the  brotherhood  as  we  have  seen  invests  Arthur  with  wide 

Sowers  and  a  great  influence  over  the  actions  of  his  snbor- 
ioates  and  the  brotherhood  members,  and  in  the  practical 
exercise  of  power  he  has  twice  both  directed  and  suspended 
the  enforcement  of  rule  12. 

It  will  be  convenient,  in  discnssing  the  question  whether 
any  relief  can  properly  be  given  to  complainant  against 
Arthur,  to  consider  rule  Ko.  12  and  the  acts  done  or  to  be 
done  in  pursuance  thereof — first,  in  the  light  of  the  criminal 
law  ;  second,  with  reference  to  their  character  as  civil  wi-ongs ; 
and  third,  with  reference  to  the  remedies  which  a  conrt  of 
equity  may  afford  against  them. 

First,  The  complainant  and  defendant  companies  are  com- 
mon carriers,  subject  to  the  provisions  of  the  Inter-  B»k  le  «•■- 
state  Commerce  Act,  and  the  business  exchanged '"'"^I'^j^''" 
between  them  is  averred  by  the  bill  to  be  nearly  i.n. 
all  interstate  freight.  The  second  paragraph  of  the  third  sec- 
tion of  the  act  provides  that  "  all  common  carriers  subject  to 
the  provisions  of  this  act  shall,  according  to  their  respective 
powers,  afford  all  reasonable,  proper,  and  equal  facilities  for- 
the  interchange  of  trafiic  between  their  respective  lines,  and 
for  the  receiving,  forwarding,  and  delivery  of  passengers  and 
property  from  their  several  lines  and  those  connecting  there- 
with, and  shall  not  discriminate  in  their  rates  and  charges 
between  such  connecting  lines"  (24  Stat.  L.  379).  In  view  of 
the  foregoing  section,  it  needs  no  argament  to  demonstrate 
that  one  common  carrier  is  espressly  required  by  tha  Inter- 


..vCooglc 


314     TOLEDO,  ETC.,  B.  CO.  V.  PENNSYLVANIA  B.  CO.    [VOL.  53 

fltate  Commerce  Act  to  fteelj  intercbaoge  interstate  freight 
with  suother  wheQ  their  lines  connect. 

Section  10  of  the  act  as  amended  (25  Stat,  L.  865)  provides 
that,  "  any  common  carrier  subject  to  the  provisions  of  this 
act,  or  whenever  such  common  carrier  is  a  corporation,  any 
director  or  officer  thereof,  or  any  receiver,  tmstee  or  lessee, 
agent  or  person  acting  for  or  employed  by  such  corporation, 
who,  alone  or  with  any  other  corporation,  company,  person 
or  party,  *  *  *  shall  wilfully  omit  or  fail  to  do  any  act, 
matter,  or  thing  in  this  act  required  to  be  done,  or  shall  canse 
or  willingly  suner  or  permit  any  act,  matter,  or  thing  so  di- 
rected or  required  by  this  act  to  be  done,  not  to  be  done,  or 
shall  aid  or  abet  such  omission  or  failure,  *  *  *  shall  be 
deemed  gnUty  of  a  misdemeanor,  and  shall,  apon  conviction 
thereof  in  any  district  court  of  the  United  States  within  which 
such  offence  was  committed,  be  subject  to  a  fine  of  not  to  ex- 
ceed five  thousand  dollars."   ■ 

By  the  foregoing  section,  a  common  carrier  who  is  not  a 
corporation  is  made  liable  criminally  for  violations  of  the  In- 
terstate Commerce  Law.  But  when  the  carrier  is  a  corporation 
find  violates  the  law,  not  the  corporation,  but  its  officers, 
agents,  and  persons  acting  for  or  employed  by  it,  who  do  the 
wroi^ful  work,  are  made  liable.  In  re  Peasly,  44  Fed.  Bep. 
271.  The  corporation  is  made  civilly  liable  tinder  section  & 
As  every  locomotive  engineer  of  defendant  companies  is  "a 
person  employed  by"  a  common  carrier  corporation  subject 
to  the  provisions  of  the  Interstate  Commerce  Law,  he  is  guilty 
of  the  offence  described  and  subject  to  the  penalty  imposed 
by  section  10,  if  he,  while  acting  as  engineer  tor  his  corpora- 
tion, refuses  to  handle  interstate  freigut  for  the  complainant, 
and  thereby,  in  his  discharge  of  a  function  of  the  company, 
wilfully  omits  to  do  an  act  required  by  the  law  to  be  done ; 
and  it  is  immaterial  whether  what  he  does  or  fails  to  do  in 
violation  of  the  statute  is  with  or  without  the  orders  of  his 
principal.     United  States  v.  Tozer,  37  Fed.  Rep.  635. 

Arthur  and  all  the  members  of  the  brotherhood  engaged 
in  enforcing  rule  12,  and  in  thereby  aiding  and  abet^ng 
every  such  engineer  to  violate  the  section,  are  equally  guiHr 
with  him  as  principals ;  United  States  v.  Snyder,  14  Fed. 
Bep.  554;  and  they  are  thereby  also  guilty  of  conspiring  to 
commit' an  offence  against  the  United  States  and  subject  to 
the  penalties  of  section  5440,  R  S.  United  States  v.  Stevens, 
44  Fed.  Rep.  132. 

But  suppose  that  this  view  of  section  10  is  erroneous,  and 
that  the  words  "person  acting  for  or  employed  by  such  cor- 
poration" refer  only  to  the  managing  officer  or  agent,  the 
.  enforcement  of  role  12,  with  its  evident  purpose,  would  still 
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be  a  Tiolatiou  of  lav.  For  even  then  it  is  quite  clear  that  any 
OBe,  though  not  an  officer  or  agent,  successfully  aiding,  abet- 
ting, or  proGUiing  such  officer  or  agent  to  violate  the  section, 
would  he  punishable  under  it  as  a  principal.  Thus  in  United 
States  V.  Snyder,  14  Fed.  Rep.  554,  under  a  statute  making  it 
a  crime  for  a  postmaster  to  render  a  false  report  to  the  gOT- 
emment  of  his  receipts,  one  who  aided,  abetted,  and  procured 
a  postmaster  to  send  such  a  report  was  found  guilty  as  prin- 
cipal of  violating  the  statute,  aud  the  conviction  was  sustained 
by  Judges  McCbaky  aud  Nelson,  in  an  opinion  citing  authori- 
ties fully  justifying  their  conclusion. 

It  is,  therefore,  evident  that  Arthur  and  the  other  members 
of  the  brotherhood,  if  successful  in  procuring  the  managing 
officers  of  the  defeadant  companies  to  refuse  to  handle  inter- 
state freight  from  complaiuant  company,  would  be  guilty  of 
violating  section  10,  and  punishable  as  principals  thereunder. 
Section  5440,  R.  S.,  provides  that,  "  if  two  or  more  persona 
conspire  *  *  *  to  commit  any  offence  against  the  United 
States  *  *  *  and  one  or  more  parties  do  any  act  to  effect 
the  object  of  the  conspiracy,  all  the  parties  to  such  con- 
spiracy shall  be  liable  to  a  penalty  of  not  more  than  ten 
thousand  dollars,  or  to  imprisonment  for  not  more  than  two 
years,  or  to  both  fine  and  imprisonment,  in  the  discretion  of 
the  court." 

All  persons  combining  to  carry  ont.rule  12  of  the  broth- 
erhood against  the  complainant  company,  if  any  one  of  them 
does  an  act  in  furtherance  of  the  combination,  are  punish- 
able under  the  foregoing  section.  This  is  true,  because,  as 
already  shown,  the  object  of  the  conspiracy  is  to  induce, 
procure,  and  compel  the  managing  officers  of  the  defendant 
companies  to  refuse  equal  facilities  to  the  complainant  com- 
pany for  the  interchange  of  interstate  freight — which,  as  we 
have  seen,  is  an  offence  against  the  United  States  by  virtue 
of  section  10,  above  quoted.  For  Arthur  to  send  word  to  the 
committee  chairmen  to  direct  the  men  to  refuse  to  handle  in- 
terstate freight  of  complainant,  and  to  notify  the  managing 
officers  of  the  defendant  companies  with  the  intention  of  pro- 
curing them  to  do  so,  all  in  'execution  of  rule  12,  is  an  act  in 
furtherance  of  the  conspiracy  to  procure  the  managing  offi- 
cers of  the  defendant  companies  to  commit  a  crime,  and  sub- 
jects him  and  all  conspiring  with  him  to  the  penalties  of 
section  5440,  B.  S.  Again,  for  the  men,  in  furtherance  of  rule 
12,  either  to  refuse  to  handle  the  freight  or  threaten  to  quit, 
or  actually  to  qnit,  in  order  to  procure  or  induce  the  officers 
of  the  de^ndant  companies  to  violate  the  provisions  of  the 
Interstate  Commerce  Law  would  constitute  acts  in  furtherance 
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of  the  conspiracy  which  would  render  them  also  liable  to  the 
penalty  of  the  same  section. 

But  it  ia  said  that  it  cannot  be  uulawfnl  for  an  employ^ 
either  to  threaten  to  quit  or  actually  to  quit  the  service  when 
not  in  violation  of  his  contract,  because  a  man  has  the  in- 
alienable rigbt  to  bestow  his  labor  where  bei  will,  and  to  with- 
hold liis  labor  as  he  will.  Generally  speaking  this  is  trae, 
but  not  absolutely.  If  he  uses  the  benefit  wMcli  his  labor 
is  or  will  be  to  another  by  threateniug  to  withhold  it  or 
agreeing  to  bestow  it,  or  by  actually  withholding  it  or  bestow- 
ing it,  for  the  purpose  of  inducing,  procuring,  or  compelling 
that  other  to  commit  an  unlawful  or  criminal  act,  the  with- 
holding or  bestowing  his  labor  for  such  a  purpose  is  itself 
an  unlawful  and  criminal  act.  The  same  thing  is  true  with 
regard  to  the  exercise  of  the  right  of  property.  A  man  has 
the  right  to  give  or  sell  liis  propertj'  where  he  will ;  but  if  he 
give  or  sell  it,  or  refuse  to  giye  or  sell  it,  as  a  means  of  induc- 
ing or  compelling  another  to  commit  an  unlawful  act,  his  giv- 
ing or  selling  it  or  refusal  to  do  so  is  itself  unlawfoL 

Herein  is  found  the  difference  between  the  act  of  the  em- 
ployes of  the  complainant  company  in  combining  to  withhold 
the  benefit  of  their  labor  from  it,  and  the  act  of  the  employes 
of  the  defendant  companies  in  combining  to  withhold  their 
labor  from  them — that  is,  the  difference  between  the  strike  and 
the  boycott  The  one  combination,  so  far  as  its  character  ia 
shown  in  the  evidence,  was  lawful,  because  it  was  for  a  law- 
ful purpose  of  selling  the  labor  of  those  engaged  in  it  for  the 
highest  price  obtainable  and  on  the  best  terms.  The  prob- 
able inconvenience  or  loss  which  its  employt^'S  might  impose 
on  the  complainant  company  by  withholding  their  labor 
would,  under  ordinary  circumstances,  be  a  legitimate  means 
available  to  them  for  inducing  a  compliance  with  their  de- 
mands. But  the  employes  of  the  defendant  companies  are 
not  dissatisfied  with  the  terms  of  their  employment.  So  far 
as  appears,  those  terms  work  a  mutual  benefit  to  employer 
and  employed.     What  the  employes  threaten  to  do  is  to  de- 

firive  the  defendant  companies  of  the  benefit  thus  accruing 
rom  their  labor,  in  order  to  procure,  induce,  and  compel  the 
companies  to  consent  to  do  a  criminal  and  unlawful  injury  to 
the  complainant.  Neither  law  nor  morals  can  give  a  man  the 
riglit  to  labor  or  withhold  his  labor  for  such  a  purpose. 

It  may  be  noticed,  in  passing,  that  the  enforcement  of  rule 
1'2  presents  a  much  stronger  case  of  illegality  than  the  or- 
dinary boycott.  As  usually  understood  a  boycott  ia  a  com- 
bination of  many  to  cause  a  loss  to  one  person  by  coercing 
others,  against  tneir  will,  to  withdraw  from  him  their  bene- 
ficial business  intercourse,  through  threats  that  oiiless  those 
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others  do  so,  the  many  will  cause  similar  loss  to  them.  Or- 
dioarily,  vhen  snch  a  combination  of  persons  does  not  use 
Tiolence,  actual  or  threatened,  to  accompliBh  their  purpose, 
it  ia  difficult  to  point  out  with  clearnesEt  the  illegEd  means 
or  end  which  makes  the  combination  an  unlawful  conspir- 
acy ;  for  it  is  generally  lawful  for  the  combiners  to  withdraw 
their  intercourse  and  its  benelits  from  any  person  and  to 
announce  their  intention  of  doing  so,  and  it  is  equally  lawful 
for  the  others,  of  their  own  motion,  to  do  that  which  the 
combiners  seek  to  compel  them  to  do.  Such  combinations 
are  said  to  be  nnlawiul  couspiracies,  though  the  acts  in 
themselves  and  considered  singly  are  innocent,  when  they 
are  done  with  malice,  i.e.  with  the  intention  to  injure  another 
without  lawful  escuse.  See  the  judgment  of  Lord  Justice 
BowEN  in  Mogul  Steamship  Co.  v.  McGregor,  Gow  &  Co.,  L. ' 
B.,  23  Q.  B.  r.  298 ;  Walker  v.  Cronin,  107  Mass.  515 ;  Casey 
V.  Typographical  Union,  45  Fed.  Rep.  135 ;  State  v.  Glidden, 
55  Coun.  76;  State  v.  Stewart,  59  Vermont,  273;  Crump  v. 
Commonwealth,  84  Va.  927 ;  State  v.  Donaldson,  32  N.  J.  L. 
151 ;  Carew  v.  Rutherford,  106  Mass.  1 ;  Moores  v.  The  Brick- 
layers' Union,  23  Weekly  Law  Bulletin,  48.  But  in  the  case 
at  bar,  although  malice  is  certainly  present,  the  illegality  of 
the  combination  does  not  consist  ^one  in  that,  for  both  the 
means  taken  by  the  combination  and  its  object  are  direct 
violation  of  boui  the  civil  and  criminal  law  as  embodied  in 
a  positive  statute.  Surely  it  cannot  be  doubted  that  such 
a  combination  is  within  the  definition  of  an  unlawful  con- 
spiracy, recognized  and  adopted  by  the  Supreme  Court  of 
the  United  States,  in  Fettibone  v.  The  United  States  (decid- 
ed March  6,  1893),  to  wit:  "A  combination  of  two  or  more 
Eirsons  by  concerted  action  to  accomplish  a  criminal  or  ns- 
wful  purpose,  or  some  purpose  not  in  itself  criminal  or 
unlawful,  by  criminal  or  unlawful  means." 

We  have  thus  considered  with  some  care  the  criminal 
character  of  rule  12  and  its  enforcement,  not  only  because, 
as  will  be  presently  be  seen,  it  assists  in  determining  the 
oivii  liabilities  which  grow  out  of  them,  but  also  because 
we  wish  to  make  plain,  if  we  can,  to  the  intelligent  and  gen- 
erally law-abiding  men  who  compose  the  Brotherhood  of 
Locomotive  Engineers  as  well  as  to  their  usually  conserv- 
ative  chief  officer,  what  we  cannot  believe  they  appreciate 
that,  notwithstanding  their  perfect  organization  and  their 
charitable,  temperance  and  other  elevating  and  most  useful 
potposes,  the  existence  and  enforcement  of  rule  12,  under 
their  organic  law,  make  the  whole  brotherhood  a  criminal 
oouspiracy  against  the  laws  of  their  country. 
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Seootid.  We  now  come  to  the  cliaracter  of  rale  12  audita 
SihTMHMi  enforcement  as  a  civil  wrong  to  complainant.  Ijord 
•f  rale  IS  M  ■  Justice  Fby  said,  in  the  case  of  Mc^ol  Steamship 
.uii .».«.  Company  v.  McGregor,  Gow  &  Co.,  L.  B.,  23  Q.  B. 
B,  598,  624 :  "  I  cannot  doubt  that  whenever  persons  enter 
into  an  indictable  conspiracy,  and  that  agreement  is  carried 
into  execution  by  the  couupirators  by  means  of  an  nnlawfol 
act  or  acts  which  produce  private  injury  to  some  person,  that 
person  has  a  cause  of  action  gainst  the  conspirators."  See 
also  Buffalo  Lubricating  Oil  Co.  v.  Standard  Oil  Co.,  106  N.  T. 
609, 17  Am.  &  Bng.  Corp.  Ceib.  61 ;  Steamship  Company  v. 
McKenna,  30 Fed.  Rep.  46  ;  Carew  v.  Rutherford,  106  Mass.  1 ; 
Moores  v.  Bricklayers'  Union,  23  Weekly  L.  BuL,  48.  Under 
the  principle  above  stated,  Arthur  and  all  the  members  of  the 
brotuerbood  engaged  in  causing  loss  to  the  complainants  are 
liable  for  any  actual  loss  inflicted  in  pursuance  of  their  con- 
spiracy. The  gist  of  any  such  action  must  be,  not  in  the  com- 
bination or  conspiracy,  but  in  the  actual  loss  occasioned 
thereby.  No  civU  liability  arises  simply  because  of  the  rnle 
12  or  its  attempted  enforcement  unless  injury  is  done. 

Ordinarily  the  only  difference  between  the  civil  liability  for 
acts  in  pursuance  of  a  conspiracy  and  for  acts  of  the  same 
character  done  by  a  single  person  is  in  the  greater  probability 
that  such  acts  when  done  by  many  in  a  combination  wiU  cause 
injury.  If  a  single  engineer  of  one  of  the  defendant  com- 
pauies,  acting  alone  and  with  intent  to  injure  the  complainant, 
should  actually  cause  the  complainant  loss  by  refusing  to 
handle  its  interstate  freight,  complainant  could  maintain  a 
right  of  action  against  him  for  damages.  The  refusal  on  hia 
part  would  be  a  wrongful  and  illegal  act  under  the  Interstate 
Commerce  Law,  and,  as  said  by  Lord  Justice  Bbett,  in  Bowan 
V.  Hall,  6  Q.  B.  D.  333,  337  :  "  Wherever  a  man'  does  an  act 
which  in  law  and  in  fact  is  an  unlawful  act,  and  such  an  act  as 
may,  as  a  natural  and  probable  consequence  of  it,  produce 
injury  to  another,  and  which  in  the  particular  case  does  pro. 
duce  such  an  injury,  an  action  on  the  case  will  lie."  And  so, 
if  a  single  engineer,  with  intent  to  injure  complainant,  could 
by  threatening  to  quit  or  by  actually  quitting  for  the  purpose, 

Erocure  or  induce  the  defendant  company  in  whose  employ 
e  is  actually  to  inflict  a  loss  upon  complainant  by  unlawfully 
refusing  to  interchange  interstate  freight,  complainant  could 
hold  him  civilly  liable  for  the  loss.  By  section  8  of  the 
Interstate  Commerce  Law,  the  complainant  is  expressly  given 
a  cause  of  action  in  damages  against  any  connecting  common 
carrier  company  for  such  a  loss,  and  it  is  clear  upon  the 
authorities-  tnat  any  one  intentionally  procariug  the  connect- 
ing company  to  inflict  such  loss  would  be  equally  liable. 
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TLas,  in  Walker  v.  Cronin,  107  Msa».  615,  the  supreme 

{'adicial  court  of  that  state  Bustaiued  an  action  for  damages 
ty  the  plaintiff,  who  was  a  shoe  mauufacturer,  against  the 
defendant  for  inducing  plaintiff's  empio^'es  to  break  their 
contracts  of  service  with  him  to  his  injury.  In  Lumlej  v. 
QjB,  2  Ellis  &  Blackburn,  215,  it  was  held  that  the  plaintiff 
could  recover  damages  from  the  defendant  for  procuring  a 
third  person,  with  whom  the  plaintiff  had  made  a  contract,  to 
break  the  contract  when  such  procuring  was  with  the  inten- 
tion of  injuring  the  complainant.      The  same  principle  was 
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1  in  Eowen  v.  Hall,  6  Q.  B.  J>.  333,  337,  and  has  been 
followed  in  other  cases  ;  and  the  doctrine  has  been  applied 
even  where  there  was  no  binding  contract,  but  only  the  proba- 
bility that  one  though  not  binding  would  be  performed.  See 
Eice  V.  Manley,  66  N.  Y.  82,  and  Benton  v.  Pratt,  2  Wend. 
383.  If  a  person  with  rights  secured  by  a  contract  may,  in 
case  of  loss,  recover  damages  from  one  uota  party  to  the  con- 
tract, who  with  intent  to  injure  him  induces  a  breach  of  it, 
a  fortiori,  can  one  whose  rights  are  secured  by  statute 
recover  damages  from  a  person  who,  with  intent  to  injure 
him,  procures  the  violation  of  those  rights  by  another  and 
causes  loss? 

The  difficulty  in  supposing  or  stating  any  civil  liabilitr, 
when  the  acts  we  have  been  discussing  are  done  by  a  single 
engineer,  is  in  the  improbability  that,  either  by  singly  refus- 
ing to  handle  the  freight  he  could  cause  any  injury  to  com- 
plainant, or  by  singly  threatening  to  quit  or  by  quitting  he 
could  procure  his  company  to  do  so.  But  when  we  suppose 
that  all  or  nearly  all  the  engineers  on  the  eight  different  defend- 
ant companies  combine  with  their  chief  to  do  these  unlawful 
acts  for  the  purpose  of  injuring  complainant,  the  intended  loss 
becomes  not  only  probable,  but  inevitable. 

Third.  Having  thus  shown  that  Arthur  and  all  the  mem- 
bers of  the  brotherhood  with  him,  conspiring  by 
enforcing  mje  12  to  injure  complainant,  will  be  ?'!''■*'•  *•• 
liable  to  complainant  for  any  loss  they  may  thereby  n„,J^'J^ 
occasion,  the  question  remains,  Can  equity  afford 
any  relief  by  preliminary  injunction  to  prevent  the  loss?     We 
shall  be  assisted  in  answering  the  question  by  cousidering, 
first,  what  the  court  may  do  by  injunction  agahist  the  defend- 
ant companies  and  against  the  engineers  under  the  averment 
of  the  bill  that  the  defendant  companies  threaten  to  refuse  to 
interchange  freight  with  complainant,  because  of  the  refusal 
of  their  engineers  to  handle  it. 

The  office  of  a  preliminary  injunction  in  equity  is  to  pre- 
serve the  ataius  quo  until,  upon  final  hearing,  the  court  may 
grant  full  relief.    Generally  this  can  be  accomplished  by  an 
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injimctioa  prohibitory  in  form ;  but  it  sometimefl  liappena  that 
the  atatua  quo  is  a  conditiou  not  of  rest  but  of  action,  and  that 
the  conditiou  of  rest  is  exactly  what  will  inflict  the  irrepar- 
able injury  upon  complainant  vhich  he  appeals  to  a  court  of 
equity  to  save  him  from.  In  such  a  case,  courts  of  equity 
VAUae  mandatory  writs  before  the  case  is  heard  on  its  merits. 
Robinaon  v.  Lord  Byron,  1  Brown's  Ch.  C.  588 ;  Lane  v. 
Xewdigate,  10  Vesey,  192 ;  Hervey  v.  Smith,  1  Kay  &,  John- 
son, 39*2  ;  Beadle  v.  Perry,  L.  K.,  3  Eq.  465  ;  London  &  North- 
western Bailwar  Company  v.  The  Lancashire  &  Yorkshire 
Railway  Co.,  L.  R.,  4  Eq.  174 ;  Whitecar  v.  Michenor,  37  N.  J. 
Eq^  6;  Brown  v.  New  York  &  X.  J.  Co.,  42  N.  J.  Eq.  14L 

Now  the  normal  condition — the  status  quo — between  conjiect- 
ing  common  carriers  under  the  Interstate  Commerce  Law  is  a 
cuntiuaous  passage  of  freight  backward  and  forward  between 
them,  which  each  carrier  has  a  right  to  enjoy  without  inter- 
ruption, exactly  aa  riparian  owners  have  a  right  to  the  con- 
tinuous flow  of  a  stream  without  obstruction.  Since  Lord 
Thurlow's  time,  the  preliminary  mandatory  injunction  has 
been  used  to  keep  clear  the  stream.  Robinson  v.  Lord 
Byron,  1  Brown  Ch.  C.  688 ;  Lane  v.  Newdigate,  10  Vesey, 
192.  So  an  obstruction  to  the  flow  of  intefBtate  freight  must 
be  preliminarily  enjoined,  even  though  it  requires  a  mandatory 
injunction.  The  quasi  public  nature  of  the  duty  to  be  performed 
by  the  common  carriers  and  the  irreparable  character  of  the  in- 
jury likely  to  result  are  ample  grounds  for  this.  The  Interstate 
Commerce  Law  recognizes  the  necessity  for  such  a  remedy ;  for 
in  summary  equity  proceedings  at  the  mstance  of  the  Interstate 
Commerce  Commission,  provided  in  section  16,  as  amended 
in  1889,  express  power  to  issue  injunctions,  mandatory  or 
otherwise,  to  prevent  violations  of  the  orders  of  the  commis- 
sion, is  given  to  circuit  courts.  Moreover,  by  a  subsequent 
section,  upon  the  application  of  an  interested  person,  the  dis- 
trict and  circuit  courts  may  isane  a  mandamus  to  compel 
compliance  by  the  common  carrier  with  the  provisions  of  the 
act.  As  this  latter  proceeding  is  denominated  cumulative  in 
the  statute,  it  does  not  prevent  the  remedy  by  injunction ;  nor 
would  it,  in  any  event,  because  the  inadequacy  of  the  legal 
remedy  which  justifies  equitable  intervention  by  injunction  is 
only  tne  inadequacy  of  a  recoveiy  in  damages  by  action  at 
law.  Attorney-Qeneral  V.  The  Mid-Xeut  Railway  Co.,  L.  R.,  3 
Ch.  100. 

As  f^ainst  the  defendant  companies  the  complainant  is, 
therefore,  clearly  entitled  to  a^reliminary  mandatory  injnnc- 
tioQ  to  compel  them,  pending  the  hearing,  to  discharge  the 
duties  impoaed  by  the  Interstate  Commerce  Law,  and  to  ex- 
change with  complainant  interatate  freight.    This  was  ex- 
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presslr  decided  by  Judge  Love,  ot  the  Iowa  DiBtrict,  in  a  well- 
considered  opinion  in  the  case  of  Chicago,  B.  A;  Q,  B.  Go.  v. 
Buriington,  C.  R.  &  N.  R.  Co.,  34  Fed.  Bep.  481.  And  in 
analogous  cases,  where  it  has  been  sought  to  enforce  the  com- 
mon-law obligation  of  a  common  carrier,  the  prelimiiiary 
mandatory  injunction  has  freqjiently  issued.  Tiius  in  tiie 
case  of  Coe  v.  Louisville  &  N.  B..  Co.,  3  Fed.  Rep.  775,  Judge 
Baxter  issued  a  preliminary  mandatory  injunction  to  compel 
the  defendant  railroad  company  to  deliver  and  receive  cattle 
at  a  particular  cattle -yard.  See  also  Chicago  &  A.  B.  Co.  v. 
New  York,  L.  E.  &  W.  R.  Co.,  24  Fed.  Bep.  616,  22  Am.  & 
Eng.  B.  Cas.  265;  Wolverhampton  &  Walsall  R.  Co.  v. 
London  &  Northwestern  R.  Co.,  L.  R,  16  Eq.  433  ;  Denver  & 
N.  O.  K.  R  Co.  V.  AtchiBon,  T.  <fe  S.  F.  R.  R  Co.,  15  Fed. 
Bep.  650,  9  Am.  &  Eng.  B.  Cas.  374 ;  ScoEeld  v.  Late  Shore 
&  Michigan  Southern  B.  Co.,  43  Ohio  St.  571,  23  Am.  &  Eng. 
R.  Cas.  612. 

If  a  preliminary  mandatory  injunction  may  issue  against 
the  defendant  companies  to  prevent  irreparable  injury,  it  may 
certainly  issue  against  their  officers,  agents,  employes,  and 
servants.     This  is  the  usual  form  of  the  writ  of  injunction  to 

Sreveut  a  trespass,  a  nuisance,  waste,  or  other  inequitable  act. 
[r.  Kerr  says,  in  his  work  on  injunctions,  559 :  "  Though  an  in- 
junction restraining  the  act  complained  of  is  claimed  against 
the  defendant  alone,  the  order  will,  if  necessai^,  be  extended 
to  his  servants,  workmen,  and  agents  ;  and  it  is  of  course 
nnnecessary  to  insert  these  words."  Foster  on  Fed.  Prac, 
1st  ed.  234  ;  2  Darnell's  C)f.  Pr.,  5th  Amer.  ed.  1673 ;  Seton's 
Decrees,  4th  ed.  173  ;  Lord  Wellesley  v.  Earl  of  Morniugton, 
11  Beaven,  180 ;  Hodson  v.  Coppard,  29  Beav,en,  4  ;  Mexican 
Ore  Company  v.  Guadalupe  Mining  Co.,  47  Fed.  Rep.  351,  "356. 
TheuBcessity  for  inserting  the  words  in  the  injunction  issued 
against  the  defendant  companies  in  the  present  case  was  made 
apparent  by  the  averment  of  the  bill  thiit  they  had  tlireatened 
to  refuse  to  receive  complainant's  freight,  because  of  the  un- 
willingness of  their  engineers  to  bandle  it.  Mandatory  as 
well  as  prohibitory  injunctions  have  frequently  been  made  to 
run  against  the  defendaut,  his  agents,  servants,  and  workmen. 
In  Smith  V.  Smith,  L.  R.,  20  Eq.  500,  Sir  Geoboe  Jessel,  M.  B., 
iusued  a  mandatory  injunction  requiring  the  defendant  to  take 
down  a  wall  which  obstructed  the  light,  and  that  injunctioii 
/an  gainst  the  defendant,  bis  contractors,  builders,  agents, 
and  workmen.  See  Seton  on  Decrees,  Heard's  Ist  Amer.  ed. 
from  the  4th  Eng.  ed.  89.  A  similar  mandatory  decree  was 
entered  against  the  defendant,  his  servants,  etc.,  from  permit- 
ting an  obstruction  to  the  flow  of  water  in  a  stream  to  oou- 
03  A.  A  E.  It.  Cos.— 21 
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tinae  on  his  lands.  Seton  on  Decrees,  103 ;  Ivimej  c.  Stocker, 
L.  K,  1  Ch.  396. 

This  form  of  injnnctioD  against  a  corporation  is  generally 
necessary  in  order  to  enable  the  court  to  enforce  its  writ  A 
corporation  acts  only  through  its  officers  and  employes,  and 
it  is  through  them  only  thafr  its  action  can  be  restrained  or 
compelled.  While  doing  the  work  of  the  company,  the  em- 
ploye is  the  company,  and  having  notice  of  a  mandate  from  a> 
court  of  competent  jurisdiction  as  ,to  how  that  work  must  be 
done,  he  must  in  his  work  obey  the  mandate.  Especially  is  this 
true  with  respect  to  the  employes  of  common  carrier  corpora- 
tions subject  to  the  Interstate  Commerce  Law.  They  are  fully 
identiSed  with  their  employer  in  the  discharge  of  its  public 
function.  When  doing  the  work  of  the  corporation,  they  are 
made  criminally  liable  for  disobeying  the  commands  of  the 
law  to  the  corporation. 

Mor  is  it  an  objection  to  granting  complainant  this  equi- 
table relief  directly  af^inst  uie  servants  of  defendant  compa- 
nies that  the  latter  will  be  bound  under  the  mandate  of  the 
court  to  discharge  the  servants  refusing  to  obey  the  law  and 
the  order  of  court.  The  complainant  is  not  required  to  await 
this  action  on  the  part  of  the  defendant  companies,  or  to  suffer 
the  delay  which  a  refusal  by  the  servants  may  entail.  Such 
refusal  will  be  no  defence  to  the  defendant  companies 
(Chicago,  B.  &  Q.  K.  Co.  v.  Burlington,  C.  K.  &  N.  K  Co.,  34 
Fed.  ^p.  481) ;  but  this  is  far  from  sayiuj^  that  the  court  may 
not,  in  complainant's  interest,  direct  its  process  at  once 
against  all  assuming  to  act  for  defendant  companies  in  their 
business. 

Nor  is  the  mandatory  injunction  against  the  servants  an 
enfoi-ced  specific  performance  of  personal  service.  It  is  only 
an  order  restraining  them,  if  they  assume  to  do  the  work  of 
the  defendant  companies,  from  doing  it  in  a  way  which  will 
violate  not  only  the  rights  of  the  complainant,  but  also  the 
order  of  the  court  made  against  their  employers  to  preserve 
those  rights.  They  may  avoid  obedience  to  tne  injunction  by 
actually  ceasing  to  be  employes  of  the  company.  Otherwise 
the  injunction  would  be  in  enect  an  order  on  them  to  remain 
in  the  service  of  the  company,  and  no  such  order  was  ever,  so 
far  as  the  authorities  show,  issued  by  a  court  of  equity.  It  is 
true  that  if  they  quit  the  service  of  the  company  in  execution 
of  rule  12,  in  order  to  procure  or  compel  defendant  compa- 
nies to  injure  the  complainant  company,  they  are  doing  an  un- 
lawful act,  rendering  themselves  liable  in  dam^es  to  the 
complainant  if  any  injury  is  thereby  inflicted,  and  they  may 
be  incurring  a  criminal  penalty  as  already  explained  ;  but  no 
matter  how  inadequate  the  remedy  at  law,  the  arm  of  a  court 
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of  eqoity  has  never  been  extended  Ly  mandatory  iujnnctioii 
to  compel  the  performance  of  pe^t^oDal  service  as  against 
either  the  employer  or  the  employed.  Stocker  v.  Brocken- 
bank,  3  Mc.  &  G.  250 ;  Johnson  v.  Shrewsbury,  3  De  Gex, 
M.  &  G.  914 ;  Pickering  v.  Bishop  of  Ely,  2  Y.  &  C.  C.  C. 
249 ;  Lumley  v.  Wagner,  1  De  Gex,  M.  <fe.  G.  604.  The  reason 
is  obvions.  It  would  be  impracticable  to  enforce  the  relation 
of  master  and  servant  against  the  will  of  either.  Especially 
is  this  tme  in  the  case  of  railway  engineers  where  nothing  but 
the  most  pains-taking  and  devoted  attention  on  the  part  of  ' 
the  employ^  will  secure  a  proper  discharge  of  his  responsible 
duties.  It  would  even  seem  to  be  against  public  policy  to  ex- 
pose the  lives  of  the  travelling  public  and  the  property  of  the 
shipping  public  to  the  danger  which  might  arise  from  the  en- 
forced and  unwilling  performance  of  so  delicate  a  service. 


We  finally  reach  the  question  whether  Arthur  can  be  en- 
joined from  ordering  the  engineers  to  carry  ont  role  12. 
That  he  intends  to  enforce  the  rule,  if  not  enjoined,  AKkmrm- 
is  not  denied.  If,  as  we  have  seen,  the  injury  in-  ^^**,''*" 
tended  is  of  such  a  character  that  the  court  may  ""leTa?" 
issue  its  mandatory  injunction  against  the  engineers  to  pre- 
Tent  them  from  iufiicting  it,  Artlinr  may  certainly  be  re- 
strained by  prohibitory  injunction  from  ordering  them  to  in- 
flict it,  Arthur's  order,  if  issued,  will  be  obeyed,  because  the 
penalty  of  disobedience  is  expulsion  from  the  brotherhood. 
The  many  engineers  who  serve  the  defendant  companies  will 
refuse  to  handle  the  complainant's  freight.  The  defendant 
companies  will  probably  be  coerced  thereby  to  refuse  com- 
plainant's freight,  for  the  bill  avers  that  they  have  threatened 
to  do  so.  The  interstate  business  of  complainant  will  be  in- 
ternipted  and  interfered  with,  at  every  hour  of  the  day  and 
at  every  point  within  a  radius  of  many  miles,  and  all  because 
of  Arthur's  order.  The  injury  will  be  irreparable,  and  a  judg- 
ment for  damages  at  law  will  be  wholly  inadequate.  The 
antborities  leave  no  doubt  that  in  such  a  case  an  injunction 
'will  issue  against  the  stranger  who  thus  intermeddles  with 
and  harasses  complainant's  business. 

In  Sherry  v.  Perkins,  147  Mass.  212,  the  officers  of  a  trade- 
nnion  were  enjoined  by  the  supreme  judicial  court  of  Massa- 
chusetts from  displaying  in  front  of  plaintiff's  premises  a  ban- 
ner announcing  a  strike,  and  ret^uestiug  workmen  to  stay 
away.  This  was  said  to  cause  an  injury  of  such  a  continuing 
character  as  to  make  it  a  nuisance.  So  in  Springhead  Spin- 
ning Company  r.  Kiley,  L.R,6Eq.  651, — a  case  presenting  facts 
esactly  like  those  in  Sherry  v.  Perkins, — an  injunction  was 
allowed.  In  Cadey*.  Typographical  Union,  45  Fed.  Rep.  135, 
Judge  Sa.O£  granted  an  injunction  against  the  members  of  a 
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tjpographica]  nnioD  wlio  had  instituted  a  boycott  ^aiuat  & 
nevspaper,  aud  wlio  were  attempting  to  drive  awaj  business 
from  it  Dj  threatening  itw  subscnbers  and  advertisers  to  boy- 
cott tliem  in  case  they  continued  their  patronage.  In  Emack 
V.  Paiue,  34  Fed.  Eep.  47,  Judge  Blodqett  panted  an  injunc- 
tion against  persons  who,  by  threatening  infriugement  suits 
without  any  intention  of  bringing  them,  were  attempting  to 
interfere  with  plaintiff's  enjoyment  of  bis  lawful  patent.  And 
in  Goaur  d'AlSoe  Consolidated  Mining  Co.  v.  Miners'  Union, 
51  Fed.  Bep.  260,  Judge  Beattt  enjoined  the  members  of  a 
onion  from  intimidating  plaintifirs  workmen,  and  thereby  pre- 
venting them  from  continuing  in  its  employ.  Arthur's  pro- 
posed invasion  of  complaiuant'd  rights,  in  the  means  to  be 
adopted  and  the  character  of  the  injury  intended,  is  quite  like 
the  wrongs  enjoined  in  the  case  just  cited. 

It  would  seem  from  the  foregoing  anthorities  that  we  may 
enjoin  Arthur  from  directing  the  engineers  to  quit  work  for 
the  purpose  of  coercing  the  defendant  companies  to  -violate 
the  law  and  complainant's  rights.  Though  we  cannot  enjoin 
the  engineers  from  unlawfully  qiiitting,  it  does  not  follow  that 
w©  may  not  enjoin  Arthur  from  ordering  them  to  do  so.  An 
injunction  in  this  form,  however,  has  not  been  asked,  and  we 
need  not  decide  the  question. 

The  rule  that  equity  will  not  enjoin  a  crime  has  Lere  ntr 
application.  The  autnorities  where  the  rule  is  thus  stated 
are  cases  where  the  injury  about  to  be  caused  was  to  the  pub- 
lic alone,  and  where  the  only  proper  remedy,  therefore,  was  by 
criminal  proceedings.  When  an  irreparable  and  continuing 
unlawful  injury  is  threatened  to  private  propertf  and  business 
rights,  equity  will  generally  enjoin  on  benalf  of  the  person 
whose  rights  are  to  be  invaded,  even  though  an  indictment  on 
behalf  of  the  public  will  also  lie.  Bee  the  cases  cited  in  sec. 
20  of  High  on  Injunctions. 

We  have  thus  far  considered  the  right  of  the  complainant 
to  an  injunction  in  an  independent  suit  against  Arthur.  But 
the  case  as  presented  to  tnis  court  is  far  stronger.  Here  a 
mandatory  writ  was  actually  issued  against  the  defendant 
railroad  companies  and  their  employes  restraining  them  from 
refusing  to  interchange,  with  complainant,  interstate  freight. 
Subsequently  Arthur  was  made  a  defendant  by  amendment 
to  the  bill,  which  advised  the  court  that  he,  as  the  chief  of  an  un- 
lawful conspiracy  to  injure  the  complainant  by  destroying  its 
interstate  business,  had  just  issued  or  was  about  to  issue  au 
order  to  the  engineers  in  the  employ  of  the  defendant  com- 
panies not  to  handle  complainant's  freight,  and  that,  if  issued, 
Arthur's  order  was  more  likely  to  be  obeyed  than  the  injunc- 
tion of  the  court  then  in  force.    Is  it  possible,  in  sach  a  case. 
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tliat  a  court  of  equity  must  remit  the  complainaQt  to  an  action 
at  law  lor  the  iDJnries  vhicb  Arthur's  unlawful  order  will 
certainly  cause,  aud  that  the  court  must  await  in  silence  the 
defeat  of  its  own  injunction?  The  putting  of  the  question 
answers  it.  It  is  the  duty  of  the  court  promptly  to  prevent, 
at  all  hazards,  the  probable  obstruction  to  its  maiu  injunc- 
tion by  auxiliary  injunctive  process,  aud,  if  such  obstruction 
has  actually  been  iuterposed,  to  remove  it  by  thesatne  means. 
On  this  ground  the  court  was  fully  justified  in  restraining 
Arthur,  us  it  did,  from  continuing  in  force  any  order  he  might 
have  issued  in  conflict  with  the  pi-Rvious  order  of  the  court. 
This  was  maudatory,  but  it  was  necessary  to  secure  tbe  en- 
forcement of  the  court's  previous  order  aud  to  preserve  the 
aiatue  quo.  Had  the  order  of  Arthur,  then  in  force,  been  al- 
lowed to  continue,  future  equitable  relief  would  have  been 
unavailing.  A  rescission  of  his  order  could  work  injury  to 
no  one.  Mandatory  injunctions  issue  under  such  circum- 
stances. Mr.  High  states  the  rule  as  follows,  in  his  work  on 
Injunctions,  sec.  2 :  "  And  when  there  is  a  wilful  and  un- 
lawful invasion  of  plaintiff's  right,  against  his  protest  and  re- 
monstrance, the  injury  being  a  continuing  one,  a  mandatory 
injunction  may  issue  in  the  first  instance."  See  Robinson  v. 
liord  Byron,!  Brown's  Ch.  Cases,  588;  Hervey  w.  Smith,  1 
Kay  &.  J.  392;  Lane  v.  Newdigate,  10  Vesey,  192 ;  Whitecar 
V.  Michenor,  47  N.  J.  Eq.  6 ;  Broome  v.  N.  Y.  &  N.  J.  Co., 
42  N.  J.  141 ;  Beddle  v.  Perry,  L.  K.,  3  Eq.  46S ;  L.  &  N.  R. 
Co.  V.  L.  &  Y.  K.  Co.,  li.  R.,  4  Eq.  174. 

Arthur  says  that  when  he  sent  out  his  telegraphic  instruc- 
tions to  the  members  of  the  brotherhood  on  March  16th,  he 
had  no  knowledge  of  the  injunction  of  this  court  against  de- 
fendant companies  and  their  employ^,  issued  on  the  lltb. 
This  is  surprising  in  view  of  the  interest  be  had  in  the  sab- 

i'ect  and  the  wide  publicity  given  to  the  injauction.  His 
:nowledge  of  the  injunction  would  be  quite  material  in  a  pro- 
ceeding against  him  for  contempt  or  in  a  criminal  prosecu- 
tion of  him  for  conspiring  to  defeat  the  administration  of  jus- 
tice in  the  United  States  courts  (Pettibone  v.  United  States, 
■ubi  supra),  but  it  was  not  material  here.  The  fact  that  his 
order  actually  nullified  the  order  of  the  court,  and  was  con- 
tinuing to  do  so,  was  enough  to  justify  the  court  in  compelling 
him  to  rescind  it. 

The  temporary  injunction  will  be  allowed  as  prayed  for. 

Bee  Toledo,  A.  A.  &  N.  M.  R.  Co,  p.  Pennaylvania  R  Co.,  ante,  p.  893; 
WaterhonBc  u.  Comer,  poit. 

Combination  of  Employet  to  Coeroe  Employer*— Strikes  and  Boyoottt. 
—It  U  Uid  (li)wn  io  tbe  cose  of  State  e.  Stewart,  66  Vt.  S7d,  a  most  valuable 
autborit;  on  tbe  aubject,  that  tbe  labor  and  skill  of  the  workman,  the  plant 
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of  the  manufacturer,  and  the  equipment  ol  the  runner  are  in  an  ei^ual  mubb 
property,  and  that  ever;  man  has  a  right  to  employ  hia  talents,  loduatry, 
and  capital  as  he  pleases,  free  from  the  dictation  of  others  ;  and  if  two  or 
more  persons  comtiine  to  coerce  his  choice  in  this  behalf,  it  is  a  criminal 
conspiracy,  whether  the  means  employed  are  actual  violence  or  conspiracy 
or  intimidation  that  works  upuii  ilie  miud  ;  thttt  nbile  the  law  accords  this 
liberty  to  one  it  accords  a  lilte  liberty  to  another,  and  all  are  bound  to  use 
and  enjoy  their  own  liberties  and  pifvileges  with  regard  to  their  neighlrarB. 
Tlie  court  in  this  case  further  said  that,  "from  a  careful  examinalioD  of  the 
English  and  American  authorities,  it  is  clear  to  a  demotistrHtiuo  that  a 
combination  of  persons  to  prevent  and  hinder  by  violence,  threats,  and  in- 
timidation a  company,  corporation,  or  individual  from  employing  or  retain- 
ing the  services  of  certain  workmen,  or  by  threats  to  terrify,  intimidate, 
and  drive  away  the  workmen,  is  a  conspiracy  at  common  law ;  and,  further, 
that  the  Bubjf.'Ct-matter  of  the  offence  beiug  the  same  in  ibis  country  as  in 
Kugland,  namely,  an  interference  with  the  property  rights  of  a  third  per- 
Bull,  and  a  restraint  upon  the  lawful  prosecution  oF  their  industries  as  well 
as  an  unlawful  control  over  the  free  use  and  employment  by  workmen  of 
their  own  personal  skill  and  labor  at  such  times,  for  such  prices,  and  for 
■ucb  pemons  as  they  please, — the  common  law  of  England  is  ■  applicable 
to  our  local  situation  and  circumstances'  in  this  behalf,  and  is  therefore 
the  common  law  of  Vermont."  To  the  same  effect  see  Btate  c.  Olidden, 
S5  Conn.  46;  State  0.  Ripley,  81  Me.  S86;  Wood  v.  State,  47  N.  J.  L.  180; 
Reg.  0.  Timi.thy.  I  F.«t.  &  P.  39;  Eeg.  o.  Peck,  9  Adol.  &  B.  686.  This 
doctrine  concerning  (lie  relations  of  employer  and  employ^  is  but  theappli~ 
cation  of  the  old  well-settled  rule  that  all  combinations  and  confederacies 
whatsoever  which  wrongfully  prejudice  and  threaten  persona  are  criminal. 
State  t.  Stewart,  59  Vt.  273;  Reg.  v.  3elsbv,  3  Coi,  Cr,  Cas.  4B3;  Reg.  e. 
Harris,  1  Car.  &  Marsh,  601;  Hilton  t>.  Eckersley,  6  £.  &  B.  47;  Rex  e. 
Mawbcy,  6  T.  R.  619;  Kcx  r.  Eccles,  1  Leach,  Cr.  Coa.  374;  WaUby  c.  An- 
ley,  8  E.  &  E.  618;  Reg.  «.  Rowlands,  17  A.  &  B.  N.  8.  670;  Reg.  e.  Dni- 
itt,  10  Cox,  Cr,  Cob.  316;  Springhead  Co.  v.  Riley,  L.  R.,  S  Eq.  551;  Com- 
monwealth 0.  Hunt,  4  Hetc.  (Haas.)  Ill;  Smith c. People,  35  HI.  17;  Carew 
V.  Rutherford.  108  Mass.  1;  Rex  «.  Fergusoo,  2  Stark,  N.  P.  489;  Rex  e. 
Byerdike,  1  Mo,  ft  Rob.  179;  People  r  Fisher,  14  Wend.  (N.  Y.)  9;  SUte 
e.  Donaldson,  32  N.  J.  L.  151;  Snow  v.  Wheeler.  113  Mass  136;  State  v. 
Koyes,  35  Vt.  416;  Btote  e.  Burnham,  15  N.  H.  896;  Morris  Run  Coal  Co. 
O.Barclay  Coal  Co.,  68  Pa.  8t.l73;  a  Bish.  Cr.  Law.  sec.  11;  Destj,  Cr.  Law, 
■ec.  11 ;  9  Chitty,  Cr.  Law,  1188;  4  Am.  &  Eng.  Encyc.  of  Law,  608,  tit. 
**  Criminal  Law  Conspiracy."  "Every  man  is  at  lil>erty  to  enter  into  a 
combination  to  keep  up  price  of  wages;  but  if  he  enters  into  acombinn- 
tioa  for  the  object  of  interfering  with  the  personal  freedom  of  the  action  of 
another  man  it  is  an  offence,  not  only  at  common  law,  but  under  Act  $ 
G90.  IV.  chap.  129."    Springhead  Co.  o.  Riley,  L.  R..  6  Eq.  651. 

"The  principle  upon  which  the  caoes,  Bnglish  and  American,  proceed 
is  that  every  man  has  the  right  to  employ  his  talents,  industry,  and  ca|iital 
OS  be  pleases,  free  from  the  dictation  of  others ;  and  if  two  or  more  persons 
combine  to  coerce  his  choice  in  this  behalf,  it  is  a  criminal  conspiracy.  The 
labor  and  skill  of  the  workman,  be  it  of  low  or  high  degree;  .the  plant  of 
the  manufacturer;  the  equipment  of  the  farmer;  the  investments  of  com- 
merce,— are  all,  in  equal  sense,  property.  If  men  by  overt  acts  of  violence 
destroy  either,  they  are  guilty  cf  crime.  The  anathemas  of  a  secret  organ- 
ization of  men,  combined  for  the  purpose  of  controlling  the  industry  of 
others  by  a  species  of  intimidation  that  works  upon  the  mind  rather  than 
the  body,  are  quite  as  dangerous  as,  and  generally  altogether  more  effective 
than,  acts  of  actual  violence.  And.  while  such  conspiracies  may  give  to  tl^e 
indiTidual  directly  affected  by  them  a  private  right  of  action  for  damagva 
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they  at  the  unie  time  lay  a  baais  for  an  indictment,  on  the  ground  that 
the  state  itaelf  ie  directly  concerned  in  the  promotion  of  all  legitimate  in- 
duatriea  and  the  development  of  all  its  reHources,  and  owes  the  duty  of  pro- 
tection to  its  citizens  engaged  in  tbe  exercise  of  their  csUings.  The  good 
order,  peace,  and  general  prospcriiy  of  tbe  state  is  directly  invoived  in  the 
question."     States.  Stewart,  59  Vt.  278;  s.  c,  4  New  Bug.  Rep.  g76. 

It  is  indictable  conspiracy  for  certain  persons  to  conapire  together  to 
compel  an  employer  to  discharge  certain  workmen,  and  threatening  to  quit 
the  employment  if  he  doe«  unt.  4  Am.  &  Eng.  Eocyc.  of  Law,  609,  tit. 
"Criminal  Conspiracy;"  State  n.  Donnldaun,  33  N,  J.  L.  151;  People*. 
Trequier,  1  Wheel.  Cr.  Cas,  142;  Cunimonwealth  n.  Hunt,  4S  Habs.  (4 
Hetc.)nl,  3S  Am.  D<;c.  346;  Collins  n.  Hsfte,  50  III.  355;  Hooker  r. 
Vandewater,  4  Denio  (N.  Y.),  84fl,  47  Am,  Dec.  253;  Res  f,  JourneyineR 
Tailors,  S  Mod.  11,  citing  Tubwomen  ti.  Brewers  of  London;  Reg.  v.  Bow- 
landa,  17  Q.  B.  6T1 ;  Keg.  v.  Bunn,  13  Cut,  Cr.  Caa.  316;  Reg.  c.  Banks,  13 
Coi,  Cr.  Caa.  393. 

None  of  the  auChoritieB  deny  that  employ^  may  endeavor  peaceably  and 
in  a  reaaonaLile  manner  to  persuade  others  to  quit  work ;  they  merely  aa- 
sen  that  if  by  force  or  intimidation  they  endeavor  to  overcome  the  free- 
will of  other  co-employfe  they  become  guilty  of  a  criminal  oflence.  The 
fact  that  the  threat  is  designed  as  a  means  to  an  end,  and  that  end  Id  it- 
aelf is  a  lawful  one,  does  not  divest  the  transaction  of  its  criminality. 
Reg.  9.  Bhepard,  11  Coi.Cr.  Caa.  32fi;  State  v.  Glidden,  55  Conn.  46;  Reg. 
e.  Hibbert,  18  Cox,  Cr.  Cas.  83;  Reg.  o.  Rowlands,  G  Cox,  Cr.  Cas.  438; 
Beg.  f>.  Duffield,  6  Coz,  Cr.  Cas.  433;  4  Am.  &  Eng.  Eocyc.  of  Law,  610. 
Thos,  if  large  bodies  of  men  collect  about  a  coal  mine  with  the  intention 
of  intimidating  the  minera  working  there,  auch  combination  is  ualawful, 
and  all  pereons  engaged  therein  are  guilty  of  conspiriicy,  whether  actually 
present  at  the  commission  of  any  act  of  violence  or  not.  Luwman  e.  Com- 
monwealth (Pa.),  9  Cent.  Rep.  467.  A.  count  in  an  indictment  for  con- 
spiracy ia  sufficient  if  it  charges  that  the  defendants,  with  malicious  intent 
to  control  and  injure  a  person  or  company,  or  the  buainesa  of  either,  un- 
lawfully conspired  to  terrify,  intimidate,  and  drive  away  by  threata  Its 
workmen ;  or  to  prevent  and  binder  by  violence,  threats,  and  intimidationa 
the  company  from  retaining  and  taking  into  its  employ  certain  workmen. 
State  e.  Stewart,  59  Vt.  273.  See,  also,  Reg.  v.  Rowlands,  17  Q.  B.  671 ; 
Hilton  V.  Bckeraley,  6  E.  L.  ft  B.  47. 

The  workmen  sought  to  be  injured,  and  deprived  of  their  employment, 
have  just  as  good  a  right  to  work  for  their  employers  as  the  conspirators 
have,  and  their  right  is  entitled  to  the  same  consideration  and  protection. 
Id  such  cases,  it  has  been  said :  "  The  combioatioD  is  not  against  capital, 
«r  against  their  employers,  to  better  their  condition,  but  against  fellovr- 
workmen — men  whose  earnings  are  comparatively  small,  and  who,  pre- 
anmably,  need  all  their  earnings  for  the  support  of  themselves  and  their 
families.  They  are  ordinarily  pot>r  men,  and  men  whose  entire  capital 
consists  of  their  trade  and  time.  The  combination  is  to  wantrinly  deprive 
them  of  a  livelihood,  and  practically  of  all  means  of  support,  by  securing 
their  discharge.  It  a  capitalist  is  driven  from  his  business,  he  has  other 
resources;  but  the  poor  mechanic,  driven  from  his  employneot, — and,  as 
is  often  the  cas^,  deprived  of  employment  elsewhere, — is  compelled  to  see 
bia  loved  ones  suffer  or  depend  upon  charitv.  It  is  a  combination  of  the 
many  to  impoverish  and  oppress  a  few.  The  weak  party  needs,  and  must 
receive,  the  protection  of  the  law.  If  in  any  case  it  is  criminal  for  the 
many  to  combine  to  do  what  may  one  may  lawfully  do  singly,  it  would  aeem 
that  this  would  be  such  a  caae.''     State  v.  Glidden,  55  Conn.  46. 

"The  exposure  of  a  legitimate  business  to  the  controi  of  an  association 
that  can  order  away  its  employes,  and  frighten  away  others  that  it  may 
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teek  to  einploj,  and  thus  be  compelled  to  cease  the  farther  proaecution  of 
iU  work,  U  a  condition  of  tbiogB  utterlr  at  war  with  eter;  principle  ot 
juaticB,  and  with  erery  Mfegusrd  of  proiectiou  that  a  citizen  under  our 
•yat«m  of  govemmeDt  ie  entitled  to  enjoy."  State  e.  Stewart,  SB  Vt.  973;  4 
Am.  &  Eng.  Encyc.  ot  Law,  611.  The  direct  tendeac;  of  such  intimidaUoa 
it  to  eatabliah  oTer  labor  and  over  alt  induHtriea  a  control  that  u  unknown 
to  the  law,  and  ie  exerted  bj  a  secret  aasociatioo  of  conapiratora,  who  are 
actuated  solely  by  personat  coDsideratiuns,  and  whose  plans  carried  into 
execution  usually  reauU  in  Tiolence  and  destruction  of  property.  State  e. 
Stewart,  SQ  Vt.  373.  In  this  case,  the  court  further  aaid :  "  By  the  law  of 
the  land,  these  respondents  have  the  most  unqualified  right  to  workfor 
whom  they  please,  and  far  such  prices  aa  they  please.  By  the  law  of  the 
land,  O'Rourke  and  Ooodfelloe  bare  the'aame  right.  By  the  same  law, 
the  Ryegate  Granite  Company  has  the  right  to  employ  the  respondents  or 
O'Rourke  on  such  terms  as  may  be  mutually  agreed  upon,  -without  let  or 
binderance,  or  dictation  from  any  roau  or  body  bt  men  whatever.  Sup-  , 
pose  the  members  of  a  bar  association  in  Caledonia  Count;  should  combine 
and  declare  tbat  the  respondents  should  employ  no  attorney  nor  a  member 
of  such  aiflociatioD  to  assist  them  in  their  deftnce  in  this  case,  under  the 
penalty  of  being  dubbed  a  'scab'  and  having  his  name  paraded  in  the 
public  press  at  unworthy  of  the  recognition  among  his  brethren,  and  him- 
•elf  brought  into  hatred,  envy,  and  contempt,  would  the  respondents  look 
upon  this  as  an  innocrnt  intermeddling  with  their  rightt  under  the  law  t 
The  proposition  has  only  to  be  stated  to  disoem  its  utter  inconsistency  with 
every  principle  of  justice  that  permeates  the  law  under  which  we  live.  If 
such  conspiracies  are  to  be  tolerated  aa  innocent,  then  every  farmer  in  Ver- 
mont, now  resting  in  the  confidence  that  lie  may  empluy  such  asiistance  in 
carrying  on  his  farm  at  he  thinks  he  can  tSord  to  hire,  it  exposed  to  the 
operation  of  some  such  code  of  law,  in  the  framing  of  which  be  had  no 
voice,  and  upon  the  terms  of  which  he  has  no  veto;  and  every  manufac- 
turer is  handicapped  by  a  system  that  portends  certun  destruction  to  his 
industry.  If  our  agricultural  and  manufactuiing  industries  are  sleeping 
upon  the  Srea  of  a  volcano,  liable  to  eruptian  at  any  moment,  it  is  high 
time  our  people  knew  it.  But  happily  such  is  not  the  law,  and  amouK 
Bnglisb-speaking  people  hat  nerer  been  the  law.  The  reportt,  English 
ftod  American,  are  full  of  illustrations  of  the  doctrine  that  a  combination 
of  two  or  more  persons  to  effect  an  illegal  purpose,  either  by  legal  or  illegal 
meant,  whether  such  means  be  illegal  at  common  law  or  by  statute;  or  to 
effect  a  legal  purpose  by  illef^l  means,  whether  such  means  be  illegal  at 
common  law  or  by  statute, — is  a  common-taw  conspiracy.  Such  combina- 
tions are  equally  illegal  whether  they  promote  objects  or  adopt  meant  that 
are  per  w  indictable,  or  promote  objects  or  adopt  means  tbat  are  per  m  op- 
pressive, immoral,  or  wrongfully  prejudicial  to  the  rightt  of  others.  If 
they  seek  to  restrain  trade,  or  tend  to  the  destruction  of  the  material  pnw- 
perity  of  the  country,  they  work  injury  to  the  whole  public.  A  conspiracy 
to  hinder,  prevent,  and  deter  a  man  from  retaining.and  taking  into  his  em- 
ploy an  attorney  to  defend  his  cause  is  a  clear  violation  of  bis  as  well  «a 
the  attorney's  personal  rights;  and  equally  so  is  a  cnmbination  to  terrify, 
alarm,  and  drive  away  his  attorney  already  employed.  The  natural  tend- 
ency and  inevitable  consequence  of  such  combinatinnt  is  tn  restrain  the 
proaecution  of  legitimate  callings  and  industries,  and  thereby  injure  the 
public  as  well  as  individuals.  The  coercive  intent,  emphasized  and  ex- 
panded by  the  aggregation  of  members  and  amounting  to  a  show  of  force, 
gives  to  such  combination  its  character  of  illegality.  If,  in  fact,  the  re- 
spondents hud  prevented,  hindered,  and  deterred  the  Granite  Works  from 
employing  O'Rourke,  the  act  would  confesw^ly  have  been  criminal.  It 
logically  follows  tbat  a  conspiracy  to  do  this'  thing  would  be  equally  t"," 
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Tbe  "  boycott  "  in  not  k  legal  ramedy  for  the  adjustment  of  difference! 
between  an  employer  uid  employes.  Combinations  for  such  purposes  are 
nsuali;  held  to  be  criminal  conspiracies.  State  e.  Stewart,  S9  Vt.  278; 
Bute  V.  Otidden,  65  Conn.  46;  Reg.  v.  Parnell,  14  Cox,  Ci.  Caa.  608,  4  Am. 
A  Bag,  Bncj.  Law,  SIS. 


Watebhoxtse  ^  (d. 


(tr.  8.  Oirmit  Chvrf,  S.  D.  Qwrgia,  W.  D.,  AprU  6. 18M.) 

Rceelvsr  —  Power  of  Court  to  Adjust  Diffleulty  with  Cmploy«s> — 
Wbere  tbe  property  of  a  railroad  company  is  being  Hdmiuistered  by  a  re- 
ceiver it  is  cam  patent  for  the  court  to  adjust  difficulties  between  tlie  re- 
ceiver and  his  employes  wbich,  in  the  absence  of  such  adjustment,  would 
tend  to  injure  tbe  property  and  to  defeat  tbe  purposes  of  the  receivers  hi  p. 

Brotherhood  of  Locomotive  Engineers— Contract  with  Reeeivar— Un- 
lawful Rules. — Rule  13,  of  the  Brotberhood  of  the  Locomotive  Engineers, 
providing,  ' '  That  hereafter  when  an  issue  baa  been  sustained  by  the  grand 
chief  and  carried  into  effect  bj  the  Brotherhood  of  Liicomocive  Engineers, 
it  shsil  be  recognized  as  a  violation  of  the  obligstious  if  a  member  of  the 
Brotherhood  of  Locomotive  Bngineers,  who  may  be  employed  on  a  railroad 
run  in  connection  with  or  adjacent  to  said  road,  to  handle  the  property  be- 
longing to  said  railroad  or  system,  or  in  any  way  that  may  benefit  said  com- 
pany with  which  the  Brotherhood  of  Locomotive  Engineers  are  at  issue,  until 
the  grievances  orissues  or  difference  of  auy  nature  or  kind  have  been  ami- 
cably settled,"  is  illegal,  and  a  court  of  equity  will  not  direct  the  receiver  of 
a  railroad  to  enter  lutu  a  contract  with  locomotive  engineers  who  hold 
themselves  bound  by  it.  However,  upon  the  petitioning  engineers  waiving 
auch  rule,  the  court  directs  the  receiver  to  enter  into  a  contract  with  tlicm, 
reserving  to  anyen^neer  tberightat  any  time,  as  an  individual,  to  leave  the 
aervicea  of  tbe  receiver,  but  not  to  do  so  in  such  manner  as  to  injure  the 
properties  or  impede  their  proper  management. 

Petition  of  Waterhoaae  and  others,  etjling  themselves 
committee  of  adjuatment  of  the  Brotherhood  of  Locomotive 
EDgioeerB  to  have  the  receiver  of  the  Central  Bailroad  of 
Georgia  make  a  coutraot  with  theio  for  services. 

H.   W.  Patterson,  for  the  motion. 

Lav^on,  Cnnningham  &  Marion  Enain,  contra. 

Spegr,  Cironit  Judge, — Cases  are  frequent  where  peraons 
intrusted  with  corporate  properties  have  applied  to  the  courts 
for  the  prevention  or  redress  of  grievances  threat- 
ened or  inflicted  by  labor  organizations.  This  is  »tatB*. 
the  first  instance  of  which  we  have  any  information  where 
members  of  such  an  association  have,  by  concerted  aotioa,  in 
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an  orderly  way,  songlit  the  arbitrameat  of  a  court  to  adjust  a 
coutroversj  relatiTe  to  tlie  wages  and  couditioaB  of  their  em- 
ploTtnent.  The  recent  application  to  thia  court  of  the  order 
of  BaJlway  Telegraphers,  with  simliar  purpose,  was  an  attempt 
of  this  character.     It  was  defeated  tn  htnine.     The  telegra- 

Ehers,  as  a  body,  had  abandoned  the  service  of  the  receiver 
efore  they  presented  their  petition.  In  the  mean  time,  other 
telegraphers,  with  eqaal  right  to  employment  by  the  receiver, 
had  been  engaged  and  were  performing  the  functionB  the 
striking  telegraphers  had  surrendered,  and,  notwithstanding 
the  solicitude  ot  the  court  to  spare  a  large  number  of  intelli- 
gent young  men  the  distress  resulting  from  their  indiscreet 
action,  it  was  found  to  be  impracticable.  The  members  of  tho 
Brotherhood  of  Locomotive  Engineers,  who  have  presented 
this  petition,  have  a  proper  standing  in  court.  There  are  ti50 
locomotive  en^neers  in  the  employment  of  the  receiver  upon 
the  various  divisions  of  the  Central  Kailroad  and  Banking 
Companv  of  Oeorgia.  Of  these,  211  are  members  of  the 
Brotherhood  of  Locomotive  Engineers,  and  the  petitioners  are 
a  committee  from  that  membership.  They  recite  in  their  peti- 
tion the  facts  that  they  have  been  for  several  years  working 
under  contract  made  between  a  general  committee  of  the 
brotherhood  and  the  officers  of  the  railroad.  Since  the  first 
day  of  December,  1891,  they  have  been  working  under  the 
contract,  of  which  they  attach  a  copy,  and  that  since  that  time 
the  properties  have  been  intrusted  to  the  control  of  Hugh  M. 
Comer  as  the  receiver  of  the  court.  This  contract  expired  on 
the  first  day  of  December,  1892.  A  few  days  prior  to  that  time, 
they  gave  notice  to  George  D.  Wadley,  general  superintendent 
of  the  company,  that  they  desired  certain  changes  in  the  con- 
tract. They  state  further  that  they  have  remained  in  the 
service  of  the  company,  although  the  superintendent  and  the 
receiver  refused  to  enter  into  any  new  contract  or  consider  the 
old  contract  longer  in  force,  unless  ordered  so  to  do  by  this 
court.  Pending  the  adjustment  of  the  controversy,  which  was 
postponed  for  ninety  days  by  virtue  of  a  clause  of  the  contract, 
whicn  entitled  the  receiver  to  notice  for  that  period,  and  of 
which  he  claimed  the  benefit,  the  court  has  continued  the  con- 
tract in  force. 

We  have  also  caused  several  conferences  between  the  re- 
ceiver and  the  engineers,  with  the  hope  that  an  amicable  agree- 
ment might  follow.  This  expectation  has  been  defeated  by  a 
Btrike  on  the  Savannah,  Americus  &  Montgomery  Bailroad, 
the  refusal  of  one  of  the  engineers  to  haul  a  train  to  which  a 
car  of  that  company  was  attached,  his  immediate  discharge, 
and  the  friction  between  the  receiver  and  the  engineers  which 
resulted  therefrom.     The  engineers  then  applied  to  the  court. 
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Thej  set  forth  the  objects  of  their  oriier,  the  advantages  of 
A  contract  with  their  emplojeia,  and  that  such  contracts  are 
of  force  upon  a  very  large  proportion  of  the  principal  railroads- 
o{  the  country.  Thuj  Btate  that  eiuce  it  bus  been  »howu  to 
them  that  the  properties  in  the  hands  of  the  receiver  are  em- 
barrassed financially,  they  are  content  to  work  in  bis  service 
-without  any  increase  of  wages,  altbougb  they  iusist  that  tbe 
rate  is  less  than  that  paid  by  competing  and  connecting  lines, 
and  they  pray  that  tbe  receiver  be  directed  to  continue  in 
force  the  contract  under  wbicb  tbey  were  working  at  the  time 
tbe  receiver  was  appointed,  snbject  to  sucb  modifications  and 
changes  as  may  be  made  by  the  order  of  the  court.  They  an- 
nex a  copy  of  this  contract. 

Tbe  receiver  answers : 

Fir'at.  That  tbe  Grand  National  Brotherhood  of  Locomotive 
^Engineers  is  not  incorporated,  and  that  many  of  its  rules  and 
regulations,  wbicb  have  a  bearing  upon  any  contract  its  mem- 
might  make;  are  withheld  from  tbe  public.  This  places  him 
at  a  disadvantage,  and  renders  uncertain  tbe  attitude  of  the 
brotherhood  in  any  difficulty  which  might  arise  in  connection 
with  tbe  contract. 

Second.  That  a  number  of  locomotive  engineers  employed 
by  bim  are  not  members  of  tbe  brotherhood,  and  that  it  is  not 
proper  for  him  to  contract  in  this  way  with  certain  employes, 
while  others  are  employed  without  such  a  contract. 

Third.  That  sucb  a  contract  renders  it  impossible  for  the 
officers  charged  with  the  operation  of  the  property  to  have 
such  freedom  in  its  administration  as  is  necessary  to  its  prompt 
and  efficient  management 

Fourth.  As  a  common  carrier,  the  railroad  under  his  con- 
trol is  liable  for  damages  which  may  result  from  tbe  dis- 
organization of  its  service.  That  tbe  Brotherhood  of  Loco- 
motive Engineers  is  bound  by  secret  obligations  to  withdraw 
from  the  service  of  railroad  companies  in  a  body,  causing 
great  damage. 

F^th,  That  he  should  be  at  full  liberty  to  select  the  best 
men  and  means  of  managing  the  business,  without  regard  to 
organizations  of  any  kind.  That  his  superintendent  has  pre- 
pared A  proper  schedule  of  wages  and  conditions  for  the  em- 
ployment of  engineers  and  firemen,  a  copy  of  which  is  at- 
tached. 

Sixfh.  If  he  should  contract  with  tbe  brotherhood,  it  would 
be  holding  out  a  premium  for  his  employes  to  become  mem- 
bers of  that  order,  which  respondent  states  is  not  to  the  inter- 
est of  his  trust.  That  the  brotherhood  renders  it  impossible 
for  the  officers  of  the  railroad  to  come  into  direct  contact  with 
the  employes,  and  prevents  sucb  free  intercourse  as  is  neces- 
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sary  to  good  and  efficient  service.  TLat  no  contracts  bave 
been  entered  into  with  the  order  of  railway  conductors  and 
the  Brotherhood  of  Locomotive  Firemen,  and  that  he  has  Lad 
no  difficulty  with  the  conductors  and  firemen.  He  denies  that 
it  is  usual  and  customary  for  railroad  companies  of  the  United  . 
States  to  make  such  contracts  with  the  Brotherhood  of  Loco- 
rootive  Engineers. 

It  will  be  observed  that  much  of  the  receiver's  answer  is  an 
argument  against  the  propriety  and  policy  of  contracts  of  any 
character  betweeii  the  officers  of  railway  corporations  and  the 
representatives  of  labor  organizations.  The  gravity  and  im- 
portance of  the  considerations  thus  presented  are  exceedingly 
great.  The  control,  under  any  circumstances,  by  the  cot^ts 
of  contracts  between  representatives  of  the  immense  values 
invested  with  corporations  engaged  in  the  public  duty  of 
transportation,  and  the  laborers  employed  in  the  same  service, 
will  doubtless  appear  to  many  as  novel  and  dangeroas.  It  is 
well,  however,  to  consider  if  a  proper  provision,  by  appeal  to 
the  courts,  in  the  frequent  and  destructire  conflicts  between 
organized  capital  and  organized  labor  will  not  afford  the 
jgimplest,  mo»t  satisfactory,  and  effective  method  fort  he  settle- 
ment  of  such  controversies.  Is  it  not  the  only  method  by 
which  the  public,  and  indeed  the  parties  themselves,  can  be 
protected  from  the  inevitable  hardship  and  loss  which  all 
must  endure  from  the  frequently  recurrmg  strikes? 

It  will  not  be  wise,  for  those  engaged  with  the  maintenaQce 
of  public  order,  to  ip;nore  the  immensity  of  the  changes  in  the 
relations  of  the  employing  and  the  employed  classes,  occa- 
sioned by  the  phenomenal  development  of  commerce  and  the 
prevalence  of  labor  organizations.  ^  We  are  in  this  case  di- 
rectly concerned  with  a  corporation  and  a  labor  organization, 
and  both  enj^aged  in  railway  transportation,  and  in  this  de- 
partment of  industry  it  is  reported  by  the  Interstate  Com- 
merce Commission  that  there  is  invested  in  the  United  States 
$9,829,475,015,  or  nearly  eight  times  the  entire  national  debt 
of  the  country.  Last  year  the  railroads  transported  530,000,- 
000  passengers,  or  more  than  eight  times  the  entire  population 
of  the  United  States.  The  operatives  employed  by  them 
number  784,000,  and  it  is  no  trifling  testimony  to  the  faithful- 
ness and  efficiency  of  this  mighty  army  of  railroad  employ^ 
tliat  of  the  vast  population  transported  under  their  care  only 
293,  or  less  than  one-twenty-thousandths  of  one  per  cent  lost 
their  lives.  It  is,  moreover,* true  that  no  operatives  of  a  rail- 
road more  than  locomotive  engineers  are  charged  with  the 
preservation  of  life  and  property,  and  when  we  are  advised  by 
the  prtK)f  that  32,000  of  the  locomotive  engineers  of  the  United 
States,  more  than  80  per  cent,  belong  to  the  brotherhood,  it 
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is  difficult  to  believe  that  their  membersliip  lessens  efficiency 
to  employers  or  fidelity  to  their  supreme  tfuty  to  the  public. 

But  whether  these  facts  and  other  facta  equally  significaiit 
will  justify  judicial  control  of  contracts  essential  to  Puatr  or  court 
the  uninterrupted  transportation  of  the  country,  in  ^wtjaitdit 

1  ■    1     .J  11-  -.11  .     -:    -         1  ftreiicM  irlth 

vhicb  the  public  is  so  vitally  concerned,  it  is  clear  tafiastt. 
tbat  where  the  property  of  railway  or  other  corporations  is 
being  administered  by  a  receiver,  under  the  superintending 
power  of  a  court  of  equity,  it  is  competent  for  the  court  to  ad- 
just difficulties  between  the  receiver  and  his  employes,  which 
lu  the  absence  of  such  mljustment,  would  tend  to  injure  the 
property  and  to  defeat  the  purpose  of  the  receivership.  In- 
deed, the  power  of  the  court  to  direct  a  contract  between  its 
officers  does  not  appear  to  be  questioned.  The  power  of  the 
court  has  always,  on  proper  occasions,  been  exercised  to  pro- 
tect the  properties  from  the  damaging  and  unlawful  results  of 
a  strike  of  the  laborers  in  its  employ.  In  the  case  of  the 
Telegiaphers  v.  Comer,  receiver,  supra,  decided  at  this  term, 
not  yet  reported,  while  this  court  as  above  stated,  was  pre- 
vented by  their  own  conduct  from  according  to  the  petitioners 
the  practical  relief  they  sought,  they  were  .enjoined  from  any 
interference  with  the  property,  operations,  or  employes  of  the 
receiver,  and  rules  were  issued  against  individuals  who  were 
charged  with  such  interference. 

In  re  Higgins,  27  Federal  Beporter,  p.  4i4,  the  learned 
circuit  judge  of  this  circuit,  the  Hon.  Don.  A.  Pardee,  de- 
clared :  "  It  is  well-settled  law  that  whoever  wilfully  interferes 
with  property  in  the  possession  of  a  court  is  guilty  of  a  con- 
tempt of  that  court,  and  I  regard  it  as  equally  well  settled 
that  whoever  unlawfully  interferes  with  officers  and  agents  of 
the  court,  in  the  full  and  complete  possession  and  manage- 
.  ment  of  the  property  in  the  custody  of  the  court  is  guilty  of 
a  contempt  of  court ;  and  it  is  immaterial  whether  this  unlaw- 
ful interference  comes  in  the  way  of  actual  violence  or  by  in- 
timidation and  threats. 

The  employes  of  the  receiver,  although  pro  hoc  vice  officers 
of  the  court,  may  quit  their  employment,  as  can  employes  of 
private  parties  or  corporations,  provided  they  do  not  thereby 
intentionally  disable  the  property ;  but  they  must  quit  peace- 
ably and  decently.  Where  they  combine  and  conspire  to 
quit,  with  or  without  notice,  with  the  object  and  intent  of 
crippling  the  property  or  its  operations,  I  have  no  doubt  that 
they  thereby  commit  a  contempt ;  and  all  those  who  combine 
and  conspire  with  employes  to  thus  quit,  or,  as  officials  of 
labor  organizations,  issue  printed '  to  quit,  or  to  strike,  with  an 
intent  to  embarrass  the  court  io  administering  the  property, 
Tender  themselves  liable  for  contempt  of  court." 

■  Bo  in  origloul.— Ed. 
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Certainly  it  follows,  then,  that  it  is  in  the  power  of  the  court 
in  the  interest  of  pnblic  order,  and  for  the  protection  of  the 
property  nnder  its  control,  to  direct  a  suitable  arrangement 
with  its  employes  or  officers,  to  provide  compensation  and 
conditions  of  their  employment,  and  to  avoid  if  possible  an 
interruption  of  their  labor  and  doty,  which  wiU  be  dlsnstroos 
to  the  tmst  and  injurious  to  the  public  There  is  no  reason 
why  the  receiTership  in  this  respect  should  be  conducted  in  a 
manner  different  from  the  large  preponderance  of  the  success- 
ful and  prosperous  railroads  of  the  country.  It  appears  from 
the  proof  that  about  90  per  cent  of  the  railroads  of  the 
United  States  make  contracts  or  schedules  of  rates  and  regu- 
lations for  the  employment  of  their  operatives  which  are 
agreed  to  by  the  representatives  of  both  partie&  We  are 
satisfied  from  these  facts  that  such  arrangements,  under 
proper  restrictions,  are  praiseworthT  and  beneficial  to  both 
parties,  and  we  therefore  shall  not  longer  hesitate  to  direct 
the  receiver  to  enter  into  an  ap  propriate  contract  or  schedule 
of  rates  and  regulations  with  the  engineers.  This  contract, 
however,  will  not  be  restricted  to  members  of  the  Brotherhood 
of  Locomotive  Engineers,  although  membership  of  that  order 
is  and  will  be  no  disqualihcation  to  service  on  railroads  ondei 
the  control  of  this  court  so  long  as  the  rules  and  r^ulatiouB 
of  the  order  are  treated  as  subordin  ate  to  the  law  of  the  land. 
The  contract  will  comprehend  all  engineers  emplojed  by  the 
receiver,  whether  members  or  non-members  of  the  brother- 
hood. 

This  brings  us  to  the  consideration,  first,  what  is  an  appro- 

Sriate  contract ;  and,  second,  whether  there  is  any- 
ling  in  the  rnles  and  regulations  of  the  brother- 
**"  hood  and  its  relations  to  tiiese  properties  which  is 

inconsistent  with  the  law,  and  which  would  make  it  improper 
for  the  court  to  place  its  receiver  in  a  position  where  in  his 
exigent  duty  to  carry  on  the  business  of  transportation,  for 
which  the  railroad  was  chartered  by  the  state,  ne  itiay  find 
himself  in  the  power  of  an  organized  body  of  his  operatives 
who  will  be  able  to  paralyze  the  operations  of  the  properties. 
The  appropriateness  of  the  contract  depends  solely  upon  the 
arrangement  of  details.  There  is  no  difference  between  the 
engineers  and  the  receiver  upon  the  question  of  compensation. 
There  is  an  apparent  dispute  about  the  effect  of  seniority  of 
service  of  an  engineer  as  affecting  promotion.  The  court  will 
provide,  however,  that  where  merit  and  ability  are  equal 
seniority  of  service  shall  prevail,  and  will  arrange  a  fair  tri- 
bunal for  the  purpose  of  testing  the  merit  and  ability  of  various 
candidates  for  promotion,  with  the  privilege  of  either  party,  in 
oases  not  reconcilable,  to  appeal  to  the  court.    There  are  other 


DcizcdbvGoOglc 


VOL.  53J  8TB1KES  AND   BOYCOTTS.  335 

instances  of  minor  dis^reement,  which  the  coart  will  take  time 
to  adjust  and  to  perfect  the  agreement 

We  haye  noted  with  gratificatioD  the  repeated  statements 
made  injudido  by  the  engineers  and  their  counsel  Biieitsr 
that  they  will  accept  aa  hnal  and  satisfactory,  of  BratharbMt 
«T6ry  difference,  the  coQclusion  and  decision  of  the  >ii<«*i* 
court.  The  receiver  has  also  expressed  more  than  once  his 
purpose  to  abide  the  decision.  This  Bubmission,  so  unlike 
the  violent  and  irrational  course  pursued  by  either  party  as 
their  interests  might  prompt,  and  without  the  slightest  re- 
gard to  the  rights  of  the  public,  in  many  conflicts  between 
what  are  popularly  called  "  capital  and  labor,"  is  considerate, 
judicious,  and  strongly  argues  that  the  engineers  who  are 
before  the  court  are  good  citizens — indeed  patriots,  who  re- 
spect and  confide  in  the  constituted  authorities  of  their 
country.  Fortunate  will  it  be  for  our  country,  if  future 
differences  of  a  similar  character  may  be  settled  by  a  method 
so  simple  and  so  safe.     This  submission  of  the  engineers  ap- 

Elies  as  well  to  the  remaining  and  most  important  difference 
etween  the  parties,  and  that  is  the  effect  upon  the  duty  to 
the  court  and  to  the  property  of  the  rule  of  tlie  brotherhood, 
which  is  understood  by  the  court  to  he  as  follows :  12.  That 
hereafter  when  an  is»uo  has  been  sustained  by  the  grand  chief 
and  carried  into  effect  by  the  Brotherhood  of  Locomotive 
Engineers,  it  shall  be  recognized  as  a  violation  of  the  obliga- 
iions  if  a  member  of  the  Brotherhood  of  Locomotive  Engineers, 
who  may  be  employed  on  a  railroad  run  in  connection  with 
or  adjacent  to  said  road,  to  handle  the  property  belonging  to 
said  railroad  or  system  iu  any  way  that  may  benefit  said  com- 
pany with  which  the  Brotherhood  of  Locomotive  Engineers 
are  at  issue,  until  the  grievances  or  issues 'or  difference  of  any 
nature  or  kind  have  been  amicably  settled." 

This  rule  is  understood  to  have  been  adopted  by  the 
t>rotherhood,  iu  Denver,  three  years  ago.  In  his  testimony, 
T&t.  A.  B.  YouDgson,  the  assistant  diief  engineer,  frankly 
admitted  that  the  effect  of  this  rule,  as  applied  to  the  prop- 
erties in  the  hands  of  the  receiver  and  the  engineers  in  his 
«mploy,  would  be  as  follows :  If,  in  the  pursuance  of  the 
business  of  a  common  carrier,  with  which  the  receiver  is 
charged,  it  should  become  necessary  to  convey  over  the  lines 
of  the  Central  Bailroad  a  car  belonging  to  a  railroad  company 
on  which  there  was  a  strike  of  the  engineers,  that  it  would 
be  the  duty  of  the  brotherhood  men  in  the  employ  of  the 
receiver  to  refuse  to  haul  the  train  containing  such  car,  and 
if  the  officers  of  the  road  insisted  that  the  car  should  proceed, 
loyalty  to  the  brotherhood  required  that  the  engineer  should 
at  once  resign  his  station  and  abandon  his  duty.     Hp  might. 
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he  stated,  if  lie  thought  proper,  carry  the  train  to  the  terminal 
point. 

An  illustration  of  the  effect  of  this  rule  is  afforded  by  the 
evidence.  A.  strike  was  recently  pending  on  the  Savannah, 
Americus  &  Moutgomery  Railroad,  which  runs  in  conuectiou 
and  is  adjacent  to  the  Central  Engineer  Arden,  of  the 
Brotherhood  of  Locomotive  Engineers,  in  the  employ  of  the 
receiver,  was  directed  to  carry  a  car  of  the  Bavannah,  Americus 
&  Montgomery  Hoad  between  two  stations  oa  the  Central 
Railroad.  He  declined  to  do  so,  and  was  at  once  discharged. 
A  committee  of  the  brotherhood  have  insisted  on  his  rein- 
statement. This  the  receiver  has  refused,  and  it  is  certain 
that  but  for  the  pendency  of  the  proceedings  now  under  con- 
sideration by  the  court,  there  would  be,  as  a  result  of 
Engineer  Arden's  oonstrnction  of  his  duty  and  the  receiver's 
action,  a  strike  of  the  engineers  upon  every  line  of  the  Cen- 
tral, with  all  the  calamitous  results  to  the  public,  to  the  road 
and  to  the  engineers  which  would  inevitably  ensue.  The 
receiver  relies  upon  this  as  the  main  and  controlling  reason 
why  he  should  not  be  required  to  enter  into  a  contract  with, 
the  brotherhood,  when  tlus  rule  12  will  necessarily  be  writ- 
ten into  the  contract. 

Mow,  there  can  be  not  a  doubt  that  this  rule  of  the  brother- 
hood is  in  direct  and  positive  violation  of  the  laws  of  the  laud, 
and  no  court,  state  or  federal,  could  hesitate  for  a  moment  so 
to  declare  it.  It  is  plainly  a  rule  or  agreement  in  restraint 
of  trade  or  commerce.  Section  1  of  the  act  of  July  2,  1390, 
known  as  the  Sherman  Anti-trust  law,  provides :  "  Every 
contract,  combination  in  the  form  of  trust,  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce  among  the 
several  stotes,  or  with  foreign  nations,  is  hereby  declared  to 
be  illegal."  "  Every  person  who  shall  make  any  such  con- 
tract or  engage  in  any  such  combination  or  conspiracy  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  there- 
of, shall  be  punished  by  a  fine  not  exceeding  15000,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  punish- 
ments, in  the  discretion  of  the  court." 

Section  7  of  the  act  of  February  4, 1887,  entitled  "  An  Act  to  . 
regulate  Commerce,"  provides  :  "  That  it  shall  be  unlawful  for 
any  common  carrier  subject  to  the  provisions  of  this  act  to 
enter  into  any  combination,  contract,  or  agreement,  expressed 
or  implied,  to  prevent,  by  change  of  time  schedule,  carria^ 
in  different  cars,  or  by  other  means  or  devices  the  carri^e  of 
freights  from  being  continuous  from  the  place  of  shipment  to 
the  place  of  destination ;  and  no  break  of  bulk,  stoppage,  or 
interruption  made  by  such  common  carrier  shall  prevent  the 
carriage  of  freights  from  being  and  as  one  continuous  carriage 
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from  tlie  place  of  sliipmeut  to  the  place  of  destinatiuii,  unless 
such  brealc,  stoppage,  or  mterraption  was  made  in  good  faith 
for  some  necessary  purpose,  and  without  any  intent  to  avoid 
or  unnecessarily  interrupt  such  continuous  carriage  or  to 
evade  any  of  the  provisions  of  this  act." 

Sectiou  8  of  the  same  provides :  "  That  in  case  any  com- 
mon carrier  subject  to  tne  provisions  of  this  act  shall  do, 
csnse  to  be  doue,  or  permit  ttj  be  done  any  act,  matter,  or  ■ 
thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or 
Bhall  omit  to  do  any  act,  matter,  or  thing  in  this  act  required 
to  be  done,  such  common  carrier  shall  be  liable  to  the  person 
or  persons  injured  thereby  for  the  full  amount  of  damages 
sustained  in  consequence  of  any  such  violation  of  the  pro- 
visions of  this  act,  together  with  reasonable  counsel  or  attor- 
ney's fee,  to  be  fixed  by  the  co*art  in  every  case  of  recovery, 
which  attorney's  fee  shall  be  taxed  and  collected  as  a  part  of 
the  costs  in  the  case." 

This  is  the  Interstate  Commerce  Law,  and  as  amended  by 
the  act  of  Congress  of  March  2, 1889,  provides :  Sectiou  8.  "A. 
Undue  Preference. — That  it  shall  be  unlawful  for  any  common 
carrier,  subject  to  the  provisions  of  this  act,  to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation,  or  locality  or 
any  particular  description  of  traffic,  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  company,  firm,  cor- 
poration, or  locality,  or  any  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever." 

"Ji.  Facilities  for  Interchange  of  Tra^c. — Every  common 
carrier  subject  to  the  provisions  of  this  act  sliall,  according  to 
their  respective  powers,  afford  all  reasonable,  proper,  and 
equal  facilities  for  the  interchange  of  traffic  between  their 
respective  lines,  and  for  the  receiving,  for  ivardiug,  and  deliver- 
ing of  passengers  and  propertv  to  and  from  their  several  lines 
and  those  connecting  therewith,  and  shall  not  discriminate  in 
their  rates  and  charges  between  such  connecting  lines  ;  bat 
this  shall  not  be  construed  as  requiring  any  such  common 
carrier  to  give  the  use  of  'its  tracks  or  terminal  facilities  to 
another  carrier  engaged  in  like  business." 

"Section  10.  PeiuJiieti  for  Violattona  of  the  Ad. — That  any 
common  carrier  subject  to  the  piovit^ions  of  the  act,  or,  when- 
ever such  common  carrier  is  a  corporafdon,  any  director  or 
officer  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person 
acting  for  or  employed  by  some  corporation,  who,  alone  or 
with  any  other  corporation,  company,  person,  or  party,  shall 
wilfully  do,  or  caue6  to  be  doue,  any  act,  matter,  or  thing  in 
this  act  prohibited  or  declared  to  be  unlawful,  or  who  uiall 
08  A.  ■&  ]^  R.  Cas.— 23 
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ftid  oT  abet  tkerein,  or  who  aball  wilfallj  omit  or  fful  to  do  any 
ftct,  matter  or  tiling  in  this  act  required  to  be  done,  not  to  lie 
80  done,  or  shall  aid  or  abet  anj  sach  omission  or  failnre,  or 
shall  be  goiltj  of  any  information  of  this  act,  or  shall  aid  or 
abet  therein,  shall  be  deemed  gtdlty  of  a  misdemeanor,  and 
shall  upoQ  conviction  thereof,  in  any  district  court  of  the 
United  States  within  the  jarisdiction  of  which  such  ofTence 
waa  committed,  be  subject  to  a  fine  of  not  to  exceed  $5000  for 
each  oflFence." 

"  Provided,  That  if  the  offeoce  for  which  any  person  shall 
be  convicted  as  aforesaid  shall  be  an  unlawful  discrimination 
in  rates,  fares,  or  charges,  for  the  transportation  of  passen- 
gers or  property,  sach  person  shall,  in  addition  to  the  fine  here- 
inbefore provided  for,  be  liable  to  imprisonment  in  the  peni- 
tentiary for  a  term  of  not  exceeding  two  years,  or  both — such 
fine  and  imprisonment  in  the  discretion  of  the  couri" 

The  laws  of  the  United  States,  section  5440  of  the  Kevised 
Statutes,  provide :  "  If  two  or  more  persons  conspire  either  to 
commit  any  offence  against  the,  or  to  defraud  the  United 
States,  in  any  manner  or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  tlie  object  of  the  conspiracy, 
all  the  parties  to  such  conspiracy  shall  be  liable  to  a  penalfy 
o^uot  less  than  one  thousand  dollars,  and  not  more  than  ten 
thousand  dollars,  and  to  imprisonment  not  more  than  two 
years." 

Construing  these  several  enactments  together,  it  will  be 
seen  that  a  combination  of  persons  without  regard  to  their 
occupation,  which  will  have  the  effect  to  defeat  the  provisions 
of  the  Interstate  Commerce  Law  inhibiting  discriminations  in 
the  transportation  of  freight  and  passengers,  and  further  to 
restrain  the  trade  and  commerce  of  the  country,  will  be  obnox- 
ious to  severe  penalties.  This  will  apply  with  even  greater 
force  to  persons  in  the  employ  of  the  railroads  concerned. 

Kow,  it  is  true  that  in  any  conceivable  strike  upon  the  trans- 
portation lines  of  this  country,  whether  main  lines  or  branch 
roads,  there  be  interference  with  and  restraint  of  interstate  or 
foreign  commerce.  This  will  be  true  also  of  strikes  upon  tel- 
egraph lines,  for  the  exchange  of  telegraphic  messages  be- 
tween people  of  different  states  is  interstate  commerce.  In 
the  presence  of  tlftse  statutes  which  we  havere  cited,  and  in 
view  of  the  intimate  interchange  of  commodities  between  peo- 
ple of  several  states  of  the  Umon,  it  will  be  practically  impos- 
sible hereafter  for  a  body  of  men  to  combine  (o  hinder  and 
delay  the  work  of  the  transportation  company,  without  be- 
coming amenable'  to  the  provisions  of  these  statutes.  And 
a  conujiuation  or  agreement  of  railroad  officials  or  other 
representatiTes  of  capital,  with  the  same  effect,  will  be  equally 
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under  the  ban  of  tlie  penal  statutes.  It  follows,  therefore, 
that  a  strike  or  "boycott,"  as  it  is  popularly  called,  if  they 
were  ever  effective,  can  be  so  no  longer.  Organized  labor,  when 
injustice  has  been  done  or  threatened  to  its  membership,  will 
find  ibi  useful  and  valuable  mission  in  presenting  to  the 
conrts  of  the  country  a  stroag  and  reaohite  protest  and  a 
petition  for  redress  against  unlawful  trusts  and  combinations 
which  would  do  unlawful  wrong  to  it.  Its  membership  need 
not  doubt  that  their  counsel  will  be  heard,  nor  that  speedy 
and  exact  justice  will  be  administered  wherever  the  courts 
have  jurisiiction.  It  will  follow,  therefore,  that  in  all  such 
controversies  that  it  will  be  competent,  as  we  have  done  in 
this  case,  for  the  courts  to  preserve  the  rights  of  the  opera- 
tives, to  spare  them  hardship  and  at  the  same  time  to  ^are 
to  the  public  the  unmerited  hardship  which  it  has  sul^red 
from  such  conflicts  in  the  past.  It  will  also  be  found  that  by 
such  methods,  organized  labor  will  be  spared  much  of  the  ao- 
ti^onism  it  now  encounters,  and  in  its  appeal  to  the  courts  it 
will  have  the  sympathy  of  thousands  where,  in  its  strikes,  it 
has  their  opposition  and  resentment. 

But,  if  there  were  no  statutory  enactments  upon  the  sub- 
ject, no  court  of  equity  conld  justifiably  direct  its  receiver  to 
enter  into  a  contract  with  a  body  of  men  who  hold  themselves 
bound  to  repudiate  their  contract  and  disregard  a  grave  public 
duty  because  of  real  or  alleged  grievances,  which  some  other 
person  or  corporation,  not  a  party  to  the  contract,  inflicts  or 
IS  alleged  to  iiiQict,  not  upon  a  party  to  the  contract,  but  upon 
somebody  else.  To  compel  the  receiver  to  do  this  would  be 
monstrous.  The  receiver  may  be  wholly  just,  considerate, 
humane,  and  even  indulgent  to  the  engineers  in  his  employ. 
They  may  with  reason  regard  him  not  only  as  their  kmdiy 
employer,  bat  as  their  fnend.  The  people  of  Georgia  may 
have  afforded  to  them  every  needed  evidence  of  sympathy, 
the  compensation  may  be  ample,  their  future  as  bright  as 
possible  for  intelligent,  energetic,  and  courageons  manhood, 
and  yet,  because  of  a  difficulty  with  or  without  cause,  which 
originates  in  Maine  or  Minnesota,  they  will  abandon  the  ser- 
vice of  their  kind  employer  and  forego  the  realization  of  their 
own  hopeful  anticipations,  and  bring  dismay,  and,  it  may  be, 
ruin  upon  the'  kindly  and  sympathetic  people  among  whom 
they  live.  This  is  aJmost  the  inevitable  consequence  of  this 
rule.  It  is  in  evidence,  and  is  generally  known,  that  almost 
the  entire  business  of  transportation  of  freight  is  carried  on 
in  cars  which,  without  breaking  the  bulk  of  their  freight,  are 
forwarded  from  one  railroad  to  another.  This  is  an  absolute 
necessity.  The  interests  of  the  public  and  the  economies  of 
cheap  and  rapid  transit  demand  it.    There  are  1,200,000  cars 
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ti^oD  the  railroads  of  the  United  States.  There  are  168,400 
miles  uf  railroad,  or  more  than  seven  cars  per  mile.  The 
Central  Bailroad,  according  to  the  recent  report  of  the  superin- 
tendent, has  less  than  two  cars  per  mile.  It  is  therefore  indis- 
pensable that  it  should  use  the  cars  of  other  lines ;  bnt  if  itwere 
otherwise,  it  would  be  impossible,  under  the  present  system, 
to  deny  to  the  cars  and  freight  of  other  lines  transit  over  the 
lines  of  the  Central  without  violation  of  the  law.  The  receiver 
cannot  violate  the  law,  and  the  engineers  cannot  compel  him 
to  do  so  without  themselves  becoming  obnoxious  to  the 
ctiminal  statutes.  And  the  court  does  not  doubt,  from  their 
bearing  and  testimony  in  the  case,  that  they  only  need  to  be 
adviaeaof  these  facts,  when  they  vnll  immetuately  recede  from 
the  unlawful  and  most  dangerous  attitude  in  which  this  rule 
has  placed  them.  It  is  indeed  a  rule  whieh  more  than  all 
others  has  given  strength  and  comfort  to  the  enemies  of  organ* 
ized  labor. 

It  is  tine,  however,  that  the  learned  counsel  for  the  peti- 
tioners, when  his  attention  had  been  called  by  the  court  to 
the  insuperable  dif^culty  in  the  way  of  a  mutually  beneficial 
contract  presented  by  this  rule,  while  insisting  that  it  ought 
not  to  stand  in  the  way  of  a  contract,  hastened  to  afford  addi- 
tional evidence  of  the  good  faith  of  his  clients,  by  stating  un- 
reservedly that  upon  this,  as  upon  all  subjects,  they  were  will- 
ing and  anxious  to  take  the  direction  of  the  court.  This 
declaration  is  aathoritative,  and  the  court  will  act  upon  it. 
It  is  binding  upon  the  engineers  of  the  brotherhood,  who  are 
officers  of  the  receiver,  and  who  were  represented  by  the  com- 
mittee and  their  assistant  chief  engineer,  Mr.  Youngson,  all  of 
whom  were  in  the  presence  of  the  court  when  it  was  made. 
It  is  accepted  as  made  in  good  faith,  and  as  a  condition  of  the 
contract  which  the  court  will  direct  the  receiver  to  make. 
While,  therefore,  any  engineer  may  at  any  time  exercise  his 
right  as  an  individual  to  leave  the  service  of  the  receiver,  he 
may  not  do  so  iu  such  manner  as  to  injure  the  properties  or 
impede  its  proper  man^ement  by  the  receiver. 

In  case  of  any  issue  with  the  management,  in  which  the 
brotherhood  or  its  members  are  concerned,  and  the  members 
in  the  employ  of  the  receiver  shall  desire  to  leave  his  service, 
in  a  body  or  otherwise,  in  such  manner  as  may  in  any  way 
impede  the  operations  of  the  road,  they  will  be  reqiured  to  do 
so  upon  snch  terms  and  conditions  as  to  the  court  may  seem 
proper  for  the  protectiou  of  the  interest  of  the  property  and 
the  maintenance  of  justice  and  fair  play  to  all  concerned.  In 
the  mean  time  the  old  contract  will  remain  in  force,  always 
under  the  general  operation  of  this  decision  with  reference  to 
.  mle  12  of  the  brotherhood,  until  the  terms  of  the  new  con- 
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tract  are  definitely  settled  by  tlie  court  And  it  will  be  spe- 
cially directed  tliat  no  engineer  or  other  person  in  the  em- 
ploy of  the  Central  Bailroaa  shall  be  discharged,  or  iu  any  way 
injured  in  his  station,  on  account  of  this  proceeding  or  any 
step  taken  iu  regard  to  its  inception  or  advocacy. 

Strlkai  and  Boycotts  by  Railroad  Employai. — Bee  preceding  case  of 
Totcdu,  A.  A.  &  N.  M.  R.  Co.  o.  PeunsjlvtiQiii  H.Co.,  and  notes,  wliere  the 
<)iiL-aLiDD  iaToWed  in  tlie  above  case,  viz:  the  vsliditv  of  rule  12  of  tlifl 
Brotherbood  of  Ijocomolive  EDgioe^rs,  »  full;  discuued. 


Jacesonville,  Tahfa  &.  £ev  West  B.  Ca 


{Florida  Supreme  Court,  Itay  38,  1B93.) 

Injury  to  Employe— Cart  Improporly  L oad ad— Fellow -»rv«nta. — A  dec- 
laraliuu  aguiesl  umilroadoorpiirtiliou,  alleging  tbac  tbe  defeudaal  company 
unsiifel?  and  negligeoUy  loaded  a  certaiD  car  upon  itg  railroad  with  rail- 
road iruD,  su  that  the  bara  projected  a  coQBideraDle  dUtance  over  the  end 
of  said  car,  and  that  it  was  negligent];  accepted  by  defendant  company  for 
tranaportation  when  Id  an  unsafe  condition  and  nnfil  for  the  purpose  of 
coupling,  which  woa  known  to  defendant,  but  of  which  plaintin,  a  brake- 
man  employed  on  defendant's  train  to  couple  cars,  was  ignorant,  and  by 
•iue  care  could  not  have  known,  and  by  means  whereof  said  plaintifi  waa 
injured  while  attempting  to  couple  said  car,  b  not  amenable  to  a  demurrer 
on  the  KTOund  that  the  injury  nai  caused  by  the  acts  of  fellow-servaots  of 
|jlaintia. 

Coupling  Can  irnpropsrly  Loaded^Rlsk  of  Employment. — A  brakeman 
employed  by  a  railruud  company  to  couple  cara  ou  its  railroad  assumes  the 
faastiras  of  the  ordinary  penis  which  are  incidental  to  such  employment, 
and  in  a  suit  by  such  brakeman  agwnst  the  company  to  recoTer  damage* 
for  injuries  received  in  Attempting  to  couple  cars  on  account  of  alleged 
negligence  in  loading  a  car  to  be  coupled,  and  in  negligently  accepting  a 
«ar  to  be  couDled  when  the  same  was  in  an  unsafe  condition,  a  charge  of 
the  court  to  toe  jury  that  eicludea  the  right  to  consider  such  a  coupling 
as  coming  within  the  ordinary  hazards  and  risks  of  his  employment  la 
erroneous. 

Th«  Inctructloni  of  the  Court  must  be  Confined  to  thelstuetmadebythe 
pleadiog,  and  it  is  error  for  the  trial  court  to  instruct  the  jury  that  they 
may  base  their  verdict  in  favor  of  plaintifi  up'^n  a  cause  of  action,  however 
meritonoua  or  satisfactorily  proved,  that  is  substantially  difCerent  from 
that  which  he  has  alleged. 

Appeal  from  Duval  circuit  court. 
Action  tn  recover  damages  for  personal  injuries. 
The  appellee,  Galvin,  sued  the  appellant,  a  railroad  cor- 
poration, in  the  Duval  circuit  court  for  personal  injuries 
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received  by  the  alleged  negligeace  of  said  corporation.  Tbe 
allagatioiia  of  tbe  declaratioi),  as  to  the  canse  of  action,  are  as 
follows :  ^ 

"  That  the  plaintiff  [appellee  here]  was  employed  by  the 
defendant  [appellant]  as  brakeman  to  couple  cats  for  the 
defendant  upon  its  said  railwav ',  and  upon  the  26th  day  of 
November,  1885,  at  Falatka,  in  j^utuam  County,  said  state,  on 
defendant's  said  railway  being  so  employed,  a  certain  one  of 
said  cars  was  coupled,  or  attempted  to  be  coupled,  by  plaintiff, 
which,  by  the  negligence  and  default  of  defendant,  had  been 
]oa<led  uusafely  and  negligently,  aud  was  so  received  and 
accepted  by  defendant  for  coupling  and  transportation,  and 
was  m  an  uusafe  condition  and  unfit  for  the  purpose  of  coap- 
liiig,  which  the  defendant  well  knew,  but  of  which  the  plaintiff 
was  ignorant,  and  by  due  care  could  not  have  known ;  and  by 
reason  of  the  premises,  while  the  plaintiff  was  so  employed 
as  such  brakeman  as  aforesaid  upon  said  railway,  at  said  place, 
defendant's  railroad  locomotive  engine  aud  train  of  cars  at- 
tached thereto,  driven  and  conducted  by  their  servants,  was 
driveu  to  aaiil  car,  to  be  coupled  thereto,  when  the  said  car 
so  uegligeutly  and  unsafely  loaded  as  aforesaid,  being  so 
negligently  and  unsafely  loaded  with  railroad  iron  that  the 
bars  projected  a  cfmsiderable  distance  over  the  end  of  said 
car,  thereby  leaving  so  little  space  between  said  car  sought  to 
be  coupled  and  the  en^^iue  and  train  of  cars  to  which  said  car 
was  sought  to  be  coupled  that  plaintiff  was  mashed  and 
squeezed  between  said  cars  so  Bougnt  to  be  coupled  and  said 
engine  and  train  of  cars  attached  thereto,  to  which  said  car 
was  sought  to  be  coupled,  and  his  coHar-bone  was  broken,  and 
one  of  his  hands  broken,  and  he  was  permanently  injured 
and  rendered  nnfit  for  work,  to  the  damage  of  plaintiff 
$10,000,  and  therefore  be  brings  suit  and  claims  damages  in 
the  sum  of  $10,000.  The  summons  was  served  upon  the 
superintendent  of  tbe  defendant  company  in  Duval  County, 
Fla. 

The  railroad  corporation  interposed  a  demurxer  to  the 
declaration  on  the  ground  that  the  alleged  injury  was  caused 
by  the  acta  of  fellow-servants  of  plaintiff,'  and  for  which 
defendant  corporation  is  not  liable.  The  demurrer  was  over- 
ruled, and  said  defendant  pleaded  the  general  issue ;  tliat  the 
alleged  injury  was  caused  by  the  acts  of  fellow  servants ;  and 
that  plaintiff,  by  his  own  carelessness  and  negligence,  con- 
tributed to  said  injuries.  A  trial  of  the  canse  resulted  in  a 
verdict  and  judgment  for  plaintiff  below  for  $2472,  from  which 
an  appeal  is  prosecuted  to  this  court. 

J.  R.  Parrott,  for  appellant. 

Frank  W.  Pope,  for  appellee. 
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Mabrv,  J. — The  first  error  assigued  is  the  overruling  of  de- 
feudaut's  demurrer  to  the  declaration.  There  is  D,„,m,te 
110  error  in  the  decision  of  the  court  overruUug  this  *Kikratioi- 
demurrer.  The  declHraliou  iu  substance  alleges  Atuofwioi.. 
that  the  defendant  corporation  unsafely  and  negli-  •"'"■♦^ 
gently  loaded  a  certain  car  upon  its  ru,ilroad  with  railroad  iron, 
so  that  the  bars  projected  a  (considerable  dibtauce  over  the 
end  of  said  car,  and  that  defendant  negligently  received  and 
accepted  said  cur  fur  cuujiliug  aud  trausportution  ;  that  said 
car  was  in  an  unsafe  condition  aud  unfit  for  the  purpose  of 
coupling,  which  was  well  known  to  said  defendant,  but  of 
which  the  plaintiff  was  ignorant,  and  by  due  care  could  not 
have  known ;  that  plaintiff  was  employed  by  defendant  to 
couple  cars  on  its  road,  and  while  so  employed,  at  Palatka,  in 
Putnam  County,  Fla.,  on  the  26th  day  of  November,  1885, 
coupled,  or  attempted  to  couple,  said  car  so  negligently  and 
unsafely  loaded,  and  received  and  accepted  by  defendant  for 
couplii^  and  transportation ;  that  defendant's  locomotive 
engine,  with  a  train  of  cars  attached  thereto,  was  driven  by 
its  servants  to  said  loaded  car  to  be  coupled,  and  that  the 
projection  of  said  railroad  iron  over  tbe  end  of  said  car  left 
so  httle  space  between  the  said  car  sought  to  be  coupled  and 
tbe  train  of  care  attached  to  the  said  engine  that  plaintiff  was 
masbed  between  said  cars,  and  received  the  alleged  injuries. 
The  allegation  is  that  tbe  defendant  corporation  negligently 
loaded  the  car  in  the  manner  specified,  and  negligently  ac? 
cepted  it  for  conpliog  and  transportation  when  in  an  unsafe 
condition,  and  that  in  consequence  thereof  plaintiff  was  dam- 
aged. 

The  defendant  cannot,  under  a  demurrer  to  this  declaration, 
avail  itself  of  an  exemption  from  liability  on  the  ground  that 
it  is  not  cbai^eable  with  the  acts  of  plaintiff's  fellow-servants. 
The  declaration  does  not  disclose  what  class  of  servants  of 
defendant  performed  the  acts  alleged  to  have  caused  the 
injury.  The  averment  is  that  the  defendant  loaded  and 
accepted  the  car ;  and  not  only  so,  but  it  is  alleged  that  the 
defendant  negligently  loaded  and  accepted  the  car  for  coup- 
ling and  transportation.  The  demurrer  admits  these  allega- 
tions to  be  true,  and,  if  tme,  they  show  a  cause  of  action 
gainst  the  defendant.  The  demurrer  was  properly  over- 
ruled. 

Various  assignments  of  error  are  predicated  upon  exceptions 
taken  to  instructions  given  for  plaintiff  and  refused  to  de- 
fendant in  the  trial  court   Before  couaideriu|^  these 
assignments  of  error  we  will  refer  to  tbe  testimony  Futi  nTiamC 
on  t£e  point  6t  defendant's  liability.     The  plaintiff, 
at  the  time  of  the  accident,  was  employed  by  the  defendant 
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compaDT  as  brakeman  ou  oae  of  its  freight  trains.  His  ac- 
count of  the  ocourreoce  is  as  foUowg:  "Oq  Kovember  26th 
we  were  backing  down  on  the  sida-tra^k  to  gat  at  a  car  of  iron. 
He  gave  me  the  keys,  and  told  me  to  get  oat  that  car;  and 
jnat  as  he  gave  me  the  keys  he  said, '  I  will  go  myself.'  I  was 
on  one  side  and  he  on  the  other  aide.  We  both  came  down  to 
the  switch,  and  when  we  came  to  the  switch  I  jumped  off  to  let 
the  engine  in,  and  we  went  back  by  the  main  line  and  against 
the  car  to  couple  on.  He  hallooed  to  the  engineer  to  come 
back,  and  the  engineer  came  back  very  carefully,  bnt,  being 
dark,  I  could  not  see  at  all  till  I  got  np  to  the  car.    When  I 

fot  up  to  the  car,  it  came  back  and  crushed  me  down,  and  I 
id  not  know  anything  more."  The  testimony  shows  that  the 
defendant  company,  at  the  time  of  the  injury,  was  engaged  in 
extending  its  railroad  beyond  the  point  of  the  accident,  and 
the  freight  train  on  which  plaintiff  was  employed  as  brake- 
man  was  daily  hauling  oars  loaded  with  lumber  and  iron  to  a  ' 
point  near  where  the  road  was  being  constructed.  On  the  day 
of  the  accident  a  flat  car  was  loaded  with  railroad  iron  by  a. 
gang  of  men  working  with  a  construction  train  of  defendant, 
and  placed  on  a  side-track  at  Palatka  for  the  freight  train  to 
pick  up  and  haul  to  the  work  on  the  road.  The  construction 
train  was  under  the  control  of  a  conductor,  whose  duty  it  was 
to  have  the  cars  loaded.  The  iron  on  the  flat  car  projeeted 
over  one  end  18  or  20  in^shes,  and  the  car  was  about  the  length 
of,  or  a  little  longer  than,  the  iron.  It  appears  from  the  testi- 
mony of  the  freight  conductor,  who  was  examined  as  a  witness 
for  defendant,  that  it  was  his  duty  to  inspect  the  cars  to  be 
taken  into  his  train,  and  that  he  received  this  car  after  he  saw 
the  iron  projecting  over  the  end.  He  states,  however,  that  he 
was  daily  hauling  lumber  and  iron  for  the  construction  of  the 
road,  and  it  was  very  common  at  this  time  to  find  cars  loaded 
with  lumber  and  iron  projecting  over  the  ends.  A.  witness, 
who  was  at  the  time  a  brakeman  on  the  construction  train, 
and  introduced  by  plaintiff,  testified  that  he  could  not  say  it 
was  a  general  thing  for  the  company  to  load  trains  in  that 
way,  but  that  the  flat  cars  had  brakes  on  them  at  one  end,  set 
back  18  or  20  inches ;  and  in  loading  iron  the  conductor  would 
tell  the  men  to  push  it  back  so  as  not  to  hit  the  brakes,  and 
this  would  cause  a  projection  over  the  other  end.  This  witness 
also  states  that  the  iron  could  have  been  loaded  so  as  to  avoid 
the  brakes  and  still  not  project  over  the  end.  The  plaintiff 
says  that  his  train  was  engaged  in  daily  hauling  cars  loaded 
with  lumber  and  iron,  but  he  never  saw  any  before  projecting 
over  the  end  of  the  cars.  At  the  time  of  the  accident  plaintiff 
had  been  in  the  service  of  the  company  two  or  three  weeks, 
but  he  states  that  he  was  an  experienced  brakeman,  and  had 
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been  entmged  in  this  business  ou  otlier  roads  two  or  three 
years.  The  freight  train  on  which  plaintiff  was  employed 
arrived  io  Palatka  about  dark,  and  the  accident  occarred  be- 
tween half  p^t  6  and  7  o'clock  at  night,  in  attempting  to 
couple  on  the  car  loaded  with  iron.  The  engine,  to  wnicli  was 
attached  a  flat  car  loaded  with  Inmber,  was  backed  in  on  the 
side-track  to  connect  with  the  iron  car,  and  the  proof  is  that 
the  engine  went  back  very  carefully.  The  condnctor  directed 
the  plaintiff  to  coaple  the  car,  and  he  went  between  them  for 
this  purpose,  and  was  mashed  by  the  projecting  iron.  At  the 
time  he  had  a  lantern,  which  was  giving  good  light,  but  he 
says  that  he  did  not  see  that  the  iron  projected  until  it  was 
too  late,  and  he  was  caught.  The  condnctor  says  he  saw  the 
iron  projecting,  and  hallooed  to  plaintiff  to  look  out  for  him- 
self, bat  did  not  call  attention  to  the  fact  that  the  iron  pro> 
{'ected.  His  reason  for  calling  to  plaintiff  to  look  out  for 
limself,  he  says,  was  because  he  was  naturally  apt  to  be  care- 
less, and  it  was  a  bad  coupling  to  make.  The  engineer,  who 
was  examined  for  defendant,  says  that  he  saw  the  iron  pro- 
jecting over  the  end  of  the  car,  and  told  plaintiff  not  to  stand 
ap  to  make  the  coupling.  He  knows  plaintiff  heard  him, 
because  he  made  I'^ply  that  it  was  his  busiuess,  or  something 
like  that  Plaintiff^  says  he  heard  none  of  this,  and  did  not 
see  his  danger  until  it  was  too  late.  He  Bays  he  acted  as 
carefully  as  he  could,  and  went  between  the  cars  on  the  side 
that  he  thought  would  be  open,  as  the  curve  was  coming  that 
way.  He  stood  up  straight  to  make  the  coupling,  and  he  says 
he  could  not  have  coupled  the  car  in  any  otter  way,  and  that 
was  the  only  way  to  couple  cara  The  dead-woods  between 
the  cars  were  long  enough  for  a  man  to  stand  between  them 
and  turn  any  way,  and  the  bumpers  were  IJ  to  IJ  feet  long. 
One  witness  for  plaintiff  testitied  that  plaintiff  could  not  have 
»eeu  the  projection  of  the  iron  from  where  he  was  standing 
and  attempting  to  couple  the  car,  and  that  he  could  not  have 
coupled  in  any  other  way  uidess  he  had  been  possessed  of  a 
stick,  or  had  been  looking  to  see  if  the  iron  was  projecting. 
He  says  further  that  coupling  can  be  made  by  going  under- 
neath, and  this  way  is  safer ;  but  a  brakeman  must  have  his 
time,  and  to  brake  this  way  he  cannot  perform  his  work  prop- 
erly. The  conductor  testified  that  he  had  had  10  or  12  years' 
experience  in  railroad  business,  and  his  invariable  rule  as 
brukemau,  when  coupling  at  night,  was  to  get  down  below,  in 
ordbr  to  avoid  mashing,  and  that  a  brakeman  always  runs  some 
risk  of  (getting  mashed  unless  he  gets  down,  when  coupling 
without  a  stick,  at  night.  He  says  it  was  his  custom  to  instruct 
brakeman  how  to  couple,  but  does  not  remember  giving  any 
instructions  to  plaintiff    The  engineer  says  his  first  work  in 
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raOroad  bnsinesB  was  coupling  cars,  and  the  proper  way  to 
couple  after  dark  was  "  nuder,"  and  then  the  cara  can  go 
together  and  not  hurt  the  coupler,  because  he  is  nuder,  and 
out  of  the  waj.  The  other  brakeman  on  the  train  with 
plaiiitiff  testified  that  he  j/as  not  present  when  the  accident 
happeued,  but  went  to  the  scene  soon  thereafter.  He  sajs 
the  proper  way  to  couple  after  night  is  by  getting  underneath 
and  reaching  up,  so  that  the  head  will  be  clear  of  the  plat- 
form, and  that  witness  coupled  this  car.  after  the  accident  in 
this  way  without  getting  hurt.  Other  testimony  in  the  record 
relates  to  the  character  and  extent  of  the  iujaries  received  by 
plaintifif. 

Among  other  charRes  for  the  plaintiff,  the  circuit  judge  in- 
Btructed  the  jury  as  follows :  "  If  you  beheve  &om 

"*  *■  the  evidence  that  a  cat  of  railroad  iron  was  loaded 
under  the  direction  and  supervision  of  a  conductor  of  a  con- 
struction train  charged  with  that  duty  by  the  defendant  rail- 
road company,  and  that  the  same  was  loaded  so  that  the  bars 
of  iron  projected  over  the  end  uf  the  car,  and  that  with  ordi- 
narr  care  in  loading  such  projection  would  have  been  obviated, 
and  that  in  such  condition  it  was,  under  the  direction  of  such 
conductor,  placed  on  a  track  of  defendant's  railway  for  the 
purpose  of  oeing  transported  by  a  freight  train  of  defendant's 
railroad  company,  and  that  the  plaintiff  was  a  brakeman  on 
said  freight  train,  and  that,  in  obedience  to  the  orders  of  the 
conductor  of  said  train,  he  proceeded  in  the  night-time  with 
due  care  to  couple  said  cars,  and  was  injured  by  said  iron 
projecting  over  said  car,  without  fault  on  his  part,  while 
attempting  to  couple  said  car,  then  your  verdict  should  be  for 
the  piainUff."  "When  a  brakeman  enters  the  employment  of 
a  railroad  company  he  only  risks  the  dangers  which  ordinarily 
attend  such  employment,  and  ngt  risks  which  are  directly  and 
only  caused  by  an  omission  of  duty  on  the  part  of  his  employer; 
and  if  you  believe  from  the  evidence  that  the  plaintiff  was  in- 
jured without  fault  on  his  part,  by  railroad  iron  projecting 
over  the  car,  while  attempting  to  couple  the  car  in  the  line  of 
his  duty  and  iu  obedience  to  the  order  of  his  superior,  in  the 
night-time,  and  without  knowledge  of  the  danger,  if  such  danger 
was  known  to  his  superior,  then  it  is  not  a  risk  ordinarily  in- 
cident to  his  employment,  and  which  he  assumed  to  take,  but 
it  is  an  omission  of  duty  on  the  part  of  the  defendant,  and  for 
which  the  defendant  is  liable  to  plaintiff  in  whatever  damages 
may  have  been  sustained  by  him  from  such  injury."  These 
iuBtructions  were  duly  excepted  to  by  the  defendant. 

By  referring  to  the  declaration,  it  will  be  seen  that  plaintiff 
bases  his  cause  of  action  upon  the  alleged  negligence  and  de-  * 
fault  of  defendant  in  loading  a  car  witn  railroad  iron  so  that 
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tbe  rails  projected  uver  tLe  end,  aod  in  receiving  said  car  for 
coupling  and  transportation  iu  an  unsafe  and  luifit  coipiingfrnn 
conditiuD.  If  the  declaration  can  be  construed  inprop>rir 
to  allege  any  defect  or  imperfection  in  tbe  car  i^'m-Bnii 
other  tEan  the  way  in  which  the  iron  was  placed  ou  •''•■p'»»»»"* 
it,  it  ia  clear  from  the  evidence  that  no  such  defect  was  shown 
either  in  the  car  or  any  other  machinerv  or  implements  with 
which  plaintiff  was  employed  to  work.  The  improper  arrange- 
ment of  the  iron  on  the  car  cannot  be  claesed  under  the  head 
of  defective  machinery,  whatever  may  be  defendant's  liability 
by  reason  thereof  on  other  grounds.  The  liability  of  defend- 
ant  must  rest  upon  the  loading  of  the  car  so  that  the  bars  of 
iron  projecting  over  the  end  18  or  20  inches,  or  in  accepting 
the  car  so  loaded  for  coupling  and  transportation.  The  acci- 
dent, it  must  be  remembered,  occurred  not  while  the  car  was 
being  loaded  or  placed  en  the  side-track,  bat  in  attempting  to 
couple  it  on  to  a  train  to  be  carried  forward  on  the  road. 
According  to  the  first  charge  above  referred  to,  the  loading  of 
the  car  under  the  supervision  of  a  conductor  in  charge  of  de- 
fendant's construction  train  with  iron,  so  that  the  bars  pro- 
jected over  the  end,  which  could  have  been  avoided  by  ordinary 
care,  and  placing  the  same  on  the  side-track  of  defendant  s 
road  for  transportation  by  its  freight  train,  impose  a  liability 
apon  defendant  for  an  injury  received  by  a  brakeraan  on  the 
freight  train  in  attempting  to  couple  said  car  at  night  by  direc* 
tion  of  his  conductor. 

The  charge  necessarily  excludes  the  right  of  the  jury  to 
consider  sacli  a  coupling  as  coming  within  the  ordinary  haj^ards 
and  risks  of  the  employment  which  a  brakemau  assumes  in  his 
.  eng^ement  with  the  company,  because  they  are  instructed  to 
find  for  plaintiff  if  they  believe  from  the  evidence  that  a  car 
was  so  loaded  and  placed  on  the  side-track  for  transportation, 
and  that  plaintiff  was  injured  in  coupling  the  same  while  act- 
ing within  the  line  of  his  duty  without  fault.  It  was  the  duty 
of  ])laintiff  to  couple  cars  on  the  road  of  defendant,  and  when 
the  accident  occurred  he  was  acting  within  the  line  of  his  em- 
ployment. By  voluntarily  engaging  in  the  hazardous  busi- 
ness of  coupling  cars  he  aesumed  tlie  ordinary  risks  and  dan- 
gers incident  to  such  business.  The  authorities  are  clear  on 
this  point.  Does  the  loading  of  the  ear  in  the  manner  shown 
by  the  testimony,  and  its  acceptance  for  transportation,  take 
the  case  out  of  this  rule  ? 

In  Bailway  Co.  v.  Black,  88  111.  112,  a  brakeman  sued  for 
injuries  received  from  alleged  detective  and  careless  loading 
of  railroad  iron  so  that  it  projected  over  the  end  of  the  car. 
The  rails  projected  over  the  end  18  inches,  if  not  lurther,  and 
plaintiff  testined  that  if  the  rails  had  not  projected  he  would 
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Lave  seen  tlie  difficulty  of  coupliDK.  and  would  not  have  at- 
tempted it  It  appears  that  he  tad  been  in  the  employment 
of  the  defendant  company  as  switch  man  at  its  yard  six  or  seven 
months  prior  to  the  accident,  and  that  cars  had  frequently 
come  in  there  before  loaded,  as  the  one  in  question  was,  with 
old  iron  projecting  over  the  end  of  the  car.  The  plBiutiff 
stated  that  he  discovered  the  improper  loading  just  as  the  car 
to  be  coupled  was  comiug  toward  him,  about  six  feet  off,  and 
that  he  was  standing  with  his  lantern,  at  the  end  of  the 
caboose  to  which  it  was  to  be  conpled,  and  the  car  was  coming 
slowly.  It  also  appeared  that  the  car  was  about  28  feet  long, 
and  the  rails  projected  over  both  ends ;  that  old  rails  ace  of 
different  lengths,  and  were  a  common  articleof  freight  shipped 
over  the  road  frequently,  and  generally  projected  over  the  ends 
of  the  cars ;  that  thia  resulted  sometimes  from  irregular  load- 
ing or  Jolting  by  transportation,  and  sometimes  the  rails  were 
longer  than  the  cars.  The  plaintiff  stooped  down  to  make  the 
coupling,  and  bis  hand  was  caught  between  the  iron  burs  and 
crushed,  aud  hia  leg  was  also  injured.  It  was  held  that  the 
plaintiff  could  not  recover.  The  court  said:  "The  accident 
with  which  he  met  was  bat  an  ordinary  peril  of  the  service 
which  he  had  undertaken.  The  business  of  the  employment 
was  attended  with  danger, 'and  upon  entering  into  it  plaintiff 
assumed  the  hazard  of  the  ordinary  perils  which  are  incidental 
to  it  TVe  do  not  see  why  the  casualty  in  question  is  uot  one 
which  is  to  be  held  as  having  been  in  the  contemplation  of 
plaintiff  as  liable  to  happen,  and  which  he  took  the  risk  of 
when  he  engaged  to  enter  into  the  employment." 

In  Railroad  Co.  v.  Gower,  85  Tenn.  466,  31  Am.  &  Eng.  K. 
Caa.  168,  a  brakeman  on  a  railroad  recovered  a  verdict  for  in- 
juries received  in  coupling  cars.  In  this  case  a  car  loaded 
with  lumber  had  been  taken  into  a  train,  aud  at  a  station  two 
flat  cars  were  taken  out  of  the  train  and  placed  ou  a  side-track, 
which  necessitated  the  coupling  of  the  lumber  car  with  a  box 
car.  It  wae  the  duty  of  the  plaintiff  to  make  the  couphng, 
which  was  done  without  special  order.  He  stood  at  one  end 
of  the  box  car,  signalled  the  engineer  to  back  to  the  car,  which 
was  carefully  done.  When  within  a  few  feet  of  the  box  car 
the  plaintiff  observed  that  the  plank  projected  over  the  end  of 
the  lumber  car,  and  that  it  was  necessary  for  him  to  stoop  to 
avoid  it  in  entering  between  the  cars  to  make  the  couphng. 
He  entered  in  thia  way  and  made  the  coupling,  but  on  account 
of  some  difficulty  in  getting  the  coupliug-pin  into  the  draw- 
head  he  raised  bis  head,  and  waa  caught  between  the  car  box 
and  the  projectiDg  lumber  and  badly  injured.  The  trial  court 
instructed  tlie  jury,  in  substance,  that  the  reception  of  a  car 
so.  loaded  that  the  lumber  projected  18  iiichoH  over  tin  mil  of 
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it  was  negli^eace  on  ihe  part  of  the  company,  and  that  it  was 
8D  extraordinary  hazard,  to  which  the  company  must  not  sub- 
ject its  employes.  This  was  declared  to  be  error.  The  opin- 
ion statee;  that  "it  may  be  extrahazardous  in  the  sense  that  it 
is  not  a.  coupling  ordinarily  or  frequently  required ;  but  is  is 
one  incident  to  the  duties  of  the  place,  and  not  more  hazard- 
ous, as  a  matter  of  law,  than  he  stipulates  to  perform  on  tbe 
occasion,  however  rare  or  frequent,  where  such  couplings  be- 
come uecessiiry  in  the  Tariety  of  shipments  made  to  meet  the 
demands  and  necessities  of  trade  and  transportation.  Lumber 
of  uU  kinds,  iron,  steel,  and  finished  structures  must  often 
nece.sshriiy  be  transported  on  cars  of  shorter  length  than  the 
material  transported.  *  *  *  To  hold  that  such  a  service  is 
not  to  be  anticipated  by  a  railroad  emploj^i  as  an  occasional, 
incidental,  though  extremely  hazardous,  duty  to  be  performed, 
would  be  to  do  so  in  manifest  disregard  of  tne  demands  of  the 
age  upon  transportation  lines,  and  their  common  and  well- 
understood  service  in  conformity  to  such  requirements." 

Tbe  facts  in  the  case  of  Eailway  Co.  v.  Husson,  101  Pa.  St,  1, 
12  Am.  &  Eug.  R:  Cas.  241,  were  that  Hnsson  was  in  the  em- 
ployment of  the  railway  company  as  a  hand  on  one  of  its  gravel 
trains  engaged  in  hauling  ballast,  earth,  railroad  iron,  bridge 
irons,  bridge  timbers,  and  other '  material  required  in  con- 
strnuting  a  road-bed.  It  was  Hnsson's  duty  to  assist  in 
coupling  the  cars,  and  he  assisted  one  morning  in  making  up 
a  train  consisting  of  four  cars  loaded  with  large  pieces  of 
bridge  iron  in  such  a  manner  that  the  ends  extended  beyond 
the  ends  of  the  cars.  When  the  bumpers  or  dead-woods  of  the 
cars  were  together  the  distance  between  the  projecting  ends  of 
the  iron  was  about  five  inches.  While  Husson  was  conpling 
tbe  cars  his  head  was  caught  and  crushed  between  the  ends  of 
the  iron,  so  that  he  died.  His  widow  and  child  brought  suit 
to  recover  damages  for  his  death  occasioned  by  the  alleged 
negligence  of  defendant  The  company  had  a  regulation, 
which  was  known  to  Husson,  that  persons  in  coupling  care 
together  should  stoop  below  and  make  the  coupling  by  reach- 
ing up.  It  was  held  that  the  risk  run  by  decedent  in  coupling 
the  cars  was  ordinarily  incident  to  his  employment,  and  also 
that  he  failed  to  take  ordinary  care  in  making  the  coupling. 

For  a  further  discussion  of  the  principle  of  law  controlhng 
cases  like  the  one  at  bar,  see  Kailroad  Co.  v.  Flunkett,  25 
Kan.  188,  2  Am.  &  Eng.  R.  Cas.  127  ;  Brown  v.  Eailroad  Co., 
31  Kan.  1,  15  Am.  &  Eng.  R  Cas.  271 ;  Day  v.  Railway  Co., 
42  Mich.  623,  2  Am.  &  Eng.  R.  Cas.  126 ;  Patt.  By.  Ace.  Law, 

There  are  two  cases  in  Iowa  which  hold  a  different  doctrine. 
One  is  the  case  of  Haugh  v.  Railway  Co.,  73  Iowa,  66,  31  Am. 
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^  Eng.  B.  Cas.  173,  cited  by  coanael  for  appellee,  and  the 
other  is  reported  in  36  Iowa,  31  (Hamilton  v.  Railroad  Co.). 
It  appears  that  tbej  have  a  statute  in  this  state  imposing 
liability  apon  railroad  corporations  for  all  damages  snetained 
by  any  persons,  including  employee,  in  conseqnence  of  any 
neglect  of  its  ^ents,  or  mismanagement  of  any  of  its  employes. 
How  far  these  decisions  have  been  influenced  by  the  statute 
does  not  appear,  as  the  decision  in  Haogh's  Case  makes  no 
reference  to  any  statute. 

In  the  case  at  bar  the  plaintiff  was  28  years  old,  and  an  ex- 
perienced brakeman.  Tne  train  on  which  he  was  employed 
vas  engaged  daily  in  hauling  cars  loaded  with  railrobd  iron 
and  lumber  for  railroad  construction.  The  constructor  testi* 
fied  that  it  was  very  common  for  the  iron  and  lumber  to  pro- 
ject over  the  ends  of  the  cars.  The  plaintiff  admits  the  train 
was  daily  hauling  lumber  and  iron,  bnt  says  he  never  saw  any 
before  the  accident  projecting  over  the  ends  of  the  cars.  Un- 
der the  charge  of  the  court  to  the  jury  they  were  precluded 
from  finding  that  the  injuiy  resulted  from  the  ordinary  risks 
and  hazards  incident  to  plaiutifrs  employment,  and  in  this 
respect  it  was  erroneous  and  prejudicial  to  the  defendant. 

The  secood  iustraction  was  also  calculated  to  mislead  the 
jury  in  considering  the  real  question  involved  in  the  case.  In 
so  far  as  this  charge  can  be  construed  as  a  direction  to  the 
jury  that  the  coupling  of  a  car  loaded  with  iron  projecting 
over  the  end  is  not  such  a  danger  and  risk  as  ordinarily  ap- 

Eertain  to  plaintiff's  employment,  it  would  not  differ  from  the 
rst  charge  considered.  In  our  opinion,  however,  the  second 
chaise  changes  the  basis  of  a  verdict  from  that  presented-  in 
the  first,  and  puts  it  upon  the  action  of  a  snperior  ofiicer  with 
knowledge  of  an  extra  hazardous  coupling,  directing  the  plain- 
tiff, who  was  a  brakeman  without  knowledge  of  the  extra  dan- 
fer,  to  make  the  coupling  in  the  night.time,  without  informing 
im  of  this  danger.  This  instruction  directed  the  jury  that, 
if  plaintiff  was  injured,  without  fault  on  his  part,  by  railroad 
iron  projecting  over  the  end  of  the  car  which  he  was  attempt- 
ing to  couple  in  the  night,  in  obedience  to  the  orders  of  a 
sujierior  who  knew  the  danger,  and  which  was  not  known  to 
plidiitiff,  then  the  risk  in  coupling  the  car  was  one  not  ordi- 
narily incident  to  plaintiff's  employment  The  negligence  of 
deft^ndant,  upou  which  plaintiff  relied  in  his  declaration,  was 
in  loading  a  car  with  railroad  iron  projecting  over  the  end,  and 
in  receiving  such  car  for  transportation.  The  jury  was  directed 
to  find  for  plaintiff  if  they  believed  that  a  superior,  with  knowl- 
edge of  danger  in  making  a  coupling,  directed  the  plaintiff  to 
perform  this  duty  at  night  when  he  was  ignorant  of  the  dan- 
ger.   There  are  no  allegations  in  the  declaration  to  justify  a 
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finding  on  this  particnlar  phase  of  the  charge.  We  do  not 
hold  that  the  company  would  be  exempt  from  liability  in  a 
case  where  a  conductor,  with  knowledge  of  a  dangerous  coup- 
ling directed  a  brakeman  to  make  it  in  the  dark,  without  in- 
forming him  of  the  danger,  when  he  did  not  know  of  it.  What 
would  be  the  rule  in  such  a  case  we  need  not  say,  because  the 
declaration  before  us  does  not  allege  it  We  held  in  the  case 
of  Parrish  v.  Kailroad  Co.,  28  Fla,- — -,  that  there  conld  be  no 
recovery  upon  a  cause  of  action,  however  meritorious  it  may 
be,  or  however  satisfaotorily  proved,  that  is  in  substance  van- 
ant  from  that  which  is  pleaded  by  the  plaintiff.  And  in  Kail- 
way  Co.  V.  Neff,  28  Fla. ,  we  held  that  the  instructions  of 

the  court  to  the  jury  must  be  confined  to  the  issues  made  br 
the  pleadings.  In  the  case  now  under  consideration  we  think 
the  jury  was  clearly  misled,  to  the  prejudice  of  defendant,  by 
the  chaises  of  the  court  as  to  the  real  question  involved ;  and 
a  new  trial  should  be  granted.  It  is  well  to  note  that  the 
present  case  arose  before  the  passage  of  chapter  3744,  Laws 
Fla.  1887,  and  no  question  is  presented  under  this  statute. 

There  are  other  exceptions  in  the  record  to  charges  given 
and  refused  by  the  court,  but  we  do  not  consider  them,  for 
the  reason  that  what  is  stated  above  covers  the  question  pre- 
sented bj  the  declaration. 

The  judgment  of  the  court  below  is  reversed,  and  a  new 
trial  awarded. 

Injury  to  Employu  C«gplins  Cart  Having  Projocttng  Laad>— Rftk  of 
Cmplovmvnt.— See  IrviDs  e.  Fliat  ft  P.  H.  R.  Co.,  aud  nule,  aiUt,  pp.  210, 
817. 

Iq  Uexicaii  &  Gentnl  K  Co.  v.  Shean.  (Texu,  Nov.  24,  1891,)  18  8.  W. 
Bep.  ISl,  It  wu  beld  that  an  inexperienced  awitchman  nbo  voluntarily 
audertakea  to  couple  a  fist  car  baviag  a  \atd  projecting  over  tbe  end. 
knowing  the  dangerous  way  in  whicb  such  car  was  loaded,  assume*  the 
risk  of  the  undertaking  and  cannot  recover  if  ha  receives  injury.  The 
court  said:  "At  the  time  he  attempted  to  make  the  coupling  which 
resulted  io  hia  death  he  was  not  acting  under  the  immediate  order  of  any 

Krson ;  but  the  car  was  moving  under  his  direction,  and  i[  it  came  too 
It  to  be  safe  be  could  stand  aside  and  try  it  over,  until  it  came  slowly 
enough.  He  waa  aware  also,  by  long  experience  and  knowledge  of  tbe 
fact,  that  tbe  flat  car  was  loaded  in  such  a  manner  as  to  render  the  attempt 
to  couple  it  to  the  box  car  extremely  hazardous.  The  danger  was  open 
and  apparent  to  him,  and  he  voluntarily  assumed  the  risk.  As  applicable 
to  tbe  case  before  tbe  court,  the  case  of  Railway  Co.  s.  Lempe  may  be  con* 
■idered.  In  that  case  tbe  doctrine  is  announced  that,  when  a  servant  con- 
tracts to  work  for  bis  employer,  he  assumes  all  the  risks  ordinarily  incident 
to  tbe  business;  and,  where  he  has  equal  knowledge  with  his  master  of  the 
danger  attending  tbe  work,  he  assumes  tbe  risks  of  the  danger  if  he  con- 
tinues in  tbe  employment  (SB  Tex.  IB).  Judge  Willie  examined  the 
cases  relied  upon  by  counsel  for  appellee  in  that  case,  aud  drew  the  dt». 
tinction  between  them  and  the  case  then  before  the  court,  and  showed  tbe 
difference  to  be  between  going  into  the  service  or  continuing  in  it  knowing 
that  tbe  instnimentalilies  employed  are  unsafe  and  dangerous,  and  know- 
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ing  thftt  defects  eiist,  but  not  th&t  thej  ueceaurily  render  the  emplajmeat 
of  ft  perilous  character.  Tbis  case  does  not  come  within  the  exception;  for 
the  deceased  knew  at  the  time,  and  had  known  before,  of  the  dangeruus 
condition  of  llie  flat  car,  and  that  it  was  so  loaded  as  to  render  necess&riJj 
dangerous  the  attempt  to  couple  it  to  the  box  car.  See  also  Railwaj  Co.  c. 
Conrnd.  63  Tex.  Q2B;  Railway  Co.  e.  McCartli;,  S4  Tex.  638;  Hogers  e. 
Railway  Co..  7«  Tei.  304;  English  c.  Railroad  Co.,  24  Fed.  Rep.  QM; 
Brice  V.  Railroad  Co.  (Ey.),  9  8.  Vf.  Rep.  S88,  36  Am.  &.  Eng.  R.  Cas.  38. 
There  was  error  in  the  charge  complained  of,  because  the  jury  was,  in 
effect,  inecructed  that  the  plaintifTs  intestate  could  voluntarily  a!4ume  the 
riik  of  making  a  coupling  which  be  knew  to  be  extremely  hazardous.  The 
erideuce  also  shows  that  the  deceased  was  fully  aware  of  the  danger ; 
that  he  knew  that  the  car  was  dangerously  loaded,  and  that  he  could 
attempt  to  make  the  coupling  only  at  the  risk  of  his  life.  Appellant's 
motion  for  a  new  trial  should  have  been  granted." 

In  Mexican  &  Central  R.  Co.  e.  Shean,  (Texas,  Nov.  M,  1891.)  18  a  W. 
Rep.  161,  it  was  held  that  a  railroad  company  is  not  liable  for  its  failure  to 
inspect  and  see  that  loaded  c^ra  received  from  aoother  line  are  properly 
loadi-d. 

Risk  Assumed  by  Brakeman  Using  Defective  Coupling  Apparatus.^lD 
HcLareu  o.  Williatun,  (Minn.,  Feb.  8,  1882,)  51  N.  W.  Rep.  87a,  itappeared 
that  the  plaintiff  was  employed  as  a  brakemHii  upon  a  train  of  logging-cars, 
operated  ujion  a  short  railway  track,  with  ordinary  locomotive  engines  as 
motive  power,  in  connection  with  defendants'  saw-mill.  The  cars  were 
built  very  low,  and  the  draw-bara  thereof,  used  tor  coupling,  were  so  much 
tower  than  that  of  the  engine  that  when  the  engine  was  backed  up  toa  car 
the  draw-bur  of  the  car  passed  under  that  of  the  engine;  and  there  waa 
nothing  to  prevent  the  tender  from  striking  and  colliding  with  the  body  of 
the  ear,  unless  the  engineer  was  careful  to  stop  it  in  time.  The  facts  were 
well  known  to  the  plaintiff,  and  the  risk  and  danger  of  coupling  the  engine 
and  cars  under  the  circumstances  were  obvious.  Plaintiff  required  no 
further  instruction  to  notify  him  of  such  danger.  Ikld,  that  he  assumed  . 
the  risk  of  this  condition  of  the  cars  and  engine,  and  the  danger  of  going 
betwepn  Ihcm  to  couple  and  uncouple  ihem. 

Risk  Aisumed  by  Inaxperlancad  Brakemen  Coupling  Cars. — A  person 
who,  without  experience,  seeks  employment  of  a  railroad  company  as  a 
brakeman,  and  who  Is  exposed  to  do  extra  hazard  when  set  at  work  which 
he  had  sought  and  engaged  to  do,  assumes  the  ordinary  risks  of  his  employ- 
ment, and  cannot  recover  if  he  receives  injury  while  coupling  cars  owing 
to  catching  his  arm  between  the  dead-woods.  Dysingei  e.  Cincinnati,  6,  & 
M.  B.  Co.,  (Mich..  Dfc.  a,  1892},  68  N.  W.  Rep.  828. 

Risk  Assumed  while  Coupling  Cars  Suddsnly  Started. — ^  co-employ6  of  i 
a  brakeman  who  had  charge  ol  an  engine  l>acked  it  up  against  cars  with 
such  force  as  to  drive  them  back  upon  the  caboose,  which  the  brakeman 
was  attempting  to  couple,  causing  his  arm  to  be  crushed.  It  was  held  that 
the  injury  should  be  regarded  as  one  incident  to  employment  of  hazardous 
nature     Berrigan  n.  New  York.  L.  E.  A  W.  R.  Co..  181  N.  T.  68S. 

Risk  Assumed  by  Employe  Working  on  Top  of  Car  which  waa  Suddsnly 
Struck  by  Another  Car.— In  Fisher  v.  Deiaware  &  H.  Canal  Co.,  (Pa., 
March  6,  180S,)  20  Atl.  Rep.  18,  the  plaintiff,  a  lad  under  IS  years  of  age, 
was  injured  while  employed  by  defendant  company  in  picking  slate  from 
the  top  of  loaded  coal  cars.  Defendant  loaded  its  coal  into  cars,  at  a  col-'' 
lection  of  chutes  known  as  the  "Erie  Pockets."  From  four  to  six  hundred 
cars  daily  were  run  by  gravity  to  the  scale,  a  short  distance  below  sud 
"  pockets,"  and,  after  being  weighed,  were  dropped,  down  the  imck  to  a 
point  where  they  were  made  up  into  trains  for  transportation  to  market. 
On  the  way  down  it  was  necessary  tu  separate  the  csra  loaded  for  defend- 
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knd  mftde  up  into  separate  traJDB,  the  plaintiff  and  other  bojB  empl6jed  by 
defendant  compan;  were  engaged  on  the  top  of  the  ioa^ed  cars  picking 
oat  the  slali!.  While  plaintiff  was  tbiu  at  work,  in  cam^;  with  an 
older  lad,  on  the  secood  car  from  the  rear  of  one  of  the  sections,  another 
car  oame  down  the  track,  Btnick  the  cars  in  front,  and  suddenly  drove 
them  forward.  When  the  collision  occnrred,  the  boys  were  in  the  stooping 
position  required  bj  their  work,  and  plaintiff,  losing  his  balance,  caught 
hold  of  his  companion,  but,  being  unable  to  retain  his  position,  fell  between 
the  can  sod  sustained  the  injuries  for  which  he  brought  suit,  ffeld,  that 
the  queationB  of  negligence  and  defendant's  liability  were  for  the  jury. 
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{MattaehvtttU,  Suprane  JudiatU  Court,  May  6,  189S,) 

Injury  to  Employe  —  Flying-switch  — Risk  of  Employment.— A  brake- 
man  employed  on  a  switch  engine  and  injured  while  turniug  a  switch  foi 
the  purpose  of  making  a  flying-switch,  having  turned  such  switch  before, 
and  Knowing  how  it  was  operated,  cannot  recover  on  the  ground  that  such 
switch  was  too  near  the  track,  he  having  auumed  the  obvious  risks  of  faia 
employment. 

■    Exceptions  from  Suffolk  superior  court. 

Action  to  recover  damges  for  pereouaJ  iDJuriea 
J.  D.  Long  and  A.  E.  Avery,  for  plaintiff. 
6&>.  A.  Torrey,  for  defendant. 

Morton,  J. — ^The  defendant  ia  a  railroad  corporation,  and 
the  place  wliere  the  accident  occurred  was  at  a 
switch  in  its  freight  yard  in  Boston.  From  the  "•**•'**■ 
nature  of  its  busineBS,  it  requires  niimerons  and  extensive 
tracks,  which  are  connected  with  each  other,  and  which 
are  operated  at  the  places  of  junction  by  switches.  In 
making  up  its  trains  and  transacting  its  business,  care  are 
constantly  shifted  from  one  track  to  another  in  its  freight 
yard.  This  is  done  b^  an  engine  called  a  "  switcher."  In  De- 
cember, 1886,  the  plaintiff  entered  defendast's  employment  as 
a  brakeman  on  the  switcher—meaning,  we  presume,  as  one  of 
the  gang  operating  with  the  switcher.  He  continued  in  this 
employment  till  the  day  of  the  accident,  which  was  July  22, 
1887.  On  that  day  the  plaintiff,  with  the  conductor  of  the 
flwitching-gang  and  two  or  three  other  brakemen,  went  to  get 
six  loaded  cars  from  a  place  called  "  Squire's  Yard."  The  oon< 
53  A.  *  E.  K.  Cas— S8 
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ductor  told  the  plaintiff  that  they  were  going  to  make  a  run 
vith  some  of  the  cars,  and  to  get  the  switch  read^.  "  Making 
a  run  "  is  the  same  thing  as  making  a  fljing-switoh,  and  ia  a 
usual  operation  in  all  frei(j;ht  yards.  The  plaintiff  was  famil- 
iar with  the  operation,  as  it  was  done  almost  every  day.  in  de- 
fendant's freight  yard,  where  he  was  working,  and  he  had 
made  a  great  many  himself.  The  switch  where  the  accident 
occurred  was  placed  against  an  abutment  of  the  bridge  of  the 
Boston  &  Lowell  KaUroad,  that  crossed  the  defendant's  road 
at  this  point,  and  was  as  far  from  the  track  as  the  abutment 
and  locatioD  of  defendant's  road  would  admit,  and  was  what 
was  known  as  a  "  Tyler  switch  " — a  kind  in  common  use,  and 
specified  by  statute.  It  turned  hard,  but  otherwise  was  in 
|ood  order.  Neither  the  track  nor  the  switch  was  broken,  and 
loth  were,  as  the  plaintiff  said,  all  right.  The  plaintiff  had 
turned  the  switch  a  namber  of  times  before,  but  never,  as  he 
testified,  for  a  Hying-switcL.  There  was  a  switchman  attiiched 
to  the  gang ;  but  w-heu,  for  any  reason,  he  could  not  turn  a 
switch,  one  of  the  brakemen  did  it  The  handle  of  the  switch 
turned  from  the  abutment  out  toward  the  rail,  and  in  order 
to  turn  it  one  had  to  stand  between  it  and  the  track,  and  close 
to  the  track.  The  plaintiff  went  to  the  switch,  and,  after  the 
engine  had  passed,  undertook,  in  the  interval  which  separated 
the  engine  b'om  the  cars,  to  turn  the  switch  for  the  purpose 
of  directing  the  cars  onto  another  track.  While  in  the  act  of 
turning  it  and  standing  between  the  switch  and  the  rail,  he 
was  struck  by  the  cars  and  received  the  injuries  for  which  he 
Bues. 

He  claims  that  the  switch  was  in  a  dangerous  place — was 
too  near  the  track ;  that  he  was  ignorant  of  the  dau- 
"''■*''"■  ger  of  using  it  to  make  a  fijing  switch  ;  and  that 
■BpKijBflit.  ^^^  defendant  was  negligent  in  not  calling  his  at- 
tention to  it.  But  it  is  apparent  that  the  situation 
and  location  of  the  switch  were  familiar  to  him.  There  was 
nothing  misleading  or  in  the  nature  of  a  trap  about  the 
switch  or  the  place  where  it  was.  He  does  not  say  that  he 
did  not  know  of  its  distance  from  the  track,  or  that  it  stood 
hard  up  against  the  abutment.  He  had  turned  it  before,  and 
therefore  knew  how  it  was  operated.  It  was  incident  to  his 
employment  that  he  should  be  called  on  to  turn  switches. 
He  knew  what  a  run  or  dying-switch  was,  for  they  were  made 
almost  every  day  in  the  yard,  and  he  had  made  a  great  many 
himself.  He  knew  that  the  cars  were  approaching  at  an 
interval  behind  the  engine,  and  that  he  was  to  turn  the  switch 
in  that  interval.  If  any  importance  is  to  be  attached  to  the 
overhang  of  the  cars,  he  certainly  knew  as  much  about  that  as 
any  one.    Knowing  that  to  turn  the  switch  was  incident  to 
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his  emplo^ent,  knowing  its  location,  knowing  the  manner  of 
operatmg  it,  knowing  the  manner  of  making  a  flying-switc)], 
and  knowing  that  the  cars  were  approaching,  he  undertook 
to  tarn  the  switch,  and  before  he  coold  get  ont  of  the  way 
was  strnck  and  ininred.  Hie  own  explanation  would  seem  to 
be  that,  those  on  the  cars  did  not  hold  them  back  enough  to 
give  him  an  opportunity  to  turn  the  switch  and  get  oat  of  the 
way. 

We  think  it  is  plain  that  the  injury  was  due  to  obTions 
risks  connected  with  his  employment,  which  he  mast  be  held 
to  have  understood  and  assumed.  It  does  not  avail  for  him 
to  say,  with  ail  that  it  implies,  that  he  never  had  made  a  fly- 
ing-awitch  at  this  place.  He  hod  used  the  switch  before,  and 
knew  about  the  operation  of  making  a  flying-switch,  and  it 
vas  incident  to  his  employment  that  he  might  be  called  on  to 
make  one  anywhere  in  the  yard.  He  says  the  switch  could 
have  been  made  safer  by  moving  it  a  short  distance.  Per- 
haps it  might.  But  he  assumed  the  risks  that  were  obvious 
and  incident  to  his  employment,  with  the  tracks  and  switches 
located  as  they  were,  and  cannot  now  aay  they  might  have  been 
made  safer.  Ladd  v.  Bailroad  Co.,  119  Mass.  412;  Lovejoy  v. 
Eailroad  Co.,  125  Mass.  79 ;  Yeaton  v.  Railroad  Co.,  135  Mass. 
418,  15  Am.  &  Eng.  R  Cas.  253 ;  Wood  v.  Locke,  147  Maes. 
604 ;  Lothrop  v.  Railroad  Co.,  150  Mass.  423,  41  Am.  &  Eng. 
B.  Cas.  327 ;  Lewis  v.  Eailroad  Co.,  153  Mass.  73 ;  Appel  v. 
Bailroad  Co.,  Ill  N.  T.  650 ;  Sweeney  v.  Envelope  Co.,  101  N. 
T.  520;  Hayden  v.  Manufacturing  Co.,  29  Conn.  548;  Randall 
V.  Railroad  Co.,  109  U.  S.  478,  15  Am.  &  Eng.  R.  Cas.  243; 
Tuttle  V.  Eailroad,  122  U.  8.  189,  31  Am.  &  Eng.  R.  Cas.  216. 
We  cite  only  a  few  of  the  nomerous  cases  bearing  on  the  ques- 
tion, both  in  this  state  and  elsewhere. 

For  these  reasons  ve  think  the  entry  must  be,  exceptions 
sustained. 

Riik  Aiiumad  by  Employa  Unwillingly  Undataking  Dangeroua  Work. — In 
Soullitrn  Kan.  K.  Co.  «.  Hoore,  (Kuu.,  Oct.  S,  ItiUa,)  SI  Pac.  Kep.  13B,  it 
wits  held  that  where  the  fellow-Krvaatg  or  co-tmploj^  of  another  employ^ 
ftre  not  guilty  of  an;  negligence,  and  Buch  otlier  emploj^  kDowing  the 
dsngeroiiB  character  of  the  work  which  he  is  required  to  do,  underiakea 
the  same,  although  unwillingly,  for  fear  of  losing  hia  employment,  and  is 
injured,  be  has  no  cause  of  action  against  the  master.  The  court  aaid:  "A 
rHilwa;  cumpan;,  in  the  operation  of  its  road  and  in  cairyiDg  on  its  work, 
cnn  only  net  through  its  agenta  or  emplojSa.  Phenix  Ins.  Co.  o.  Hunger, 
<Esn.),  SO  Pac.  Rep.  180.  If  the  agents  or  employes  were  not  negligent, 
the  com]iany  was  not  negligent.  But  if,  as  claimed  by  Hoore.  the  jury  ic- 
teoded  tn  only  find  that  none  of  his  Tel  low -servants  or  co-employfe  were 
negligf  Dl,  it  is  equally  conclusive,  considering  the  statements  of  Hoore, 
testieed  to  by  him  upon  the  trial,  that  no  liability  was  established  against 
the  company.  This  court  has  decided  several  times  that,  '  while  it  is  the 
duty  of  an  employer,  whether  a  railroad  company  or  other  corporation  w 
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peraoQ,  to  make  tbe  work  of  itt  employ^  u  ufe  as  is  reuonkbly  practicable, 
;et  whea  the  emploj^  with  full  knowleilge  of  all  the  dangen  wddent  to 
or  connected  with  the  employmeat  u  it  is  conducted  accepts  tbe  employ- 
meut,  or,  hftviag  accepted  the  game,  contiaues  in  it  with  such  full  knowl- 
edge, and  without  an;  promise  on  the  part  of  the  employer,  or  any  reataa 
to  eipect  OQ  the  part  of  the  employ^  that  the  employment  will  be  made 
less  dangerous,  the  employ^  assumea  all  tbe  risk  and  haxards  of  the  employ- 
ment.' Railroad  Co.  e.  Scbroeder,  47  Ean.  816;  Rush  e.  Bulroad  Co.,  Sft 
Kan.  129,  28  Am.  &  Sng.  R.  Gas.  *Si;  Clark  v.  Railroad  Co.,  48  Kan.  — . 
Hoore  Iedgw  that  tbe  steel  rails  were  being  unloaded  on  a  Carre ;  he  knew 
of  the  lack  of  a  flat  car  and  of  the  abBcnce  of  tbe  boss;  be  therefore  bad 
fullknowledg  ■  rt  all  the  risks  and  hazards  of  his  employment.  Aa  tbe  jury 
found  that  the  eniploySa  of  the  railway  company,  or,  as  tbiafladiog  is  inter- 
preted by  the  plaintiff  below,  the  co-employ^  of  the  company,  were  not 
guilty  of  any  negligence,  if  Hoore,  knowine  tbe  dangerous  character  of  tbe 
work,  undertook  the  same,  although  unwiUingly,  for  fear  of  losing  his  em- 
ployment, and  was  injured,  he  hu  no  caute  of  action.  See  caaes  aboT» 
cited,  and  Leary  c.  Railroad  Co.,  139  Mass,  S80,  23  Am.  &  Bag.  R.  Gas. 
38S;  Coyne  o.  Railway  Co.,  133  U.  8.  370;  Aerkfetz  v.  Humphreys,  140  U. 
3.  418." 

Risk  Atiumed  by  Switchman  Detoending  Car  and  Striking  Poet  near 
Track.— In  Pennington  r.  Detroit,  Q.  H.  &  N.  R.  Co.,  90  Hicb.  SOS,  the 
action  was  brought  by  a  switchman  for  injuries  received  while  engaged  in 
switching  cars.  It  appeared  that  he  was  familiar  with  the  surroundings, 
and  Toluntarily  descended  tbe  side  of  a  moving  ctr,  knowing  that  he  must 
strike  a  post  which  stood  near  to  tbe  track  if  the  train  did  not  stop;  he  also 
knew  that  the  engine  was  defective  in  allowing  the  escape  of  dense  quanti- 
ties of  steam,  which  be  must  have  seen  in  giving  the  ugna]  to  the  engineer 
to  atop.  It  was  held  that  he  assumed  the  risk  of  the  engineer's  being  un- 
able to  see  tbe  signal  and  stop  the  train. 


OONLON 

V. 

Oregon  Shobt-une  &  Utah  Northebn  R.  Co. 

(Oregon  StiproM  Court,  Feb.  37,  1898.) 

Injury  to  Employe— Defective  Bridge — Risk  of  Emplaym«nt> — A  sborel- 
ler  sent  out  on  a  work-train  to  aid  in  clearing  the  track  where  it  had  been 
obstructed  by  land-slides,  assumes  only  such  risks  as  belong  to  his  work; 
and  this  does  not  include  tbe  risk  of  accident  from  defects  in  a  bridm  over 
which  tbe  train  went  where  ordinary  care  would  bare  detected  such  defects 
and  avoided  the  accident. 

Dafactiva  Bridge — Sending  Out  Work-train  without  Making  Inspactlon. — 
Wbere  there  has  been  an  unusuall;  severe  stoma  since  a  bridtfe  was  in- 
spected, the  question  whether  a  railroad  company  is  negligent  in  sending 
out  a  work-train  without  making  inspection  aa  to  the  condition  of  the 
bridge  over  which  such  train  moat  pasa,  u  for  the  jury. 


DcizcdbvGoOglc 


VOL.  63}  MASTER  AND   SERVANT.  S57 

Appeal  from  Washington  circuit  conrt 
Action  to  recover  damages  for  personal  injmies. 
JV.  W.  Cotton  and  Zera  Snow,  tor  appellant. 
A.  S.  Bennett  and  S.  B.  Hvaton,  for  respondent. 

TjOED,  C.  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injuries  received  by  the  plaintiff  while  in  the  service  of 
the  defendant.  The  injury  was  caused  by  the 
wreck  of  a  work-train  from  the  falling  of  a  bridge  "•"»*^ 
over  which  the  plaiatifiT,  was  being  carried  on  the  line  of 
the  defendant's  road,  por  a  day  or  so  prior  to  the  accident, 
there  had  been  unusual  storms,  causing  dirt  and  rock  from 
the  adjacent  mountains  to  slide  down  upon  the  track  and  ob- 
struct it  at  difTereut  places,  so  as  to  impede  and  finally  to 
stop  the  passage  of  trains  for  several  days.  On  the  night 
before  the  accident  the  storm  was  accompanied  by  a  heavy 
fall  of  warm  rain,  which,  together  with  the  melting  snow, 
swelled  the  stream  spanned  by  the  bridge  in  question  into  a 
freshet.  The  officers  in  charge  of  the  passenger  train,  which 
had  come  down  the  night  before  the  accident,  fonnd  s  slide 
below  the  bridge,  and,  with  the  laborers  accompanying 
that  train,  had  undertaken  to  clear  the  slide,  so  that  they 
might  run  the  train  through  to  Bonneville  ;  but,  finding  that 
they  would  be  unable  to  clear  the  track  of  the  elide  that 
night,  they  backed  the  train  up  to  Cascade  Locks,  and  side- 
tracked it,  and  during  the  night  the  heavy  fall  of  warm  rain 
occurred  which  closed  the  road  for  traffic  The  neit  morn- 
ing the  plaintiff  was  eng^;ed  by  the  defendant  as  a  shoveller, 
to  aid  in  removing  the  dirt  and  other  obstractions  from  the 
foack,  and  in  pursuance  of  orders  went  on  the  work-train, 
with  other  shovellers,  for  the  immediate  purpose  of  being  car- 
Tied  down  to  this  slide  below  the  bridge,  which  had  been  dis- 
covered the  night  previous,  to  help  remove  it  from  the  track  ; 
iwd  while  beinf^  so  carried  over  the  bridge  it  g^ave  way  uid 
precipitated  the  train,  with  the  plaintiff  and  other  lalwrers, 
some  twenty  feet  into  the  creek  below. 

As  to  the  cause  of  the  bridge  giving  way  the  evidence  for 
the  plaintiff  tended  to  show  that  tlie  foundation  of  the  centre- 
l>entB  had  been  gradually  undermined  by  the  action  of  the 
water  in  the  creek  for  some  time  prior  to  the  accident;  that 
the  bridge  had  settled,  and  at  different  times  had  been  wedged 
np,  so  that  the  bolts  by  which  the  stringers  were  fastened  to 
the  bents  were  drawn  out  of  the  bents,  leaving  nothing  to  hold 
them  in  place  but  the  weight  of  the  bents  themselves.  It  also 
appears  from  the  evidence  that  the  defendant  had  but  one 
track-walker  on  the  eight-mile  section  of  its  road  npon  which 
the  bridge  stood,  and  that  he  had  not  been  over  this  bridge 
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for  two  days  prior  to  the  accident ;  that  the  defendant;  Lad. 
sent  out  the  train  which  was  carrying  the  plaintiff  over  its 
road  to  the  place  where  the  slide  below  the  bridge  obutrncted 
it,  without  having  previously  sent  any  one  over  it«  road,  or 
made  any  investigation  to  ascertain  its  condition,  or  the  con- 
dition of  its  bridges.  Substantially,  the  state  of  facts  involved 
in  the  case  at  the  bar  has  been  before  this  contt  in  the  case 
of  Knahtla  v  Railway  Co.,  21  Oreg.  136,  48  Am.  &  Eiig.  R. 
Cas.  116,  and  Carlson  v.  Kailroad  Co.,  21  Oreg.  450,  and  in  the 
same  case  upon  an  appeal  from  a  judgment  rendered  upon  a 
verdict  in  favor  of  the  plaintiff  in  Coplon  v.  Railroad  Co.,  21 
Oreg.  462,  so  that  any  further  statement  of  the  facts  in  detail 
is  uuueceHsary. 

The  defendant  claims  that,  under  the  facts  as  disclosed  by 
the  evidence,  it  was  not  liable  for  the  injury  which  the  plain- 
tiff sustained,  because  "  the  risk  arising  from  the 
Buki  ■»■■•<  plaintiff's  employment  in  assisting  to  remove  the 
brtiaiBtur.  obstructions  from  the  track  was  not  increased  by 
any  act  or  omission  or  commission  of  the  defena- 
ant."  But  the  correctness  of  this  proposition  depends  npoo 
the  fact  whether  the  ilefendant  was  negligent  in  not  using 
proper  care  before  the  storm  to  keep  the  bridge  in  repair,  or 
to  ascertain  the  cnudition  of  the  track  or  bridge  after  the 
storm ;  for,  if  the  injury  which  the  plaintiff  sustained  was  the 
result  of  an  omission  of  the  defendant  to  take  proper  precau- 
tionary measures,  either  before  or  after  tlie  storm,  to  lessen 
or  avoid  the  liability  to  accident,  it  did  not  arise  out  of  any 
risk  which  the  plaintiff  assumed  as  incident  to  his  employ- 
ment. For  injuries  occurring  to  other  parties  by  the  same 
accident,  this  court  in  applying  the  law  to  a  like  state  of  facts 
in  Carlson  v.  Railway  Co.,  21  Oreg.  4S0,  by  Bean,  J.,  said  that, 
"if  the  danger  were  increased  by  the  negligence  of  the  mas- 
ter to  use  proper  care  before  the  storm  to  keep  the  bridge  in 
repair,  or  to  ascertain  the  condition  of  the  track  or  bridge 
after  the  storm,  or  to  take  due  and  proper  precautionary 
measures  to  prevent  accidents,  as  the  exigency  of  the  situa^ 
tton  might  require,  he  did  not  assume  such  risks.  The  fact 
that  the  track  was  kuown  to  be  in  a  dilapidated  condition  and 
out  of  repair  did  not  relieve  the  master  of  the  discharge  of 
his  duty  in  the  premises.  The  deceased  could  still  expect 
from  it  the  exercise  of  such  care  and  vigilance,  and  require  it 
to  take  such  precautionary  measures  to  prevent  accidents,  as 
the  exigencies  of  the  case,  having  due  regard  to  the  safety  of 
its  employes,  would  suggest  to  prudent  and  cautious  men  ex- 

?eriencea  in  that  particular   branch  of  railroad   business." 
he  risk  which  the  plaintiff  assumed  was  only  such  as  be- 
longed to  the  work  of  a  shoveller  engaged  to  clear  slides  and 
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other  obstmctiona  from  the  track.  He  was  not  oat  on  the 
road,  as  counsel  say,  for  the  parpoae  "of  finding  out  where 
the  roaii  need  repairing,"  but  to  aid  in  clearing  the  track 
where  it  was  obstructed  by  slides.  He  was  not  a  mechanic  or 
bridge  carpenter,  and  had  nothing  to  do  with  the  repairing  of 
bridges,  nor  knew  that  any  bridges  were  out  of  repair.  It  may 
be  admitted  that,  if  the  perform jince  of  hia  duties  nad  required 
that  he  should  ride  over  the  truck  from  place  to  place  where 
liis  service!)  were  needed  to  clear  the  track  of  obstructions, 
the  risk  he  assumed  included  the  danger  of  bridges  being 
tuidermined  or  swept  out  by  freshets  or  floods,  when  they 
occurred  from  inevitable  accident,  but  not  when  the  danger 
might  hare  been  ascertained  and  averted  in  time  to  avoid 
the  injury  by  the  exercise  of  reasonable  cace  or  of  proper 
precautions. 

If  the  bridge  was  out  of  repair  before  the  storm,  owing  to 
the  gradoal  undermining  of  the  centre-bents  from  the  action 
of  the  water  for  the  time  indicated  by  the  evidence 
for  the  plaintiff,  and  the  defendant,  by  ordinary  ?*!''"^V^1^ 
carefulness  and  inspection,  conld  have  ascertained  ^ilg^  ' 
and  known  its  condition,  and  under  such  circum- 
stances, and  after  such  an  unusual  storm,  when  it  knew  that 
its  track  was  obstructed  by  a  slide  below  tlie  bridge,  and  that 
its  work-train  must  cross  it  in  carrying  the  shovellers  to  their 
place  of  service,  it  was  the  duty  of  defendant  to  send  some 
one  over  its  track,  and  especially  over  this  bridj^e,  to  inspect 
it  and  ascertain  whether  it  was  in  a  safe  condition,  before  it 
Bent  a  heavy  engine  and  caboose  loaded  with  laborers  over  it ; 
or  if  the  centre-bents  were  in  good  condition  before  the 
Btorm,  aiid  were  undermined  and  washed  out  by  the  freshet 
after  the  storm,  and  the  defendant  could  have  ascertained  the 
weakened  and  dangerous  condition  of  the  bridge  by  reason 
thereof,  after  it  happened  and  before  the  accident,  by  the  ex- 
ercise of  reasonable  care  or  precautions  by  sending  out  a 
traok-walker  on  the  track,  or  in  sending  some  one  ahead  of 
the  train  and  did  not  do  so,  the  risk  arose  from  its  negligence, 
and  the  defendant  would  be  liable  for  the  injury  sustained. 

In  oar  judgment  the  trial  court,  guided  by  the  principles 
of  law  declared  in  the  cases  referred  to,  which  involved  inju- 
ries to  other  parties  by  the  same  accident,  properly  submitted 
in  its  charge  all  these  questions  to  the  jury  for  their  determi- 
nation. Ill  Knahtla  v.  Bailway  Co.,  supra,  the  court  says : 
"It  had  but  one  track -walker  on  this  section  of  the  road, 
whose  duty  it  was  to  pass  over  the  road  during  the  night,  and 
he  had  not  been  over  this  bridge  for  forty-eight  hours  ;  and 
we  think  it  was  a  question  for  the  jnry  to  say  whether,  under 
these  cdrcnmstaDces,  with  sach  extraordinary  storms  prevail- 
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ing,  it  was  negligence  for  tlie  defendant  to  send  oat  the  train 
npon  which  tne  plaiutifiF  was  being  carried,  without  making 
anj  investigation  to  ascertain  the  condition  of  the  bridges 
over  which  it  was  to  be  carried."  And,  again,  in  Carlson  v. 
Bailwaj  Co.,  aupra,  the  conrt  says  :  "  Whether  the  defendant, 
bj  the  exercise  of  reasonable  care  and  vigilance,  oonJd  have 
anticipated  and  prevented  or  provided  against  the  accident, 
and  wnether  it  was  the  duty  of  the  defendant,  in  the  exercise 
of  reasonable  care  and  prudence,  nnder  the  facts  of  this  par- 
ticolar  case,  to  have  sent  men  ahead  of  the  train  on  which  the 
deceased  was  being  carried  to  inspect  and  examine  the  bridge 
before  attempting  to  go  over  it  with  the  train,  are  all  qnes* 
tions  of  fact  for  the  jnry."  Whether  it  was  a  proper  precau- 
tion, under  the  facts,  to  send  out  a  man  in  advance  of  the 
trains,  was  a  question  properly  submitted  to  the  jury.  If  it 
was  a  necessary  and  reasonable  precaution,  the  plaintiff  had  a 
right  to  assume  that  the  defendant  had  done  it.  It  was  the 
dutv  of  the  defendant  to  exercise  reasonable  care,  or  to  take 
sncn  precautionary  measures  as  the  requirements  of  the  situa- 
tion demanded  ;  and  whether  the  defendant  used  snch  care,  or 
took  such  precsntions,  as  were  necessary  under  the  circum- 
stances, as  shown  by  the  evidence,  was  a  question  of  fact  to 
be  submitted  to  the  jury  for  their  determination  under  appro- 
priate instructions  from  the  court. 

The  claim  of  the  defendant  that  the  accident  was  not  due 
to  any  negligence  on  its  part,  but  was  owing  to  an  unusual 
freshet  produced  by  an  unprecedented  storm, — something 
against  which  no  care  or  vigilance  could  anticipate  or  pro- 
vide,— the  instructions  of  the  court  fully  met  In  such  caae 
the  injory  was  to  he  regarded  as  simply  an  accident  that  could 
not  be  foreseen  by  reasonable  care  and  vigilance,  and  for 
which  the  defendant  would  not  be  liable.  "Sot  did  the  court 
fail  in  its  instructions  in  respect  to  the  general  duty  of  the 
master  to  keep  its  road  in  good  repair  and  safe  conmtion,  to 
say  that  such  duty  mnst  be  considered  with  some  qualification 
when  the  road  had  become  dilapidated  and  out  of  repair,  and 
is  in  the  process  of  reconstruction,  and  the  employe  engaged 
in  its  repair  is  required  in  the  coarse  of  his  employment  to 
ride  over  it,  so  far  as  the  same  was  applicable  to  the  facts  of 
this  case. 

After  carefully  examining  the  record,  it  is  our  judgment 
that  the  instructions  given  by  the  trial  court  fully 
^"^"JJ"'  met  every  aspect  of  the  case  as  presented  by  the 
""  *  '  evidence,  and  that  theiury  were  properly  apprised 
of  their  duty  in  tlie  premises.  We  shall  not,  therefore,  con- 
sider the  case  further  than  to  say  that  we  have  examined  the 
instructions  asked  by  the  defendant,  and  think  that  the  law  in 
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them  applicable  to  the  case  i»  covered  bj  the  inatractioiis 

S'  ren  by  the  conrt.  These  instructions,  however,  are  open  to 
e  criticism  suggested  by  the  court  in  Knahtla  v.  Kailway 
Co.,  stqrra.  They  are  26  in  number,  nearly  all  of  them  very 
long  and  argumentative,  and  would  incamber  many  pages  to 
present  them.  The  plaintiff  likewise  prepared  a  long  series 
of  instructions,  which  he  submitted  to  the  coart,  and  asked  to 
be  given.  It  was  doubtless  expected  that  the  charge  of  the 
conrt  would  be  made  np  from  these  instructions,  as  is  done 
in  some  of  oqr  circuits ;  but  the  trial  court,  as  we  shall  sup- 
pose, after  examining  and  using  them  as  advisory,  proceeded 
to  charge  the  jtiry  in  its  own  langUE^e  b^  a  connected  series 
of  instructions  ta-irlj  covering  the  material  issues  presented 
by  the  case.  The  counsel  for  the  plaiutiEf  highly  commends 
this  practice  in  the  trial  court  as  better  calculated  to  enlighten 
the  jury,  and  to  aid  them  in  reaching  a  right  verdict ;  and  in 
this  opinion  he  is  sustained  by  that  eminent  jurist,  Cockbill, 
C.  J.,  who  said  :  "  The  charge  is  made  up  wholly  of  requests 
for  instructions  from  the  parties,  and  the  two  theories  of  the 
case  presented  by  them  are  not  so  consistent  and  harmonious 
as  to  render  it  an  easy  task  for  the  jury  to  determine  where 
their  duty  lay.  The  fault  is  inherent  in  the  practice  of  giving 
in  a  charge  to  the  jury  the  requests  for  instructions  preparetl 
by  counsel.  They  are  not  uncommonly  framed  with  a  view 
of  giving  the  greatest  advantage  to  the  side  which  presents 
them,  and  do  not  in  that  event  tend  to  lighten  the  labors  of 
the  jury  ;  and  when  they  are  accurately  and  fairly  framed  on 
both  sides,  and  involve  no  contradictions,  the  issues  are  pre- 
sented in  disconnected  propositions  of  law,  which  the  jury 
will  find  more  difficult  to  comprehend  than  in  a  charge  pre- 
senting all  the  issues  on  a  single  phase  of  the  case  together  in 
close  contrast,  and  presenting  the  whole  law  of  the  case  as 
emanating  from  the  court  without  apparent  instigation  from 
either  side.  What  can  be  a  greater  paradox  in  the  adminis- 
tration of  justice,  or  more  confounding  to  a  jury,  than  for  a 
court  to  s^  to  them, as  is  sometimes  done  :  'For  the  plaintiff 
the  court  declares  the  law  to  be  this  ;  for  the  defendant,  so  ; 
and  on  its  own  motion,  as  follows — as  though  there  were 
three  sides  to  a  legal  proposition  which  the  jury  are  at 
liberty  to  choose  ?  It  is  the  duty  of  counsel  to  present 
their  prayers  for  instructions  in  order  to  aid  the  coiirt,and 
to  show  their  position  in  a  case  on  appeal ;  but  the  better 
rule  for  the  court  would  be  to  treat  the  request  only  as 
counsel's  saggestions  of  what  they  desire  to  call  the  jury's 
attention  to,  and  to  embody  no  more  than  the  substance  of 
them  in  the  charge.  The  practice  of  making  up  the  charge 
from  the  requests  for  instructions  prepared  by  couuael  leads 


D.anzcdbvGoOgIc 


862     COIfLON   V.    OBEOON  SHOBT-LINE,  ETC.,  R.   CO.    [vOL.  63 

to  the  ooDStantl;  recurring  argument  in  this  court  that  the 
charge  to  the  jury  is  inconsistent  and  misleading,  and  has  re- 
sulted in  the  remanding  of  manj  causes,  and  perhaps  the 
miscarriage  of  justice  in  many  others,  b;  the  indnlgence  of 
the  preBumption  that  the  jury  was  able  to  reconcile  the  ap- 
parent inconsistencies  or  penetrate  the  obscurities  of  the 
charge." 

The  judgment  ie  affirmed. 

Riik  of  Employmant— Injury  Cautad  by  S«nd  and  Qravtl  Wuhed  on 
Track.— in  Union  Pac.  R.  Uo.  e.  O'Brien.  49  Fed.  Rep.  638,  it  appeared 
that  an  engineer  on  a  diviaioa  nf  rmiiroad  constructed  along  the  foot  of 
mouDtaio  raogea  was  killed  b;  the  derailment  of  his  engine  b;  reaaoii  of 
MQd  and  gravel  od  the  track,  which,  duriog  a  storm,  bad  waahed  down 
from  the  raountain  side,  through  u  natural  guUey,  into  the  railroad  cut, 
and,  there  being  no  cuWert  for  its  escape,  was  deposited  on  the  track.  It 
was  held  that,  while  the  engineer  aasumed  the  increased  hazard  due  to  tbe 
road  being  constructed  through  a  mountainoua  country,  be  did  not  assume 
risks  caused  b;  faulty  construction,  even  though  liability  to  accidents 
thereby  was  increaaed  because  the  road  was  built  tii  proiimity  to  mountain 
ranges.  The  court  said;  '*  It  is  doubtless  true,  as  urged  in  argument,  that 
persons  employed  upon  lines  of  railway  which  are  constructea  at  tbe  foot 
of  mouDtaio  ranges  are  necessarily  subjected  to  greater  dangers  than  those 
employed  upon  railways  passing  through  a  prairie  country,  for  the  reason 
that  there  is  greater  liability  to  obstructions  being  thrown  upon  the  track 
in  the  one  cose  than  in  the  other;  and  it  is  unquestionably  true  that  one 
who  engages  as  an  engineer  or  other  train-hand  upon  a  line  running  at  th« 
fi>ot  of  a  mountain  range  assumes  the  increased  risks  due  to  this  facL  Id 
neither  case,  however,  does  the  emplo;^  assume  the  risks  and  dangers  that 
are  caused  by  negligence  on  part  of  the  railway  company.  It  is  the  dutjr 
of  the  compftoy  to  use  all  such  reasonable  care,  as  a  corporation  managed 
by  prudent  'men  should  use,  in  constructing  and  maint^iniug  a  track  and 
road-bed  in  such  a  condition  as  not  to  subject  its  employes  to  UDnecessary 
rieks  and  daDgers,     What  will  be  required  of  a  comptny  ii     '  '        * 

ordinary  care  in  constructing  its  track  will  vary  with  c'~ 
mode  of  construction  which  might  be  entirely  safe  in  case  oi  a  iine  run- 
ning through  a  level  country  might  be  wholly  unsafe  if  applied  to  a  line 
running  alnng  a  mountain  raof^e.  The  employ^  has  a  right  to  expect  that  a 
company  operating  a  line  which  by  reason  of  its  location  is  subject  to  cer- 
tain bazaras  will  construct  the  road-bed  and  track  with  due  reference  to 
such  hazards.  If  tbe  company  has  used  due  care  in  the  construction  of  its 
line,  having  regard  to  its  suiTOUodings,  and  yet,  by  reason  of  its  proximity 
to  mountains,  rivers,  or  other  natural  objects,  there  exist  dangers  from 
land-slides  or  overflows,  or  other  like  casualties,  a  person  entering  into 
service  of  the  company  assumes  the  risks  caused  thereby,  or,  to  state  the 
proposition  in  another  form,  he  assumes  the  dangers  incident  to  his  em- 
.ployment  upon  a  railway  track  properly  and  carefully  constructed  and 
maintained  a  mountain  range;  but  he  does  not  assume  tbe  risks  caused  by 
the  faulty  cotistruction  and  maintenance  of  a  road  bed  and  track,  even 
though  the  liability  to  accidents,  by  reason  of  the  imperfect  road-bed  and 
track,  may  be  increased  because  tbe  same  is  built  in  proximity  to  a  moun- 
tain range.  In  the  case  at  bar  the  deceased,  when  he  entered  tbe  employ 
of  the  company,  had  tbe  right  to  assume  that  the  road-bed  and  track  which 
he  was  expected  to  use  had  been  constructed  properly,  and  with  ordinary 
care,  bftviog  due  regard  to  the  location  of  the  track  and  ita  surroandingB; 
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and  it  such  a  rond-bed  and  track,  bo  construtted  and  maiDtftined,  were  ia 
fact  furnisbed  bim,  tbea  he  assumed  the  risiks  aod  dangers  due  to  the  fact 
that  the  line  rao  along  the  foothills,  aad  would,  of  uecesait;,  be  subject  to 
the  poesibilitj  of  obstructions  beiog  cast  upon  the  track  from  the  adjaoent 
ntouoiaiiiB.'' 


Union  PAomo  B.  Ck). 


(Zm»a»  Supreme  Court,  Jan.  7,  18B8.) 

Injury  to  Employs— Failure  to  Hava  Switch-markor— Risk  of  Emplof- 
mant. — In  an  aciiuu  agaiuBt  a  railroad  compan;  to  recorer  damages  for  tho 
dealt)  of  a  persoD,  where  one  uf  the  acts  of  negligeace  charged  and  relied 
on  waa  that  the  defendant  did  not  have  a  s witch-marker  to  indicate  the 
distance  to  the  junction  with  its  main  line,  and  the  evideace  established 
the  fact  that  the  decedent  had  been  over  the  maia  line  of  the  road  a  num- 
ber of  times,  but  bad  never  made  but  the  one  trip  over  the  branch  upon 
which  he  was  killed;  and  the  court  instructed  the  jur;  with  respect  tosi^a 
and  marks  to  designate  the  approach  to  a  junction,  that  it  was  for  the  jurj 
to  determine  upon  all  the  evidence — Firtt,  whether  such  switch -marker 
was  reasonably  QeceaBar;,  and  whether  it  was  negligence  in  not  baring 
markers  at  the  particular  junction  where  the  decedent  was  killed;  that,  if 
it  was  negligence  in  that  respect,  did  the  injuries  which  caused  death  result 
directlj  therefrom  f  and,  il  the  jur;  should  so  find,  did  the  decedent, 
previous  to  going  out  upon  the  trip,  have  knowledge  that  there  were  no 
such  marks  or  signs  and  consequent  danger,  and  so  voluntarily  assume  tbs 
risk  'i—btid,  that  the  court  should  have  instructed  the  jurjr  further,  as  to 
hia  previous  knowledge,  whether,  in  the  exercise  of  ordinary  care,  he  ought 
to  Lave  knowledge  that  there  was  a  switch- marker;  that  the  court  should 
have  instructed  the  jury  that  if  the  employ^,  in  the  exercise  of  reasonable 
care,  ought  to  have  known  that  there  was  no  switch -marker  at  the  partic- 
ular junction,  and  continued  in  the  service  of  the  company,  he  voluntarily 
usumed  the  risk. 

CoMJOssiONEBS'  decision.     Error    from   Donglas    district 
court. 
ActioD  for  wrongful  death. 

A.  L.  WiUiams  and  N.  II,  Loomis,  for  plaintiff  in  error. 
Bigga  t£  Nevison,  for  defendant  in  error. 

GitBEN,  C. — This  was  an  action  brouglit  hy  Susan  A.  Mon- 
den,  adtninistratris:  of  the  estate  of  John  B.  Monden,  in  the 
district  court  of  Douglas  County,  against  the  Union 
Pacific  Railway  Company,  to  recover  110,000  dara-       *"  "* 
^es  for  the  death  oi  the  decedent,  caused,  as  is  alleged,  bj 
the  negligence  of  the  railway  company.     A  trial  was  had 
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before  the  court  and  a  jarj,  and  a  verdict  was  retomed  in 
favor  of  the  plaintiff  for  the  sum  of  $9000.  Judgment  was 
entered  upon  the  verdict  and  special  findings.  Tne  case  is 
brought  to  this  court  to  reverse  such  judgment. 

The  decedent  was  a  locomotive  engineer,  and  hod  been  in 
the  employ  of  the  railway  company  for  three  years  prior  to 
Septemuer  2, 1887,  and  lived  at  Wamego.  On  the  moniing  of 
the  diLte  mentioned  he  came  home  from  a  run  about  the  hour  of 

4  o'clock,  and  some  time  in  the  forenoon  of  the  same  day  he 
was  summoned'by  the  regular  caller  to  go  out  on  another  run. 
He  was  informed,  that  he  was  wanted  to  go  to  Lansing  for  a 
train  of  coal.  The  engineer  replied  that  he  was  not  acquainted 
with  the  Leavenworth  branch ;  that  he  had  never  been  over 
that  road,  and  that  he  would  not  go ;  that  he  had  no  right  on 
that  branch.  The  decedent  left  his  home,  and  started  from 
Wamego  with  au  engine,  caboose,  and  a  train  crew  consisting 
of  a  conductor,  fireman,  and  two  brakemen,  abont  2  o'clocE 
in  the  afternoon  of  the  same  day,  and  arrived  at  Lansing  about 

5  o'clock  in  the  evening.  The  train  was  made  up  of  12  loaded 
coal  cars,au  engine  and  caboose,  and  started  back  from  Lan- 
sing about  dusk.  The  five  cars  nest  to  the  engine  wei-e  con- 
trolled by  air-brakes.  On  the  return  trip  stops  were  made  at 
Fairmouut,  Big  Strauger,  and  Tongannxie.  The  train  passed 
Beno — about  six  miles  from  the  junction  with  the  main  line — 
without  stopping.  There  is  a  descending  grade  from  the  latter 
station  to  the  junction.  The  conductor,  with  the  aid  of  the 
rear  brakeman,  set  the  copula  brake  m  the  caboose  about  a 
mile  east  of  the  junction,  and  gave  a  signal  with  his  lantern 
to  the  engineer  to  stop  about  a  quarter  of  a  mile  from  the 
junction.  The  air-brakes  were  set  by  the  engineer  about  three 
car-lengths  from  the  juDction.  No  signals  were  given  by  the 
engineer.  The  engine  and  cars  ran  off  the  track  at  the  junction, 
and  the  engineer,  fireman,  and  head  brakeman  were  killed. 
The  accident  occurred  about  9  o'clock,  and  the  night  was 
very  dark. 

The  special  questions  and  answers  returned  by  the  jury  are 
as  follows :  "  (1)  Was  John  R.  Monden,  at  the  time  he  came 
to  his  death,  exercising  ordinary  care  under  the  circumstances 
which  surrounded  him  ?  Answer.  Yes.  (2)  Was  the  Union 
Pacific  Railway  Company,  defendant,  guilty  of  negligence  in 
not  providing  a  junction-marker  or  some  other  signal  to 
indicate  the  approach  of  trains  to  the  junction  at  which  the 
accident  occurred  ?  A,  Tps,  1_3)  Was  the  defendant,  the 
Union  Pacific  Railway  Company,  guilty  of  negligence  toward 
the  said  John  11.  Mouden  ou  the  2d  day  of  September,  1887, 
aside  from  the  failure  to  provide  j unction- markers  ?  A.  Tes. 
(4)  Was  the  death  of  John  B.  Monden  on  the  2d  day  of  Sep- 
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tember  cfiiised  bv  the  Degligence  of  the  defeudaiit,  the  Umou 
Pacific  Railway  Company  ?     A.  Yes." 

QaestioQS  submitted  By  defeudaut :  "  (1)  Had  not  John  B. 
Monden  been  rnmiiug  as  an  eu^iueer  for  defendant  about 
three  years  at  the  time  he  v/aa  killed?  Auswer.  Yes.  (2) 
Had  not  John  B.  Mondeii  run  as  eu^ueer  during  those  three 
years  on  defendant's  main  line  between  Kansas  City  and 
Waunego,  and  between  Waniego  and  Brookville,  and  also  on 
the  Maubattao  &  Blue  Valley  brunch,  the  Junction  City  & 
Fort  Kearney  branch,  the  Solomuu  branch,  the  McPhersou 
branch,  and  the  Saliua,  Lincolu  i^  Western  branch  ?  If  you 
find  that  he  had  not  ran  over  the  main  line  and  branches 
aboTO  mentioned,  state  which  onen  he  had,  and  which  he  had 
not,  run  over.  A.  Yes,  as  we  remember  the  testimony.  (3)  On 
the  day  before  Monden  was  killed,  did  he  not  run  as  engineer 
on  defendant's  main  line  between  Kansas  City  aud  Wamego, 
passing  over  the  switch  where  he  was  afterward  killed?  A- 
Yes,  (4)  Were  not  stub-awitches  in  general  use  all  over  the 
partof  defendant's  railroad  upon  which  Monden  run,  with  the 
exception  of  at  Topeka,  all  the  time  Monden  was  running  upon 
the  road  ?  A.  Yes.  (5)  Did  the  defendant  have  switch-lights 
at  any  of  its  junctions  of  the  branches  with  the  main  line 
while  Monden  was  rnnning  upon  defendant's  road  ?  A.  Yes. 
(6)  If  you  answer  the  preceding  question  in  the  affirmative, 
state  at  what  junction-points  the  defendant  had  such  switch- 
lights  ?  A.  At  Manhattan.  (7)  Did  the  defendant,  at  any  of 
the  time  when  Monden  was  running  On  its  road,  have  jonction- 
markers  on  any  of  its  branches  to  indicate  to  an  engineer  that 
he  was  approaching  a  junction  ?  A.  Mo,  unless  there  was  one 
at  or  near  the  northeast  end  of  the  Leavenworth  branch.  (8) 
If  yon  answer  the  preceding  question  in  the  affirmative,  name 
all  of  the  branches  upon  which  the  defendant  had  such  mark- 
ers, and  state  the  junctions  near  which  they  were  located  ? 
(Not  answered.)  (9)  Was  not  the  rule  'first  in,  first  out,'  ap- 
plicable to  en'gineers,  and  in  force  on  defendant's  railroad  fur 
a  considerable  time  before  Monden  was  killed  ?  A,  Yes.  (10) 
Wiis  not  Monden  running  an  extra  freight  at  the  time  he  was 
killed !  A.  Yes.  (11)  About  how  many  miles  an  hour  was 
Monden  xuuning  at  the  time  aud  immediately  before  he  was 
killed  ?  A.  About  eighteen  miles.  (12)  Did  not  Monden,  at 
the  time  he  was  killed,  have  in  his  possession  a  time-table 
showing  the  time  of  the  trains  on  the  Kansas  division  of  the 
defendant's  railroad?  A.  Yes.  (13)  Was  there  not  in  the 
back  of  said  time-table  general  regulations,  personal  to  em- 
ployes t  A.  Yes.  (14)  By  one  of  said  regulations  was  it  not 
provided  that  extra  freight  trains  must  not  exceed  a  speed  of 
eighteen  miles  an  hour  on  any  portion  of  the  Toad,  withont 
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special  order  from  the  enpermtendent  ?  A.  Yea.  (16)  Did 
not  MondeB,  ou  the  day  he  was  killed,  go  from  Wamego  to 
lAttfiiug,  paasing  over  the  LeaTenvorth  branch  in  the  day- 
time ?  A.  Yes.  (16)  If  there  bad  been  a  snit&ble  junction- 
marker,  properly  located,  on  the  Leavenworth  branch,  ap- 
proaching Lawrence  junction,  when  Monden  was  killed,  wonld 
ne  have  seen  it  as  he  went  toward  the  junction  on  that  trip  ? 
Jl  Yes." 

The  plaintiff  relied  npon  four  alleged  acts  of  negligence 
apon  the  part  of  the  railway  company.  FirBt,  that  the  defend- 
ant did  not  have  a  board  at  some  distance  from  the  junction 
of  the  Leavenworth  branch,  indicating  the  distance  to  the 
junction ;  second,  that  the  railway  company  did  not  have  a 
switch-light  at  the  junction  ;  third,  that  the  company  had  a 
stub-switch  at  the  junction;  and,/ourtA,  the  company  had  a 
rule  in  regard  to  its  engineers,  firemen,  and  brakemen,  by 
which  it  might  happen  that  the  employes  would  be  called  to 
go  over  parts  of  the  company's  road  with  which  they  were  un- 
acquainted.  The  court  m  its  iustructions  to  the  jury  virtually 
eliminated  all  of  the  grounds  of  negligence  from  the  case 
except  the  first.  In  relation  to  the  stub-switch  the  court  said, 
in  its  instructions  to  the  jury :  "  As  to  the  '  stub-switch,'  so 
called,  the  evidence  shows  such  switches  were  in  common  use 
on  the  whole  tine  when  Monden  entered  the  employment,  and 
if  yon  find  that  he  knew  that  fact,  or  in  the  performance  of 
his  duties  mu-st  have  known  it,  then  entering  upon  and  con- 
tinuing in  the  service  knowing  of  such  appliance,  even  though 
you  find  it  one  not  reasonably  safe,  would  defeat  the  plaintifTs 
claim  to  recover  for  an  injury  happening  to  Mr.  Monden 
through  that  agency  alone."  As  to  the  fourth  ground  of  neg- 
ligence, the  court  said :  "  With  regard  to  the  rule, '  first  in,  first 
ont,'  as  it  is  termed,  it  is  for  you  to  say  upon  all  the  evidence 
whether  it  was  a  reasonable  one,  within  the  power  to  make 
such  reasonable  rules  as  I  have  before  stated.  But,  whether 
reasonable  or  not,  if  he  procured  it  to  be  made,  or  assented  to 
it,  while  acting  in  behalf  of  the  other  engineers,  and  in  his 
own  behalf,  he  could  not  complain  of  its  operation,  and  of 
course  the  plaintiff  can  have  no  greater  rights  than  he  could 
himself.  Or,  if  he  did  not  so  assent  to  it,  and  yet  knew  of  its 
existence,  and  continued  in  the  service  without  objection, 
knowing  that  he  was  subject  to  its  operation,  and  had  full 
knowledge  of  its  effect,  then  the  injury  happening  because  of 
such  operation  and  effect  of  the  rule  alone  could  not  be  the 
basis  oi  an  action  for  damages  against  the  company." 

TJpon  the  contrnllinj^  ground  of  negligence,  tne  court  said  : 
"  With  respect.to  the  signs  or  marks  to  designate  the  approaofa 
to  a  junction  and  switch,  it  is  snbmitted  to  you,  as  a  matter  of 
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fact,  upon  all  the  BTidence — Firsi,  Whether  it  wM  reasonably 
ueoessaiy,  within  the  roles  stated,  to  have  snch  marks  or  signs. 
In  other  words,  whether  it  was  reasonably  safe  to  operate  the 
road  without  them, and  the  companywas  negligent  in  not  pro- 
Tiding  them ;  and  especially  whether  it  was  negligent  in  not 
having  snch  mark  or  sign  at  or  near  the  Lawrence  junction, 
as  claimed.  And,  aeoond,  if  it  was  negligent  in  that  respect, 
did  Monden's  injuries  result  directly  therefrom.  And,  utird, 
if  you  so  find,  then  did  he,  previous  to  going  out  upon  that 
tnp,  have  knowledge  that  there  were  no  such  marks  or  signs, 
and  consequent  danger,  and  so  voluntarily  assume  the  nsk? 
Yon  should  consider  in  this  connection  his  course  of  employ- 
ment with  the  company ;  his  knowledge  of  the  defendant's 
Tailroad  and  appliances ;  his  experience  upon  the  other 
branches  as  well  as  npon  the  main  line,  and  what  knowledge 
he  had  acquired,  or  probably  had  acquired,'  as  to  the  absence 
of  such  signs  or  marks  ;  and  then  yon  must  say  as  a  matter 
of  fact  whether  he  had  a  reasonable  right,  in  -view  of  all  the 
facte  proven,  to  rely  upon  finding  such  marks  or  signs  in  time 
to  stop  the  train  before  reaching  the  junction.  If  he  did,  aod 
observed  due  care  otherwise,  there  may  be  a  recovery,  if  the 
absence  of  such  mark  caused  the  injury ;  otherwise  there  can 
be  no  recovery  on  that  ground.  If  on  a  track  with  which  he 
was  not  acquainted,  in  the  night,  and  uncertain  as  to  his 
whereabonts,  he  was  bound  to  use  his  senses  and  the  means 
■  at  band,  and  adopt  such  precautions  for  his  own  safety  and 
tiiat  of  the  crew  and  train  as  engineers  of  ordinarr  and  rea- 
sonable prudence  would  have  taken  in  the  same  situatioii ;  if 
he  failed  in  this,  and  this  contributed  to  the  injury,  then,  of 
course,  there  can  be  no  recovery.  You  should  consider  the 
rate  of  speed  he  was  running,  his  knowledge  to  be  derived 
from  the  thne-card,  from  the  surrounding  objects,  from  the 
operations  of  his  engine,  and  all  the  evidence  bearing  apon 
the  matter,  and  then  say  as  a  matter  of  fact  whether  he  was 
'exercising,  proper  care  ;  in  other  words,  whether  he  did  what 
a  reasonably  prudent  man  in  the  same  employment  would 
have  done  in  the  same  circumstances."  This  instruction  was 
daly  excepted  to,  and  complaint  is  particularly  made  of  it. 

lu  overruling  the  motion  of  the  defendant  for  a  new  trial, 
the  court  said :  "  Had  the  argument  that  has  jnst  been  made 
been  heard  when  the  charge  was  written,  some  expressions  in 
it  would  have  been  changed.  It  is  exceedingly  difficult,  in 
framing  instructions,  to  nse  language  upon  every  proposition 
submitted  not  subject  to  criticism.  The  supreme  court,  how- 
ever, recogtuzes  the  fact  that  some  inaccuracy  will  occur,  and, 
unless  the  error,  if  error  it  be,  affects  the  substantial  rights 
of  the  party  complaining,  it  is  disregarded.    It  is  urged  that 
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vben  the  coort  nodertook  to  define  the  mle  with  reepect  to 
an  employ^  entering  npon  or  continuing  in  the  service  know- 
ing of  defective  appliances,  or  of  the  failure  to  provide  Bach  as 
are  reasonably  necessary,  it  should  have  been  also  stated  that 
if  the  employii,  in  the  exercise  of  reasonable  care,  ought  to 
have  known,  etc.,  the  same  rule  would  apply;  and  the  propo- 
sition is  correct  The  defendant  preeented  several  requests,  in 
substance  the  same,  referring  to  this  matter  of  knowledge,  one 
of  which  was  given,  and  which,  I  believe,  did  not  contain  the 
clause  the  omission  of  which  is  complained  of,  I  do  not  think 
this  would  cure  an  error  in  refusing  to  give  another  pertinent 
request  containing  such  clause,  when  such  error  is  material ; 
but  it  may  serve  to  explain  the  omission.  I  think,  however,  in 
this  case,  that  it  is  not  material.  As  to  the  stub-switch,  and 
the  rule, '  first  in,  first  out,'  complained  of  in  the  petition,  there 
was  no  question  of  the  actual  knowledge  of  the  deceased,  and 
these  matters  were  substantially  withdrawn  from  the  jury. 
And  as  to  the  want  of  junction-markers  on  the  lisavenworth 
branch,  there  can  be  no  claim  that  he  had  any  knowledge 
about  it ;  and  the  only  question  about  that  is  whether  the 
absence  of  such  markers  on  the  main  line  and  other  branches 
is  su£Soient  in  law  to  charge  him  with  knowledge  of  their  ab- 
sence here.  Now,  as  to  the  main  line,  it  must  be  remembered 
that  the  switches  were  never  left  open  connecting  with  the 
branches  so  as  to  break  the  continuity  of  the  track.  When  a 
train  passed  from  the  main  line  to  a  branch,  or  vice  versa,  the 
switch  was  immediately  turned,  so  as  to  leave  the  main  track 
continuous ;  hence  markers  to  designate  junctions  were  not 
necessary  to  operatives  running  on  the  main  line.  As  to  the 
other  branches,  the  evidence  shows  that  they  made  connec- 
tions with  the  main  line  at  cities  or  towns,  running  partly 
through  the  same  (and  in  one  case  there  was  a  bridge) ;  thus 
the  junctions  were  sufficiently  marked  without  specific  signs. 
The  necessity  of  such  a  mark  must  be  considered  with  refer- 
ence to  the  location  and  surroundings.  In  this  case,  unlike 
other  junctions  on  this  road,  there  was  nothing  but  some 
adjacent  farm  houses,  and  trees  and  lights,  which,  however, 
were  distant  in  Lawrence,  and  the  distance  to  which  might 
not  be  correctly  judged  by  an  engineer  for  the  first  time.  In 
answer  to  plaintiff's  third  question,  the  jury  say  that  defendant 
was  guilty  of  negligence  besides  its  failure  to  provide  junction 
markers.  Now,  if  this  stood  alone,  the  verdict  could  not  be 
sustained.  The  Bush  Case  (Kan.J,  12  Pac.  Rep.  582,  whatever 
may  be  decisions  elsewhere,  precludes  a  recovery  on  account 
of  any  supposed  negligence  growing  out  of  the  use  of  the  stub- 
switch,  for  it  was  well  known  to  the  deceased.  Coupled,  how- 
ever, with  the  principal  matter  complained  of  (the  neglect  to 
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provide  sacb  markers)  sliotUd  be  considered  the  fact  that  & 
crew  auQxed  to  the  branch  was  aeut  out  with  an  engineer  who 
had  never  been  over  it,  and  that  there  was  no  awitch-Iight  at 
the  jnnctioD,  where,  an  we  have  seen,  there  were  no  other 
marks  or  signtt  to  denote  itt)  presence.  The  absence  of  awitch- 
lights  on  the  road  generally  was,  it  is  tme,  well  known ;  but 
the  question  is — and  I  think  it  wa»  fairly  presented — whether 
it  was  negligence  to  send  out  a  raw  crew  to  go  over  such  a 
branch  and  junction  under  just  these  circumstances,  with  no 
junction-marker  or  switch-hght  or  other  objects  or  signs  to 
give  notice  of  the  approach  to  the  junction.  .  I  do  not  think 
the  absence  of  switch-lights  will  authorize  a  recovery,  alone, 
when  the  employe  knows  the  fact ;  nor  is  the  sending  out  of  a 
ciew  unused  to  the  road  of  itself  negligence  ;  but  I  am  inclined 
to  think  that  these  matters,  being  combined  with  the  absence 
of  all  signs,  is  sufficient  to  submit  to  a  jury,  and  to  authorize  a 
recovery,  and  that,  under  the  circumstances  of  this  particular 
case,  the  deceased  was  not  chargeable  with  such  knowledge  as 
will  necessarily  preclude  a  recovery.  Without  pursuing  the 
subject  further, — and  much  more  might  be  said, — I  am  con- 
strained to'  hold  that  the  verdict  should  stand.  The  motions 
are  therefore  overruled,  and  judgment  will  be  entered  upon  the 
general  verdict." 

It  is  contended  by  the  plaintiff  in  error  that  the  court  made 
a  distinction  between  the  junction-marker  and  the  stub-switch, 
■when  it  said  to  the  jury  that  if,  when  Monden  Bta*efp». 
entered  the  employment,  he  knew  that  the  stub-  pioTiii»t>» 
switch  was  in  common  use  on  the  whole  line,  or  in  >■»«!  oi  *► 
the  performance  of  his  duties  must  have  known  it,  •""*■ 
then  entering  upon  and  continuing  iu  the  service,  knowing  of 
such  appliance,  even  though  it  was  found  to  be  one  not 
reasonably  safe,  would  defeat  the  plaintiff's  right  for  auy  in- 
jury happening  to  Mondeu  through  thut  i^feucy  alone;  while 
it  did  not  apply  the  same  rule  to  tlie  jini(;titjn-marker.  The 
contention  is  that  the  court  should  have  said  to  the  jury : 
-'  Third.  If  you  so  find,  then,  did  he,  previous  to  going  out 
upon  that  trip,  have  knowledge,  or  in  the  exercise  of  reason- 
able care  ought  to  have  known,  that  there  were  no  such  marks 
nr  signs,  and  consequent  danger,  and  so  voluntarily  EMSumed 
the  nsk?"  It  was  established  by  the  evidence  that  an  engi- 
neer mnuing  a  train — especially  if  he  was  going  over  a  new 
road — should  pay  attention  to  the  landmarks,  and  should  be 
looking  for  them  ;  that  a  junction-marker  is  the  best  kind  of 
tt  landmark,  and  that  nothing  can  fully  take  the  place  of  it ; 
that  an  engineer,  in  passing  over  a  railroad  once  in  the  day- 
time, might,  if  lie  was  very  particular,  detect  landmarks  by 
which  he  could  be  safely  guided  on  his  return  trip  at  night. 
03  A.  &  E.  R.  Cas.— 34 
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Wbile  it  would  hardl;  be  practicable,  still  sa  engineer  migbt, 
if  be  was  very  particular,  select  objects  by  wbicb  be  could  be 
guided'.  That  it  is  an  engineer's  duty  to  be  particular  in  run- 
ning over  a  railroad  tliat  be  kuowa  notbiug  about  It  is  his 
buttinesB  to  be  more  particular  tb^n  where  be  knows  the  road. 
The  question  preseats  itseli,  then,  whether,  under  the  evi- 
dence, the  defendant  was  entitled  to  have  the  same  rule 
applied  with  reference  to  the  switch-marker  that  was  given  in 
regard  to  the  stub-awitch.  It  was  in  evidence  that  Mondeu 
bad  been  over  the  main  line  a  number  of  times.  In  the  per- 
formance of  his  duties  as  an  engineer  he  had  passed  over  the 
Leavenworth  branch  the  same  afternoon  be  was  killed.  The 
instruction  complained  of  contemplates  a  knowledge  of  the 
markers,  or  the  want  of  them,  before  Monden  started  on  the 
trip.  Should  uot  the  instructions  have  gone  further,  and  re- 
quired the  exercise  of  reasonable  care  in  the  observance  of 
markers,  or  the  want  of  them,  during  the  trip  ?  He  should 
have  exercised  his  faculties  as  he  passed  over  the  road  for 
the  first  time.  The  jury  found  that,  if  there  bad  been  a  suit- 
able iuuction-marker  properly  located  on  the  Zieavenwortb 
brancD,  approaching  the  Lawrence  junction,  when  Monden  was 
killed,  he  could  have  seen  it  when  he  went  toward  the  junc- 
tion. He  could  have  observed  the  same  when  he  passed  over 
the  branch  going  to  Lansing. 

It  was  said  by  tliis  court  in  the  case  of  Rush  v.  Railway  Ck>., 
36  Kan.  136, 28  Am.  &  Eug.  K.  Gas.  484 :  "  If  the  servant  has  full 
knowledge  of  the  danger,  and  cnntiaues  in  the  master's  employ- 
ment without  complaint,  recovering  from  the  master  full  pay  for 
bis  services,  he  assumes  the  risk  himself  of  the  known  danger, 
and  waives  any  negligence  that  might  otherwise  be  imputable 
to  the  master.'  The  rule  has  been  stated  by  the  supreme  court 
of  Connecticut  in  Hayden  v.  Manufacturing  Co.,  29  Conn.  552: 
"  Knowledge  of  the  condition  of  things  on  the  part  of  the  ser- 
vant, and  bis  continuance  in  the  service  after  such  knowledge, 
exempts  the  master  in  every  case  from  all  liability  to  the  ser- 
vant tor  any  injury  growing  out  of  the  condition  of  things. 
This  general  proposition  is  fully  sustained  by  the  authoii- 
ties." 

Applying  these  principles  to  the  case  under  consideration, 
when  and  how  should  Knowledge  of  the  existence  of  sncb 
danger  be  obtained  ?  The  court  said  to  the  jury  that  if  the 
deceased,  "  previous  to  going  out  upon  the  tnp  when  he  was 
killed,  had  knowledge  that  there  were  no  marks  or  signs,  and 
consequent  danger,  and  so  voluntarily  assumed  the  risk." 
Should  not  the  court  have  instructed  further:  "Or  in  the 
performance  of  bis  duties  must  have  known  that  there  were 
DO  markerB  ?  "    We  think  the  instruction  is  subject  to  the 
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criticiem  that  it  limited  Uie  knowledge  of  the  decedent  to  the 
time  previous  to  the  trip  apon  which  he  was  killed.  Under  the 
evidence  in  this  case  such  a  limitation  should  not  have  been 
applied.  If  he  obtained  anoh  knowledge  in  the  performance 
oi  hia  duties  at  any  time  before  the  accident,  it  would  be  the 
same.  The  evidence  established  the  fact  that  Mondeu  was  a 
competent  engineer ;  that  he  had  been  over  the  main  line  and 
all  of  the  branches  except  the  one  upon  which  he  was  killed. 
He  had  run  on  the  road  for  three  years.  The  engineers  who 
testified  agreed  that  it  was  the  duty  of  an  engineer  in  going 
over  a  railroad  for  the  first  time  to  observe  objects,  and  select 
marks  to  guide  him  in  returning.  This  was  a  part  of  hia  duty, 
and  in  the  performance  of  it  he  must  obtain  knowledge  as  to 
the  landmarks  along  the  eame.  Under  the  fact»  of  this  case 
we  are  of  the  opinion  that  the  court  should  have  applied  the 
same  mle  in  regard  fo  the  Bvitch-markers  that  was  given  in 
regard  to  the  stub-switch. 

The  court  instructed  the  jury  :  "  But  when  the  defect  is  one 
to  which  he  Is  not  exposed  in  the  ordinary  course  of  his  em- 
ployment, but  is  one  which  he  is  required  at  the  time  to 
immediately  encounter  bya  special  command  of  the  employer 
or  superior,  without  time  for  reflection  or  choice,  he  may  obey 
the  order  without  forfeiting  his  right  to  recover  in  case  injury 
results  ;  and  so,  if  the  danger  is  not  obvious,  but  is  unknown 
to  the  employe,  and  is  known  to  the  company."  While,  per- 
haps,  not  material  error,  we  do  not  think  the  instruction  is 
applicable  to  the  facts  in  this  case.  Monden  was  not  obliged 
to  go  out  on  the  run.  He  had  several  hours  to  consider  the 
matter  before  he  started  on  the  trip,  and  he  made  no  objectioD 
to  his  superior  officers. 

Complaint  is  made  of  the  giving  of  other  instructions  and 
the  refusal  to  give  certain  instructions  requested,  but  we  are 
of  the  opinion  that,  with  the  exceptions  noted,  the  iustructioog 
need  not  be  commented  upon. 

It  is  recommended  that  the  judgment  of  the  district  coart 
be  reversed,  and  that  a  new  trial  be  granted. 

Feb  CmtiAM. — It  is  so  ordered ;  all  the  justices  concnrring. 

Riikt  Auum«(f  by  Employ*  Voluntarily  Encountering  Known  Oangar.— 
See  LuuiaTiHe,  T.  &  K.  R.  Co.  v.  Qalvin,  uii)  mite,  aaU,  p.  S41 ;  Coomb*  a. 
Fitcliburg  R.  Co.,  bnd  note,  antt,  f.  SG8;  ConloD  e.  OreffOD,  8.  L.  &  U.  N. 
R.  Co.,  ftod  note,  (tnb,  p.  S96;  DaTisv.Baltimore&O.R.Co.,  poU;  Runisef 
c.  DeUwara,  L.  &  W.  R.  Co.,  pMt;  Baltimore  &  P.  R.  Co.  •.  State  (Ud.;^ 
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Davis 


Baltimoke  &  Ohio  B.  Co. 

IPavuyliMnut  Supreme  Court.) 

Injury  to  Employe —  Box  Car  Usvd  u  Caboota — Ritk  of  Employmant — 
A  flttgman  full;  BcquMQt«d  with  the  situation  accepts  the  risk  incident  to 
his  emplojoieitt  on  a  freight  train  in  which  a  box  car  is  used  lor  the  pur- 
pose of  a  caboose,  and  if  be  is  injured  by  being  thrown  from  soch  car, 
owing  to  the  absence  of  a  platform  or  guard  at  the  rear  end,  he  cannot  re- 
Sams  —  Starting  a  Fnight  Train  —  Sudden  Jerk. —  The  starting  of  a 
freight  train  b;  a  locomotive  in  front  after  a  pushing  locomotive  in  the  rear 
has  been  cut  loose  necessarily  creates  a  jerk,  which  is  well  known  to  the 
employes  upon  freight  trains,  and  there  can  be  no  recoTery  for  an  injury 
resulting  the  re  from. 

Appeal  from  Somerset  comnioQ  pleae. 
Action  to  recover  dttmages  for  persoual  injuries. 
H.  L.  Boer,  A.  J.  CoUmm/and  Coffroth  (£  Ruppd,  tor  appel- 
lant. 

W.  H.  Kooltz,  for  appellee. 

Paxbon,  C.  J. — Upon  the  trial  of  this  case  the  learned  judge 
mtMUi  helow  instructed  the  jnry  to  find  for  the  defendant 
"**  ■  From  this  ruling  the  plaintiff  has  appealed,  and 
has  specified  as  error  the  refusal  of  the  court  to  afflrm  his  first, 
second,  third,  fourth,  and  fiftli  points.  If  the  learned  judge 
was  correct  in  holding  that  there  was  nothing  to  submit  to 
the  jury,  the  points  become  immaterial. 

The  sixth  and  last  specification  alleges  that  the  learned 
jadge  erred  in  the  following  portion  of  his  ehai^e  :  "  Although, 
on  the  face  of  the  declaration  in  this  case,  in  our  view,  the  al- 
legations are  specific  enongh,  jet  whether  that  injury  had  been 
from  a  jerk  caused  by  the  nature  and  extent  of  the  train,  and 
the  manner  in  which  it  was  run,  no  matter  how  estraordinary 
and  nnusnal  it  was,  yet  as  the  undisputed  fact  is  that  the 
caboose  was  one  of  a  kind  in  common  use,  and  service  on  it 
was  accepted  by  the  plaintiff,  he  therefore  assumed  all  the 
risks  that  resulted  from  the  careful  and  ordinary  running  of 
the  train;  and  there  being  nothing  to  show  that  the  doubling 
np  of  the  train  was  unusual,  but  was  the  mere  act  of  the  co- 
employes  of  the  train,  and  tlie  plaintiff  being  gnilty  of  oonMb- 
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atorj  negligence,  it  becomes  our  duty  to  give  you  iaii  in- 
structionH  to  fiud  in  favor  of  defendaut.  All  points  Lnconeistent 
-with  this  are  refused." 

We  find  no  error  in  this  instruction.  It  vaa  fnlly  warranted 
lij  the  undisputed  testimony.  At  the  tfme  of  the 
»<;Gident  plaintiff  was  employed  as  a  flagman  on  the  "^57  "I?"'*' 
Somerset  &  Cambria  Kailioad,  operated  by  the  de-  ^aitiitjMwi' 
feudant  company.  The  position  as  flagman  is  on 
the  rear  car,  to  protect  tlie  rear  of  the  train.  The  rear  car  at 
that  time  vas  wliat  is  called  a  "  box  car,"  with  a  door  cut  in 
each  end,  like  a  caboose.  Ou  the  evening  of  the  21st  or  22d 
day  of  June,  1881,  the  train  upon  which  the  plaintiff  was  act- 
ing as  flagman  started  on  the  retury  trip  from  Johnstown  to 
Rockwell.  It  consiated  of  from  50  to  CO  cars,  of  different 
kinds,  with  an  engine  iu  front,  and  2  pushing  engines  im- 
mediately behind  the  box  car  used  as  a  caboose,  it  being  the 
last  car  on  the  train.  When  the  train  passed  the  summit,  it 
was  his  duty  to  uncouple  the  pushing  engines,  and  hang  out 
the  red  light.  His  own  testimony  is,  in  substance,  that,  while 
encased  iu  tiie  performance  of  this  duty,  he  had  two  lanterns 
iu  his  right  hand,  and,  leaning  with  his  right  hand  af^ainst  the 
jamb  of  the  door,  stooped  to  pull  out  the  pin  which  coupled 
the  engine  with  the  box  car,  or  caboose  ;  and  after  uncoupling 
it,  and  while  in  the  act  of  raising  up  to  go  and  hang  out  the 
red  light,  the  train,  in  crossing  the  summit,  gave  a  jerk,  caused 
by  the  front  engine  taking  up  the  slack  of  the  train,  when  he 
was  thrown  from  the  car  to  the  engine,  fell  to  the  ground,  and 
both  engines  passed  over  his  leg,  wliich  was  crushed,  and  had 
to  be  amputated.  The  alleged  negligence  of  the  defendant 
company,  as  we  gather  from  the  plaintiff's  statement  of  his 
coui'se  of  action,  is  that  it "  did  not  use  due  and  pi'oper  care  to 
keep  and  maintain  a  suitable  caboose  on  said  freight  train,  so 
that  the  said  Samuel  T.  Davis  could  safel}'  and  conveniently 
attend  to  and  discharge  his  duties  as  flagman  on  said  freight 
train  of  defendant  company,  but  said  defendant  company  did 
wholly  neglect  and  carelessly  and  negligently  and  knowingly 
place  a  box  car  with  doors  at  both  ends,  but  no  platform  or 
guard  railing  at  either  end,  for  a  caboose  on  said  freight  train." 
The  evidence,  including  one  or  more  of  the  plaintiff's  witnesses, 
clearly  shows  that  such  box  cars  were  in  common  use,  not  only 
as  cabooses  on  this  road,  Imt  on. other  roads.  The  plaintiff 
had  been  employed,  as  has  already  been  stated,  as  brakeman 
and  flagman  Dy  this  company,  and  was  as  competent  as  any 
one  else  to  judge  of  the  danger  of  a  box  car  when  used  for  the 
purpose  of  a  caboose.  There  was  nothing  about  it  that  was 
not  visible  to  the  eye,  or  patent  to  the  understanding.  He 
knew  that  box  cars  were  iu  common  use  ou  the  rear  of  freight 
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trains,  and  if  he  did  not  think  them  reasonably  safe,  with  the 
exercise  of  ordinary  care,  it  was  his  own  folly  to  ride  in  one. 
He  had  made  one  trip  in  that  car  before,  and  had  gone  to 
Johnstown  on  that  day,  and,  of  his  own  motion,  drove  a  nail 
iu  the  Bide  of  the  car,  ou  which  to  han^;  the  red  light  on  the 
return  trip.  It  is  not  too  much  to  say  that  he  knew  all  ubout 
the  manner  of  running  the  train,  and  accepted  the  risk  inci- 
dent to  the  employment 

There  was  nothing  iu  the  remark  of  the  learned  jndce  in 
that  portion  of  the  charge  referred  to  in  the  sisth  specifica- 
tion in  regard  to  the  doubling  np  of  the  train  that  requires 
comiuent.  It  was  the  set  of  the  co-employes  of  the  train.  It 
was  not  a  matter,  however,  on  which  to  found  any  charge  of 
negligence  on  their  part.  The  starting  of  the  train  by  the 
head  locomotive,  after  the  pushing  locomotives  had  been  oai 
loose,  necessarily  creates  a  jerk,  often  of  considerable  force. 
This  is  incident  to  "  taking  up  the  slack,"  as  it  is  called,  and 
is  well  known  to  every  one  who  ever  rode  upon  a  freight 
train. 

A  careful  examination  of  this  case  fails  to  disclose  error. 

Judgment  alhrmed. 

RItkiAMumed  by  Railroad  Em ployac — Aceid«ntal Injury. — An  employer  U 
not  li&lili;  to  an  eniptoje  whu  receives  IDJar;  b;  a  m«re  accident  iocldent 
to  the  work  In  wliicli  he  \b  employed.  HeWille  s.  Uinouri  RiTer,  F.  8. 
&  a.  H.  Co.,  48  Fed.  Ren.  830. 

Injury  to  Traek  Hand  hy  Extra  Train. — A  track-hand  in  the  employ  of  a 
railroad  companj  aaaumea  ttie  risk  of  injury  from  extra  traios  where  he 
remains  in  the  eerrice  with  knowledge  of  the  rule  that  "No  notice  wbat- 
ever  will  in  an;  case  be  given  of  the  passage  of  extra  trains."  Jolly  v. 
Deiroit.  L.  A  N.  R.  Co.,  (Mich.,  Oct.  37,  1892,)  58  N.  W.  Rep.  638. 

Pushing  Flat  Oa/r»  Ahead  of  Shtgiat. — In  Fordyce  c.  Lowman,  (Ark.,  Jan. 
7,  18U8,)  20  S.  W.  Sep.  ISO,  the  plaintiff's  intestate  was  employed  as  a 
hrakemao  b;  the  defendant.  He  came  by  his  death  while  at  work  on  some 
flat  cars  which  were  being  pushed  ahead  of  an  engine.  The  accident 
occurred  on  the  first  trip  made  by  him  over  the  road.  It  was  held  that  if 
the  risk  was  within  the  scope  of  the  deceased's  employment,  and  if  he 
knew  when  he  entered  the  service  that  it  was  the  custom  to  push  cars  in 
that  way,  there  could  be  no  recoverj;  but  if  he  was  ignorant  of  this  cus- 
tom when  he  entered  the  service,  or  of  facts  which  ought  to  have  apprised 
him  of  it,  and  the  custom  was  improper  and  exposed  him  to  unnecessary 
hazard  when  he  was  called  upon  in  an  emergency  to  perform  the  duties 
assigned  to  him,  he  had  not  assumed  the  risk,  and  the  right  to  recover 
would  depend  upon  whether  he  was  guilty  oT  contributor;  negligence. 

Inexp&rienMd  Minor  Put  at  JDangeraut  ffbri.— Where  the  death  of  an  in- 
experienced minor  employ^  is  caused  b;  his  being  put  b;  the  company  in  a 
dangerous  pouljon  as  brakeman,  without  being  ivarned  of  the  risk,  the 
compan;  is  liable.  St.  Louis,  I.  H.  &  S.  It.  Co.  «.  Davis,  6S  Ark.  462. 
The  facts  that  a  person  employed  as  a  brakeman  was  19  years  old  and  of 
fair  int«lligence,  and  that  he  had  worked  as  brakeman  for  several  months, 
will  not  warrant  the  presumption  that  he  had  assumed  the  risks  of  his  em- 
ployment as  a  person  of  full  age.    The  questioD  should  be  left  to  th« 
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dfltermiDBldon  of  the  jar;.  TezM  A  P.  R  Co.  t>.  Brick,  (T«z.,  March  4, 
18930  20B.  W.  Hep.  511. 

BmpJoyi  Qettmg  an  (havroudtd  Hani  Car. — In  Bradibaw's  Adm'r  •. 
LoukviilB  &  N.  R.  Co.,  (Ky.,  Fob.  7,  1898,)  81  6.  W.  Rep.  846,  it  waa  beld 
that  a  sectioD-band  ordered  to  get  on  an  orercrowded  baud  car,  asaumes 
the  risk  arising  therefrom;  aod  there  can  be  no  recovery  for  bis  death 
cansed  by  his  falling  from  the  car  owing  to  ita  crowded  condition. 

SpU  in  Boad-htd  of  iHtU-traeh.— It  cannot  be  said  as  a  matter  of  law  that 
ft  freight-brakeroan  astumea  the  risk  of  a  dangerous  bole  in  the  road-bed  of 
the  side-track,  although  it  is  his  duty  to  exercise  a  higher  degree  of  care 
on  sacb  track  than  upon  the  main  track.  RagOD  e.  Toledo,  A.  A.  &  M.  H. 
B.  Co.,  (Uicb.,  April  16,  1692,)  61  N.  W.  Rep.  lOM. 

awxteh-mgiM  Bun  at  llUgal  JtaU  of  Spted. — In  an  action  for  the  death  of 
a  fireman  on  a  switch-engine  in  a  railroad  yard,  who,  at  the  time  ot  the 
accident,  had  started  to  cross  the  track  wben  he  was  struck  by  anotber 
engine  running  at  a  rate  of  speed  forbidden  by  ordinaace,  the  defendant  may 
introduce  evidence  of  a  custom  to  run  ita    locomotives  in  its  yards  at  a 

S renter  speed  tbaa  that  allowed,  not  as  proof  of  an  illegal  custom  in 
efence,  but  to  abow  knowledge  hj  the  employes  of  the  habitual  use  at 
locomotiTeein  a  dangerous  way.     Abbott  v.  HcFadden,  81  Wia.fiSS. 

lrauffiei«tU  Force  to  Bandit  a  Hand  Car. — The  pluntiS,  who  waa  a  Iv 
borer.oad  bis  hand  injured  while  assisting  other  laborers,  witb  whom  he 
bad  been  riding  on  a  hand  car,  to  lift  the  car  from  the  track.  The  plaintifl 
alleged  that  the  company  was  negligent  in  failing  to  furnish  a  sufficient 
number  of  men  to  handle  the  car.  It  was  beld  that,  since  tbe  weight  of 
tl.e  car  and  the  number  of  men  were  open  to  plaintiff's  observation,  he 
aasnmed  the  risk,  aod  could  not  recover.  St.  Paul,  A.  &  T.  R.  Co. «. 
Lemon,  88  Tex.  148. 

Entplayi  Run  oter  if/  Can  Baitthtd  upon  Side-track. — The  fact  that  a 
railroad  employ^  who  waa  run  over  by  cars  switched  upon  a  sido'track, 
where  he  was  painting  other  cars,  bad  knowledge  that  such  switching 
would  probably  be  done,  will  not  preclude  a  recovery  for  the  injuries  un- 
less it  is  sbowQ  that  be  also  knew  that  adequate  warning  of  their  approach 
would  not  be  given,  and  that  it  was  therefore  unsafe  for  him  to  perform 
the  work  in  obedience  to  his  orders.  International  &  Q.  N.R.  Co.  v.  Hiu- 
Eie,  83  Tex.  638. 

Injury  to  Volunteer  Brahman  Employed  by  One  Having  no  Authority. — In 
Church  D.  Chicago,  H.  &  St.  P.  R.  Co..  <Hinn.,  June  22,  1892,)  62  N.  W. 
Bep.  647,  a  construction  train  of  defendant,  in  charge  of  a  conductor,  hav- 
ing pulled  into  a  station,  the  conductor  temporarily  left  tbe  train  to  attend 
to  his  usual  duties  at  the  station,  leaving  tbe  trainmen  to  do  some  switch- 
ing, so  as  to  transpose  some  of  the  cars  ;  one  of  the  brakemen,  called 
"head  brakeman,"  having  charge  of  tbe  switching  movements  of  the  train. 
At  the  request  of  this  "head  brakeman,"  tbe  plaintiff,  a  bystander  at  the 
Station,  got  on  the  cars  to  assist  in  the  switching,  and  while  doing  so  sus- 
tained injuries  caused  by  the  movement  of  certain  car  trucks,  which  were 
loaded  on  one  of  the  cars,  and  which  were  not  properly  blocked.  J^ld, 
that  tbe  brakeman  had  no  authority  t6  employ  additional  men  to  assist  in 
switching.  The  fact  that  tbe  existing  force  might  have  been  insufficient 
to  do  the  work  did  not,  under  the  circumstances,  give  him  any  implied 
authority  to  do  so  ;  that,  if  any  one  on  the  ground  had  such  authority,  it 
was  the  conductor.  The  plaintiff  was  a  mere  volunteer,  and  assumed  all 
the  risks  of  tbe  situation.  The  court  said;  "In  doing  what  he  did  the 
plaintiff  was  therefore  a  mere  volunteer,  and  as  such  assumed  all  the 
risks  incident  to  the  poution.*  The  defendant  did  not  bear  to  him  tbe 
relation  of  master  or  employer,  and  owed  him  no  duty  as  such.  Plower  *. 
Railroad  Co.,  69  Pa.  St.  210;  Sbecman  «.  Railroad  Co.,  72  Ho.  63.  4  Am. 
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&  Eng.  R.  Caa.  580 ;  Spu-ki  e.  Riulwkj  Co.,  82  (H.  166;  Everhart  «.  Rul- 
way  Co.,  78  Ind.  2B2,  4  Am.  ft  Bug.  R.  Cu.  SW;  Rhode*  e.  BftQkiiig  Co., 
84  Oft.  aao,  41  Am.  h  Eng.  R.  Cu.  803;  Railway  Co.  «.  Liadley,  42  Kma. 
714,  41  Am.  A  Eog.  R.  Uu.  72.  CduubcI  for  plaintiff  haa  cited  no  caaa 
which  Bustnins  his  caatentioa  in  this  cue.  fA^aj  of  those  which  be  cites 
baTe  no  bearing  whatever  upon  the  question  here  involTod.  There  aiecaaes 
which  hold  that,  where  a  regular  brukeman  ia  absent,  and  the  proper  and 
safe  management  of  the  train  bo  requires,  the  conductor  in  charge  has  au- 
thority to  supply  the  place  of  the  absent  brakemao.  Buch,  for  eiample, 
are  the  cases  of  Bloane  «.  Railway  Co.,  63  Iowa,  728,  11  Am.  &  Eng.  R. 
Cu.  14S,  and  Railway  Co.  o.  Propst,  63  Ala!  SIS.  And  if  any  sudden  or 
unexpected  emergeocy  should  arise,  such  that  the  safety  o(  tbe  train  de- 
manded an  extra  force  of  brakemen,  probably  it  would  be  held  tliat  it  was 
within  tbe  implied  authority  of  the  conductor  to  employ  Ihem.  But  siteh 
cases  are  clearly  distinguishable  from  the  present,  where  a  mere  brakeman, 
without  the  knowledge  of  and  without  authority  from  the  conductor  in 
charge  of  the  train,  and  in  tbe  absence  of  any  sudden  emergency,  assumed 
to  call  upon  a  bystander  to  asuat  in  switching.  Another  line  of  cases 
fated  by  counaet  is  also  clearly  diEtinguiahable  from  the  present  one.  They 
are  those  where  one  SMists  the  servants  of  another  at  their  request  for  the 
purpose  of  expediting  his  own  business  or  that  ot  his  master.  Such  is  the 
case  of  Ensiio  o.  Railway  Co.,  65  Tex.  577.  The  case  of  Railway  Co.  e. 
Bolton,  48  Ohio  St.  224,  31  Am.  &  Eng.  R.  Cas.  501,  is  also  referable  to  the 
same  class.  S«e.  also.  Holmes e.  Railway  Co.,  L.  R.,4Eich.  2S4,  affirmed 
L.  R.,  6  Eich.  123.  The  deciaiona  in  this  claaa  ot  cases  are  placed  upon 
tbe  ground  that,  though  performing  a  service  beneficial  to  both,  the  party 
ia  doing  so  in  his  own  behalf,  and  uot  aa  the  servant  of  the  company,  and 
is  entitled  to  the  same  protection  against  its  negligence  asif  attending  to 
his  own  private  affairs.  See,  also,  Thomp.  Neg.  1045,  and  cases  cited. 
Neither  is  the  case  of  Johnson  e.  Water  Co.,  71  Wis.  SS3,  so  much  relied 
on  by  counsel,  particularly  in  point.  The  question  there  arose  merely  on 
demurrer  to  the  complaint,  and  the  decision  is  really  made  to  rest  upon 
the  fact  that  the  complaint  alleged  that  the  person  who  employed  the 
plaintiff  to  assist  was  at  the  time  the  superintendent  having  charge  and 
oontrol  of  the  work." 


Delaware,  Lackawanna  <t  Western  R,  Ca 

(Penntylvania  Baprarae  CouH,  Aprii  8,  1893.) 

Injury  to  Employe— Collision  at  Crossing— Risk  of  Employment,— Tbe 
death  of  an  experienced  rallruad  employ^  caused  by  a  culliaiuo  a(  a  dan- 
gerous and  unguarded  highway  crossiug,  while  he  was  riding  on  the  pilot 
of  an  engine,  the  situation  of  the  crossing  and  the  dangers  incurred 
kaving  been  observed  for  a  Iopk  time  without  complaint,  la  attributable  to 
the  risk  of  his  empioyment,  and  there  can  be  nu  recovery  therefor. 

Appeal  from  Luzerne  common  pleas. 
Action  for  wrongful  death. 
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Andreio  IT.  McCliidocle  and  Henry  W.  Fcdmer,  Hor  u-p- 
pellant. 

W.  If.  Hines  and  Gvstav  Hakn,  for  appellees. 

McCoLLUH,  J. — The  aooident  was  at  a  ^ade-crosBing,  and 
it  may  have  resulted  'from  the  failure  of  the  driTer  of  the 
BprinkUnK  wagon  to  look  and  listen,  or  from  the      ,, .„  ^.,^ 

.  neglect  of  the  appellant's  employes  to  ring  the  bell  """•»*• 
or   blow  the  wliistle.      There    is   eviilence  that  the    driver 

'  immediately  after  the  coal  train  passed,  and  while  the  rear  of 
it  conld  be  seen  from  the  place  where  he  stopped,  started  to 
cross  the  track.  He  doubtless  took  it  for  granted  that  the 
way  was  clear  after  the  coal  train  was  off  the  crossiDg,  and 
did  not  look  and  listen  to  discover  whether  another  train  was 
following  it.  There  is  evidence,  also,  tliat  the  approach  of 
the  locomotive  which  strnck  his  team  was  not  anuouuced  by 
the  ringing  of  the  bell  or  the  blowing  of  the  whistle.  But  the 
jury  were  correcUy  instructed  that  there  could  be  no  recovery 
m  this  case  on  the  ground  of  a  failure  to  give  these  signals, 
because  such  failure  would  be  the  negligence  of  a  servant,  for 
which  the  appellant  would  not  be  liame  to  a  fellow-servant  or 
his  legal  representatives  ;  and  the  verdict  does  not  inform  ua 
whether  they  were  given,  and,  if  they  were  not,  whether  the 
omission  to  give  them  caused  or  contributed  to  the  accident. 
Jf  the  negligence  of  a  fellow-servant  was  the  direct  and  im- 
mediate cause  of  the  accident,  it  is  by  no  means  certain  that 
this  action  can  be  maintained,  even  though  it  should  appear 
that  the  appellant  was  negligent  in  not  providing  a  watchman 
for  the  crossing.  We  do  not  intend,  however,  to  discuss  the 
matters  to  which  we  have  referred.  We  merely  allude  to  them 
in  passing,  as  they  were  suggested  by  a  careful  reudiug  of  the 
testimony,  and  the  instructions  to  the  jury. 

The  case  is  before  as  on  the  contention  of  the  appellant 
that  the  court  should  have  taken  it  from  the  jury  on  the 
ground  that  Bumsey's  death  was  attributable  to 
A  risk  incident  to  hjs  employment,  and  which,  with  «•*•'«»■ 
full  knowledge  of  its  character,  he  had  assumed,  '  ""*" 
and  to  his  own  negligence  in  being  at  the  time  of  the  accident 
in  a  place  of  known  danger,  and  where  his  duties  did  not  call 
him.  It  appears  from  the  undisputed  evidence  that  Bumsey 
was  in  the  service  of  the  appellant  for  23  years,  and,  during 
the  3  years  immediately  preceding  hie  death,  in  the  capacity 
of  conductor  of  s  train  between  Kingston  and  Plymouth,  in 
Luzerne  County.  The  distance  between  these  points  is  about 
four  miles.  His  business  was  to  shift  cars,  and  to  carry  it  on 
he  had  charge  of  a  switch  engine  and  a  sufficient  force  of  men. 
In  the  prosecution  of  it  he  passed  over  the  road  several  times 
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daily.  At  a  point  about  350  feet  north  of  Flrmoath  station, 
and  .within  the  limita  of  Flymouth  borongh,  uie  railroad  was 
crossed  at  grade  by  an  old  road,  which  snbaequent  to  the 
accident  iu  question  was  accepted  by  the  borough  as  a  street. 
At  the  crossing  there  were  four  tracks,  the  north-bound  and 
the  south-bound  tracks,  and  two  sidings.  In  passing  by  the 
old  road  from  the  main  street  of  the  borough  to  the  river  the 
sidings  were  first  crosiied,  and  if  there  were  freight  cars  upon 
them,  either  north  or  south  of  the  crossing,  the  view  of  the 
main  tracks  was  somewhat  obstructed.  No  one  knew  better 
than  Knmsey  the  exact  situation  at  the  crossing,  and  the  kind 
and  amount  of  travel  over  it.  He  knew  from  daily  observa- 
tion how  and  to  what  extent  the  sidings  were-  occupied  by 
cars,  and  he  was  perfectly  familiar  with  all  the  conditions  at 
that  point  which  affected  the  safety  of  the  public  and  the  men 
engaged  in  running  the  trains.  With  this  knowledge  he  con- 
tinued in  the  service  of  the  appellant  without  complaint  of 
any  kind,  and  without  an  intimation,  even,  that  the  presence 
of  a  watchman  there  would  diminish  a  risk  incident  to  his 
employment.  Under  these  circumstances,  the  risk  created  by 
the  crossing  in  question  was  assumed  by  him.  The  rale  on 
this  subject  is  well  stated  iu  14  Am.  &  Cng.  £ncy.  Law,  pp. 
815,  846,  and  abundantly  sustained  by  the  cases  there  cited. 
It  is  aa  follows  :  "  When  a  servant  employed  by  a  railroad 
company  plainly  perceives  the  risks  which  he  runs,  and  never- 
theless remains  performing  the  same  services  without  com- 
plaint, and  without  svgge  %ting  how  his  employment  could  be 
made  less  hazardous,  lie  will  be  deemed  to  have  undertaken 
to  run  the  risks  incident  thereto."  This  rule  required  an 
affirmance  of  the  appellant's  third  point  It  is  therefore  an- 
necessary  to  consider  the  other  questions  raised  in  the  case. 
The  fifth  specification  of  error  is  sustained. 
Judgment  reversed. 

RlakAMumed  by  Employe— Colllilon  of  Engina  with  Freight  Car.—An 
injurj  to  a  flrem&n  cauaed  by  a  colliaioD  of  hia  eagine  wilh  a  freiK^t  car, 
left  on  the  elde-track  wiiliout  being  properly  secured,  and  moved,  bj  its 
own  weight  or  bj  the  wind  onto  the  main  track,  is  not  the  result  of  one  of 
the  riikB  assumed  b;  him  when  he  entered  the  service.  Beor;  v.  Wabash 
W.  B.  Co.,  fMo.,  March  88,  ISSa,)  19  a  W.  Rep.  asft 
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State  to  use  of  Abbott. 

{Maryland  Court  of  Appeali,  Jan.  14,  1893.) 

Death  of  Employe— Suffocation  In  Tunnel— Ritk  of  Employment — 
There  can  be  do  recovery  fur  the  death  of  a  brakemaa  caused  by  suffocation 
in  a  railroad  tuaael,  due  to  iiuutBcieDt  ventilatioo,  where  it  is  shown  that 
such  brakemau  coDtiuued  in  the  service  with  knowledge  of  the  condition 
of  the  tuDoel  and  of  the  risk  of  paaaing  through  it  daily. 

Appeal  from  Baltimore  court  of  common  pleas. 
Action  for  wrongful  death. 

Bernard  Carter,  J.  J.  Donaldaon  and  C  M.  Carter,  for  appel- 
lant. 

J.  V.  L.  Findlay  and  Thoa.  Mackenzie,  for  appellee. 

Alvey,  C.  J. — Tliis  action  was  brought  in  the  name  of  the 
state  for  the  nse  of  the  father  of  Harvey  F.  Abbott,  who  was 
killed  in  the  railroad  tunnel  of  the  defendant  cor-  ,t,atat. 

poration,  nnder  the  cit;  of  Baltimore,  on  the  25th 
day  of  August,  1890,  to  recover  for  alleged  negligence  of  the 
defendant  as  the  cause  of  the  death  of  the  son.  The  deceased 
was  in  the  employ  of  the  defendant  company  as  brakeman  on 
a  freight-train,  and  was  hilled  while  so  employed  on  such 
train  in  passing  through  the  tunnel.  And  the  main  question 
'  under  the  statute  (Code,  arL  67,  §  1)  is  whether  the  death  of 
the  deceased  was  caused  by  any  such  wrongful  act,  neglect, 
or  default  of  the  defendant  as  would,  if  dsath  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  the  action  for  such 
injury  ;  and  upon  the  evidence  produced  the  preliminary  quea- 
•tion  arises  whether.the  evidence  was  legally  sufficient  to  nave 
been  submitted  to  the  jury  for  their  consideration.  The  trial 
in  the  court  below  resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  has  appealed. 

There  is  no  real  dispute  Or  conflict  in  regard  to  the  facts. 
The  young  man  who  came  to  his  death  by  the  accident  was 
about  22  years  of  age,  and  had  been  in  the  employ  of  the 
company  some  two  or  three  months  immediately  preceding 
the  time  of  his  death.  He  had  been  in  railroad  employ- 
mc^nt  prior  to  the  time  of  his  entering  the  service  of  the 
defendant ;  and  during  the  whole  time  of  service  with  the  de- 
fendant his  duty  required  him  to  go  through  the  tunnel  on 
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traius  two  or  three  times  a  day.     He  was,  therefore,  fully  ac- 

2aainted  with  the  tunnel,  and  with  its  physical  conditions, 
.ccording  to  the  evidence,  the  tunnel  is  near  abottt  one  mile 
and  a  half  long,  divided  into  three  sections  by  open  cuts ;  and 
it  was  iu  that  section  that  runs  from  Pennsylvania  Avenue  to 
Gilmor  Street  that  the  mangled  body  of  the  deceased  wag 
fnund  shortly  after  the  accident  happefied.  No  one  saw  or 
could  tell  how  the  accident  occurred.  It  is  not  pretended  that 
there  was  any  defect  in  the  track  of  the  road,  or  in  the  machine- 
ry of  the  train,  or  anything  nnusual  or  extraordinary  in  the 
make-up  of  the  train,  upon  which  the  deceased  was  acting  as 
brakemsn,  or  that  there  was  any  negligence  or  want  of  ordi- 
nary care  in  conducting  the  train  through  the  tunnel.  But  the 
contention  is  that  the  tunnel  is  not  sufficiently  ventilated; 
that  it  is  not  sufficiently  supplied  with  vents  or  flues  to  relieve 
it  of  the  immense  quantity  of  smoke  and  gas  generated  by  and 
emitted  from  the  enjpnes  while  passing  through  the  tunnel; 
and  that  the  condition  of  the  tunnel  was  the  immediate  or 
primary  cause  of  the  accident  to  the  deceased.  This  tunnel, 
according  to  the  evidence,  has  been  in  use,  as  part  of  the  road- 
way of  the  defendant,  for  nearly  20  years  past ;  and  for  the 
last  10  or  15  years  there  have  passed  through  the  tunnel,  on 
an  average  from  100  to  125  trains — -passenger  and  freight- 
daily  ;  and  the  ordinary  time  for  passing  through  is  from  6  to 
9  minutes.  And,  while  accidents  nave  happened  in  the  tun- 
nel, the  evidence  does  not  show  that  there  lias  ever  been  an 
instance  of  suffocation,  or  of  death  produced  by  anything  like 
asphyxiation  caused  by  the  smoke  and  gas  which  at  times  are 
shown  to  be  very  distressing  and  oppressive  to  the  railroad 
employes  exposed  to  it 

What  is  or  would  be  a  proper  ventilation  for  the  tunnel  is  a 
question  of  scientific  engineering,  and  depends  upon  a  great 
many  conditions.  It  depends  upon  the  length,  curvatures, 
and  grades  of  the  tunnel,  its  height  and  width,  the  number  of 
trains  passing  through  daily,  and  the  time  of  intermission 
between  trains,  the  character  of  the  fnel  consumed,  And' 
largely  upon  the  state  of  the  atmosphere,  and  the  direction 
and  strength  of  the  wind-currents  through  the  tannel.  l?here 
was  no  testimony  offered  of  a  scientific  character  to  show  in 
what  respect  and  to  what  extent  the  ventilation  of  the  tun- 
nel could  be  improved  by  any  reasonable  supply  of  means  in 
addition  to  those  actuallv  supplied ;  and  whether  the  provi- 
sion actually  made  for  tlie  ventilation  of  the  tunnel,  and  to 
relieve  it  of  smoke  and  gas,  is  so  inadeqnate  as  to  render  it 
unsafe  to  the  life  of  one,  iu  ordinaiy  health,  in  passing  through 
it,  as  brakemau  on  a  freight-train,  as  the  deceased  was  doing 
at  the  time  of  his  death,  is  at  best  but  matter  of  speculation 
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and  coDJectnre.  Ko  rational  mind  coald  so  conclude  with  any 
det^ree  of  certainty  from  the  evidence  in  the  record.  The  day 
upon  which  the  accident  occurred,  accordiug  to  the  nncontra- 
dicted  proof,  the  weather  was  clear  and  £ne,  and  at  the  time 
deceased  entered  the  tunnel  the  smoke  and  gas  were  not  so 
dense  as  in  less  favorable  weather.  The  train  entered  the  tun- 
nel at  about  half-past  11  o'clock  a.m.,  and  the  deceased  was 
last  seen  alive  iu  an  erect  position  in  one  of  the  open  or  box 
cars,  with  a  lantern  iu  his  hand.  Shortly  thereafter  a  noise 
was  heard,  as  of  the  breaking  of  glass,  and  immediately  there- 
aiter  the  car  that  the  witness  was  on  gave  two  or  three  jolts ; 
bnt  it  was  not  until  the  train  reached  an  open  space  that  it 
was  discovered  that  the  deceased  had  fallen  off.  Immediate 
iiotice  was  given,  and  search  was  made,  and  the  mangled  body 
was  found,  and  also  the  broken  lantern,  near  the  place  in  the 
tunnel  where  the  jolts  in  the  car  were  observed.  But  how  or 
from  what  cause  the  deceased  fell  from  the  train  is  wholly  , 
unknown.  Whether  he  was  overcome  by  the  smoke 
and  gas  of  the  tunnel  and  fell,  or  whether  he  roade  Soe^pteof 
B  misstep,  or  lost  his  hand  or  foothold  in  attempt-  "**  "**' 
ing  to  get  from  one  car  to  another,  are  questions  of  mere 
speculation  and  conjecture  ;  and  on  Buch  state  of  case  cle^ly 
tueie  was  no  evidence  legally  sufficient  to  be  submitted  to  the 
jury,  A  wild  speculation  as  to  how  or  from  what  cause  the 
accident  occurred  cannot  be  allowed  to  stand  for  proo^  or  be 
made  the  basis  of  a  verdict  in  favor  of  the  party  upon  whom 
the  bui'den  of  proof  lies.  There  must  be  evidence  upon  which 
the  jury  could  reasonably  and  properly  conclude  that  the 
death  was  produced  by  some  negligent  or  wrongful  act  of  the 
defendant.  The  case  should  have  been  withdrawn  from  the 
jury.  It  falls  immediately  within  the  principle  of  the  cases 
of  Bailroad  Co.  v.  Burns,  54  Md.  113,  and  State  v.  Kailroad 
Co.,  58  Md.  211,  10  Am.  &  Eug.  K.  Cas.  723. 

But  if  it  be  assumed,  according  to  the  contention  of  the 
plaintiff,  that  the  tunnel  was  not  sufficiently  ventilated,  and 
that  it  was  by  reason  of  the  density  of  the  smoke 
and  gas  in  the  tunnel  that  the  accident  occurred,   i*"*"^  "• 
Btill  there  is  no   ground   shown  for   the  right   to  ™|^^°' 
recover.     The  uncontroverted  proof  makes  it  clear 
beyond  question  that  the  deceased  was  entirely  familiar  with 
the  condition  of  the  tunnel,  and  the  discomforts  and  risks  of 
-working  therein,  whatever  they  were,  as  he  had  been  in  the 
daily   habit,   two   or  three  times   a   day,  for   two  or   three 
mouths,  of  going  through  the  tunnel  as  brakeman  on  trains. 
Having   accepted   and   continued   in   the   employment   with 
lull   knowledge  of  the   condition  of  the  tunnel   and  of  the 
risk  of  the  work  therein,  he  could  not,  if  death  had  not 


D.cnzcdbvGoOglc 


3^  BALTIMORE  A   POTOMAC   R.   CO.   V.   ABBOTT.   [VOL.  53 

ensaed,  have  recovered  for  any  injitry  Bustained  by  reason 
of  the  condition  of  tlie  timne] ;  and  if  he  coald  not  baTe  re- 
covered for  such  injarj  if  living,  those  authorized  to  sne 
in  consequence  of  his  death  cannot,  by  the  terms  of  the 
fltatnte,  have  any  better  or  ^ater  right  to  recover.  The 
principle  is  well  settled  that  if  a  person  chooses  to  accept 
employment,  or  continae  in  it,  with  knowledge  of  the  danger 
attending  it,  he  mnst  abide  the  consequences  so  far  as  any 
claim  against  the  employer  is  concerned.  Upon  any  other 
principle  it  would  be  impossible  to  carry  on  any  of  the  many 
dangerous  trades  and  trade  operations  tnat  make  up  the  bnsi- 
ness  of  the  country. 

The  cases  that  hold  and  maintain  this  doctrine  are  numer- 
OQS,  and  among  them  is  the  decision  of  this  court  in  the  case 
of  Bailroad  Co.  v.  Strieker,  51  Md.  47,  wherein  it  was  held 
that  the  plaintiff  must  be  held  to  have  understood  the  ordi- 
nary hazards  attending  his  employment,  and  therefore  to  have 
voluntarily  taken  upon  himBelf  the  hazards  when  he  entered, 
or  when,  with  that  knowledge,  he  chose  to  continne  in  the 
serrice  of  the  employer;  and  consequently  he  could  not 
recover.  In  that  case  the  case  of  Woodley  v.  Kailroad  Co.,  2 
Exch.  Div.  384,  was  referred  to,  and  the  principle  of  the  deci- 
sion of  the  majority  of  the  court  of  appeals  fully  adopted.  In 
Uie  Case  of  Woodley  the  plaintiff,  a  workman  in  the  employ 
of  a  contractor  engaged  by  the  defendants,  had  to  work  in  a 
dark  railroad  tunnel,  rendered  dangerous  by  the  passing  of 
trains.  After  he  had  been  working  a  fortnight  he  was  injured 
by  a  passing  train.  The  jury  found  that  the  defendants,  in 
not  adopting  any  precautions  for  the  protection  of'  the  plain- 
tiff, had  been  guilty  of  negligence.  But  the  court  of  appeals, 
reversing  the  decision  of  the  court  of  exchequer,  held  that  the 
plaintiff,  having  continued  in  the  employment  with  full  knowl- 
edge, could  not  hold  the  defendants  liable  for  any  injury  aris- 
ing from  danger  to  which  he  voluntarily  exposed  himsell  In 
that  case  the  leading  opinion  of  the  court  was  prepared  by 
and  read  for  Chief  Justice  Cookboen  ;  and  his  reasoning  is  so 
pertinent,  and  the  principle  and  the  qnalifications  thereof  are 
BO  clearly  stated  by  him,  that  we  ct^nnot  do  better  than  quote 
a  passes  from  that  opinion.  He  said :  "  A  man  who  enters 
on  a  necessarily  dangerous  employment  with  his  eyes  open 
takes  it  with  its  accompanying  risks.  On  the  other  hand,  if 
the  danger  is  concealed  from  him,  and  an  accident  happens 
before  he  becomes  aware  of  it,  or  if  he  is  led  to  expect,  or 
may  reasonably  expect,  that  proper  precautions  will  be 
adopted  by  the  employer  to  prevent  or  lessen  the  danger,  and 
from  the  want  of  such  precautions  an  accident  happens  to 
Um  before  he  has  become  aware  of  their  absence,  he  ma.j 
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liold  the  employer  liable.  If  he  becomes  aware  of  tlie  danger 
"which  has  been  concealed  from  him,  and  which  he  had  not 
the  means  of  becoming  acquainted  with  before  he  entered  oii 
the  employment,  or  of  the  want  of  the  necessary  means  to 
prevent  mischief,  his  proper  course  is  to  quit  the  employment. 
If  be  continues  in  it,  he  is  in  the  same  position  as  tnongh  he 
ha.d  accepted  it  with  ftdl  knowledge  of  its  danger  in  the  first 
instance,  and  must  be  taken  to  waive  his  right  to  call  upon 
the  employer  to  do  what  is  necessary  for  his  protection,  or, 
in  the  alternative,  to  quit  the  service.  If  he  continues  to  take 
the  benefit  of  the  employment,  he  must  take  it  subject  to  its 
dieadvantages.  He  cannot  put  on  the  employer  terms  to 
which  he  has  now  full  notice  tiiat  the  employer  never  intended 
to  bind  bimaelf .  It  is  competent  to  an  employer,  at  least  so 
far  as  civil  consequences  are  concerned,  to  invite  persons  to 
work  for  him  under  circumstances  of  danger  caused  or  ag- 
g;ravated  by  want  of  due  precautions  on  the  part  of  the  em- 
ployer. If  a  man  chooses  to  acoept  the  employment,  or  to 
oontinne  in  it,  with  a  knowledge  of  the  danger,  he  most  abide 
the  consequences,  so  far  as  any  claim  to  compensation  against 
the  employer  is  concerned.  Morally  speaking,  those  who 
employ  men  on  dangerous  work,  without  doing  all  in  their 
power  to  obviate  the  danger,  are  highly  reprehensible,  as  I 
certainly  think  the  company  were  in  the  present  instance. 
The  workman  who  depends  on  his  employment  for  the  bread 
of  himself  and  his  family  is  thus  tempted  to  incur  risks  to 
which,  as  a  matter  of  humanity,  he  ought  not  to  be  exposed. 
But,  looking  at  the  matter  in  a  legal  point  of  view,  if  a  man, 
for  the  sake  of  employment,  takes  it,  or  continues  in  it,  with 
a  knowledge  of  its  risks,  he  mnst  trust  to  himself  to  keep 
clear  of  injury."  There  were  two  judges  dissenting  in  that 
case,  but  not  one  from  the  general  principle  applied  by  the 
majority,  but  upon  the  question  whether  the  plaintiff  was 
such  employs  of^the  defendant  as  would  relieve  the  latter  of 
Tesponsibilify.  The  dissenting  judges  concluded,  upon  the 
facts  of  the  case,  that  the  plaintiff  was  not  an  employ^  of  the 
defendant,  but  of  an  independent  contractor,  and  therefore 
entitled  to  the  verdict  of  the  jury ;  but  they  all  conceded  that, 
if  the  plaintiff  was  to  be  treated  as  an  employ^  of  the  defend- 
ant, be  had  no  right  to  recover. 

It  follows  from  what  we  have  said  that  there  was  error  in 
the  court  below  in  rejecting  the  first,  second  third,  and  foarth 
prayers  offered  by  the  defendant,  and  in  refusing  to  take  the 
case  from  the  jury.  We  shall  therefore  reverse  the  judgment 
appealed  from,  without  the  award  of  a  new  trial. 

Judgment  reversed. 

Daith  of  Employfl  Suffbcatsd  In  Tunnal — Liability  of  C'lmpany. — See 
CHaUej  e.  Uiuoun  Fac.  R.  Co.,  antt,  p.  280. 
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NoKTHEBN  Pacific  B.  Co. 

(17.  S.  Circuit  Cuurt,  D.  Muittaua,  Nm.  28,  1893.) 

Injury  to  Emptoy«— Work  OuUid«  Scopa  of  Employmant.— A  rdlroad 
oompaoj  is  oot  lUble  to  au  cinp1oj6  eDguKiid  in  clearing  away  a  wreck 
and  injured  while  coupling  can  in  obedieoce  to  the  orders  of  fai» 
auperior,  although  such  work  was  outside  the  scope  of  his  employment, 
and  does'  not  appear  that  he  made  any  objection  to  the  performaDCe  of 
thia  duty,  or  that  bia  superior  made  any  threata  to  discharge  him  unless  he 
performed  it. 

At  law.     Action  to  recover  damages  for  personal  iDJories. 
Elhert  D.  Weed,  for  plaintiff 
W.  E.  CuUen  and  Sydney  Ji'ox,  for  defendant. 

Knowles,  District  Judge. — In  considering  the  motioik  pre- 
sented by  tbe  defendant  asking  the  conrt  to  instruct  thn  jury 
to  find  a  verdict  for  the  defendant,  I  have  considered  most 
of  the  authorities  presented  by  both  plaintiff  and  defendant 
in  the  argument  of  the  motion. 

BciitweraB-  In  the  case  of  Miller  v.  Bailroad  Co.,  17  Fed. 
tkoritita.  Bep.  67,  the  plaintiff  was  an  employ^  of  the  com- 
pany. By  order  of  the  company,  he  was  to  be  transported 
from  the  coal  mine  to  a  station  on  the  railroad.  A  push  car  was 
used  as  a  means  of  transportation.  The  plaintiff  went  upon 
the  same  for  the  purpose  of  being  so  transported.  It  was 
claimed  that  the  car,  having  no  brakes,  was  dangerous,  and  it 
was  extra  hazardous  to  ride  on  the  same ;  that,  therefore. 
Miller,  the  plaintiff,  should  not  have  entered  upon  the  same 
for  that  purpose  ;  and  that  he  was  guilty  of  contributory  neg- 
li^rence  in  so  doing.  Tbe  court  left  this  question  to  the  jury, 
and  in  his  instructions  he  charged  it  as  to  the  dnty  of  the 
master  toward  the  servant,  and  said  :  "  If  the  master  or 
other  seiTant,  standing  toward  the  servant  injured  in  the  re- 
lation of  superior  or  vice-principal,  orders  the  latter  into  a 
situation  of  greater  danger  than  the  ordinary  course  of  his 
duty,  which  he  would  have  incurred,  and  he  obeys,  and  is 
thereby  injured,  the  master  is  liable,  unless  the  danger  is  so 
apparent  that  to  obey  would  be  an  action  of  recklessness." 
This  language  must  be  considered  in  connection  with  the  facts 
in  that  case.    The  instructious  cover  a  case  coming  under  ths 
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rule  that  the  mftster  must  furDisli  the  servant  a  safe  place  to 
work,  and  give  him  Bnitable  machinery,  etc.,  and,  where  he  is 

'  e  transported,  aafe  meaDB  of  transportation,  aud  does  not 
7  to  a  case  like  this  at  all. 

„  the  case  of  Gilmore  v.  Railroad  Co.,  18  Fed.  Rep.  866, 
15  Am.  &  £ug.  B.  Oae.  304 ;  the  plaintiff  was  hurt  oj  an 
explosion  of  giant  powder,  being  thawed  before  an  open  fire. 
This  was  held  to  be  a  negligent  waj  of  thawing  such  powder, 
Oilmore  was  ordered  to  assist  in  doing  it  bj  Uie  boss  of  the 
gang,  Cortin.  The  court,  in  its  opinion,  says  :  "  The  plaintiff 
13  comparatively  an  unskilled  man,  from  the  humbler  walks 
of  life,  aud  appears  to  have  been  altogether  ignorant  of  the 
dangers  incident  to  thawing  giant-powder  in  this  manner," 
The  principal  question  considered  was  as  to  whether  the  boss 
of  the  gang  was  what  was  termed  a  *'  vice-principal,"  which 
placed  him  in  the  position  of  master.  Considering  this  ques- 
tion, there  are  some  expressions  indulged  in  by  the  court 
which  favor  the  position  of  the  plaintiff,  but  they  should  be 
considered  with  reference  to  the  tacts  of  the  case,  and  not  as 
applicable  to  other  cases.  In  considering  these  remarks 
favorable  to  the  plaintiff,  the  fact  that  Gilmore  was  an  un- 
skilled man,  unacquainted  with  the  danger  incident  to  the 
thawing  out  of  powder,  should  be  considered.  He  was 
ordered  to  perform  a  duty  which  was  extra  hazardous,  and  the 
danger  which  be  incurred  was  unknown  to  him,  and  it  appears 
it  was  known  to  the  boss  of  the  gang,  and  that  he  did  not 
notify  Gilmore  of  the  danger  incurred  in  so  thawing  out  snch 
powder. 

In  the  case  of  Railway  Co.  v.  Bayfield,  37  Mich.  205,  we 
find  that  the  person  injured  was  one  "Williams,  a  lad  of  17. 
The  court  says  :  "  As  bearing  upon  the  question  of  liability, 
special  stress  was  placed  by  plaintiff  on  the  youth,  weakness, 
and  inexperience  of  Williams,"  who  was  killed ;  and,  after 
discasaing  other  questions,  the  court  comes  to  the  question 
presentea  in  this  case,  and  says  :  "  This  principle  (being  one 
stated  before)  may  be  applicable  even  where  the  risks  are 
apparent,  and  fully  open  to  observation,  provided  the  servant, 
from  his  youth  and  inexperience  or  other  cause,  is  incapable 
of  fully  understanding  and  appreciating  them."  And  again  : 
"Kow,  in  this  case,  the  servant  was  inexperienced,"  etc., 
"  and,  although  the  extra  risk  was  apparent  from  this  cause, 
the  risk  was  not  upon  his  shoulders.  '  The  decision  in  this 
case  should  also  be  considered  in  reference  to  the  facts  that 
were  presented.  An  inexperienced  youth,  unacquainted  fully 
with  the  danger  he  incurred,  was  ordered  to  perform  a  duly 
by  a  master  who  fully  understood  the  risks  tne  aervant  was 
taking. 

S8  A.  &KR.  Cas.-3S 
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The  case  of  Jonea  v.  Railroad  Co.,  49  Micli.  5T9,  8  Am.  4 
Eng.  B.  Cos.  221,  appears  to  be  baaed  apon  the  case  of 
Bauroad  Co,  v.  Bayfield,  but  the  facts  in  the  two  cases 
are  differecL  This  case  does  seem  to  sapport  the  con- 
tentioB  of  the  plaintiff  in  this  case.  Coolet,  J^,  did  not  fnllj 
agree  with  the  opinion  of  the  coart  expressed  therein,  and 
said  he  did  not  mink  that  the  facts  showed  that  the  plain- 
tiff was  wrongfully  sent  on  the  duty  in  the  performance  of 
which  he  waa  injured.  In  that  case  the  plaintiff  was  hived  as  a 
passenger  brakeman,  and  was  required  to  do  some  switching 
and  coupling  of  cars.  This  was  a  dntj,  under  his  contract  ol 
employment,  he  was  not  required  to  do.  The  case  is  nut 
fully  reasoned  out,  and  in  my  judgment  is  nut  sustained  by 
the  decision  cited  as  supporting  it  or  the  authorities  generally. 
There  is  one  thing  to  be  noticed  concerning  the  same,  and 
that  is  there  is  nothing  to  show  that  the  plaintiff  in  that  case 
knew  the  business  of  coupling  cars,  or  had  any  knowledge  of 
the  dangers  incident  to  it.  The  case  is  reviewed  in  Leary  v. 
Bailroad  Co.,  139  Mass.  580,  23  Am.  &  Eng.  B.  Cas.  383. 
Judge  Devenb  says  that  the  plaintiff  was  injured  on  account 
of  his  inexperience,  and  that  that  decision  was  based  upon 
that  fact.  It  is  evident  that  that  distinguished  jurist  in  the 
last  case  mentioned  dues  not  fully  sustain  the  views  therein 
expressed,  and  I  think  the  case  in  139  Mass.  may  be  consid- 
ered as  a  direct  authority  opposed  to  that  case. 

The  case  of  Cole  v.  Eailway  Co.,  71  'Wis.  114,  33  Am.  & 
Eng.  B.  Cas.  274,  is  one  certainly  opposed  to  the  general 
doctrine  expressed  in  the  case  of  Jones  v.  Bailroad  Co.,  svpra. 
That  case  is  almost  on  all  fours  with  the  case  at  bar.  The 
plaintiff  in  that  case  a  foreman  iu  charge  of  a  gang  of  men 
engaged  in  bridge-work.  He  was  requested  by  s  superior  to 
do  certain  switching  and  yard-work  at  Fond  du  Lac,  "Wis. 
He  was  injured  by  his  glove  catching,  and  his  hand  perma< 
nently  injured.  After  a  review  of  many  cases,  among  them 
Jones  V.  Bailroad  Co.,  the  court  says :  "  All  we  decided  in 
this  case  is  that,  when  an  employ^  of  mature  years,  and  of 
ordinary  intelligence  and  experience,  is  directed  to  do  a  tem- 
porary work  outside  of  the  business  he  is  engaged  to  do,  and 
consents  to  do  said  work  without  objection,  on  account  of 
want  of  knowledge,  skill,  or  experience  in  doing  said  work, 
negligence  of  the  employer  cannot  be  predicated  upon  that 
state  of  facts." 

This  view  is  sustained  by  many  authorities.  Some  of  them 
will  be  found  collected  in  a  note  No.  6,  commencing  on  page 
85if,  14  Amer.  &  Eng.  Ency.  Law.  In  regard  to  the  opinion 
referred  to  as  havingbeen  rendered  by  Judge  Deadt  (Gilmore 
V.  Bailway  Co.,  18  Fed.  Bep.  866, 16  Am.  &  Eng.  B.  Cas.  304, 
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on  page  870),  I  will  Bay  that  if  Judge  Deady  meant, — as  I 
donbt, — to  express  the  opinion  that  when  an  employ^  was 
ordered  to  do  work  ontside  of  his  employment,  and  was 
injared.  the  compauy  was  liable,  from  that  very  fact  I  do  not 
thuk  his  view  of  the  law  is  sustained  by  modern  anthorities. 

In  this  case  the  plaintiff  had  been  in  the  employ  of 
different  railroad  oompanies  for  nearly  12  years.  He  was  a 
man  of  mature  years.  He  was  acquainted  with  the  dan< 
gers  incident  to  the  coupling  of  cars.  He  had  warkamuue 
at  times,  when  necessity  demanded,  performed  •■viora«Bt— 
such  work.  When  ordered  to  perform  that  urtiiitjef 
work,  which,  under  the  evidence,  was  undoubtedly  ■•"*"■ 
outside  of  his  ordinary  employment,  be  made  no  objection, 
bat  says  that  he  performed  the  duty  under  the  fear  tiiat,  if 
he  refused  to  do  it,  he  would  be  discharged  by  his  immediate 
superior,  the  road-master.  It  does  not  appear  that  he  made 
any  objections  to  the  performance  of  this  duty,  or  that  the 
rood-master  made  any  threats  to  discharge  him  unless  he  per- 
formed it.  The  plaintiff,  with  other  employes  of  the  company, 
WAS  sagged  in  clearing  a  wreck  of  a  train  of  railroad  cars 
from  the  track  of  the  defendant.  There  were  no  brakemeu 
present  whose  duty  it  was  to  perform  the  work  performed  by 
plaintiff.  When  ordered  to  bring  up  the  derri^  car,  he  im- 
mediately started  to  perform  the  dutv.  In  order  to  bring  up 
the  derrick  car  it  was  necessary  for  him  to  act  as  coupler  in 
connecting  the  tender  to  the  same,  and  he  was  injured  in  so 
doing.  He  stated  at  the  time  that  no  one  was  in  fault  but 
himself.  The  question  here  presented  is  one  that  does  not 
applv  to  the  railroad  company  only.  If  a  merchant  who  had 
suddenly  been  called  upon  to  attend  to  some  unexpected  bus- 
iness should  order  his  bookkeeper  or  one  of  his  clerks  to 
drive  a  horse  and  buggy,  in  which  was  his  wife,  to  his  resi- 
dence, and  the  horse  should  run  away,  and  the  employ^ 
should  be  iinured,  I  hardly  think  that  he  should  be  entitled 
to  damages  if  the  master  was  without  fault,  merely  because 
be  was  performiug  a  service  for  which  he  was  not  employed. 
And  I  might  enumerate  many  other  incidents  of  the  same 
kind. 

Wood  on  Master  and  Servant,  sec.  89,  lays  down  the  rule  that 
there  are  services  that  an  employ^  may  be  required  to  per- 
form that  are  outside  of  his  contiact.  I  have  no  doubt  that 
many  employes  of  a  railroad  company,  in  times  of  emergency, 
are  called  upon  to  perform  many  acte  which  are  outside  of 
their  regular  employment.  The  engineers  aud  firemen  work 
in  clearmg  away  wrecks  and  in  helping  to  put  cars  upon  the 
track,  ana  where  this  work  is  done  without  objection  and  a 
party  so  eng^ed  is  injured  without  any  actual  negligence  on 
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the  part  of  the  compaaj,  I  do  not  think  the  companj  shonld 
be  liable. 

The  motion  to  instruct  the  jury  to  find  a  verdict  for  the 
defendant  is  snstained. 

Injurltito  Employet  Doing  Work  Outaida  Scopa  of  Their  EmpJaym«iit — 
Bee  Mar;  Lee  Coal  &  R.  Co.  e.  Cbaudleaa,  ante,  p  204;  notes,  88  Am,  ft 
Eag.  R.  Cas.  286;  81  Id.  S80. 


NOBTHEBN  PaCTHO  R   Oo. 


MiCKEU. 


(IT:  S.  Cireuit  Ooart  of  App»aU,  Eighth  CireuU,  Uay  33,  1892;  GO  Fti.  Sm, 

718;  4  U.  S.  App.  369;  1  C.  C.  A.  625.) 

Injury  to  Employe — Defective  Locomotive. — A  railroad  company  fails  in 
the  performance  ol  its  dutj  to  furoisti  reasonably  safe  appliances  for  the 
use  of  iU  emploj^s,  bj  coDtinulDg  in  service,  after  repeated  notices  of  the 
dangers  of  its  use,  a  lucomotive  engioe  which  emits  from  its  cylinders  ud- 
luual  volumes  of  steam,  liable  to  envelop  and  blind  an  employ^  whito 
coupling  cars. 

Sam* — Contributory  Negligence — Coupling  Cars — Disregard  of  Rule. — 
The  mere  disregard  by  an  em  ploy  6  of  a,  rule  forbidding  coupling  cars  bj 
hand  is  not  such  negligence  on  his  part  as  will  defeat  his  recovery  for  an 
injury  caused  by  the  negligence  of  the  railroad  companj',  where,  with  the 
knowledge  and  acquiescence  of  the  company's  au  peri  n  ten  dent,  all  employ£» 
to  whom  the  rule  applies  have  constantly  and  without  eiceptioa  disre- 
garded it.  The  fact  tnat  the  employ^  has  signed  an  agreement  to  compi; 
with  this  rule,  and  that  he  would  take  upon  bimsetf  all  risk  of  its  viola- 
tion, does  not  preclude  him  from  showing  that  the  company  bad  waived  or 
abandoned  it. 

Coupling  Moving  Cars- -Contributory  Negligence. — A  switchman,  ordered 
to  couple  cars,  8(i;[i|jKd  in  from  of  one  of  (he  cars  while  it  was  moving  at 
the  rate  of  4  ngiles  an  hour,  and  took  hold  of  the  link  while  8  feet  away 
from  the  stationary  car  to  which  it  was  to  be  coupled.  Before  he  had  set 
the  pin  in  the  stationar?  car  he  was  enveloped  and  blinded  by  clouds  of 
steam  issuing  from  a  defective  locomotive,  and  in  consequence  his  urm 
was  caught  between  the  dead-woods  and  crushed.  ^Id,  that  his  contribu- 
tory negligence  was  a  question  for  the  jury,  and  the  court  did  not  err  in 
refusing  to  direct  a  verdict  for  the  defendant. 

In  error  to  the  Circuit  Court  of  tlie  United  States  for  the 
District  of  Minnesota. 

Action  to  recover  damages  for  personal  iojuries. 
TUden  R.  Selmes,  for  plaintiff  in  error. 
F.  D.  Larrvbee,  for  defendant  in  error. 
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Sahbobn,  Circuit  Jndge,  —  H.  W.  Nickels,  wlio  was  the 
plaintiff  below,  bronght  an  action  against  the  Northern  Pa- 
cific Railroad  Company  for  personal  injury,  which  ctMtiMtai. 
he  alleged  was  caused  by  the  corporation's  negli- 
gence. The  defendant  corporation  denied  its  negligence, 
pleaded  tha6  the  plainti£f,  Nickels,  had  been  guilty  of  negli- 
gence that  contributed  to  his  injury,  and  that  he  had  agreed 
to  be  bonnd  by,  and  had  then  violated,  the  rule  of  the  com- 
pany set  forth  below.  The  plaintiff  had  been  an  employe  of 
the  defendant  from  June  26,  1889,  until  December  16,  1889, 
w^hen  he  was  injured,  and  during  this  time  bad  served,  some- 
times as  brakeman  and  at  other  times  as  switchman,  in  the 
yard  at  Glendive.  On  the  12th  day  of  November,  1889,  he 
signed  and  delivered  to  the  defendant  a  writing  entitled  a 
"  personal  record,"  consisting  principally  of  questions  and 
answers  relative  to  his  age,  residence,  former  occupations,  and 
general  qualifications  for  the  position  of  brakeman,  from 
which  the  following  is  an  extract : 

"  (13)  Have  you  read  and  do  you  understand  the  following 
abstract  from  the  book  of  rules  of  the  Northern  Pacific  Bail- 
road  Company?  Yes.  '  Caution  as  to  personal  safety.  (25) 
Great  care  must  be  exercised  by  all  persons  when  coupling 
cars.  Inasmuch  as  the  coupling  apparatus  of  cars  or  engines 
cannot  be  uniform  in  style,  size,  or  strength,  and  is  liable  to 
be  broken,  and  as  from  various  causes  it  is  dangerous  to  ex- 
pose between  the  same  the  hands,  arms,  or  persons  of  those 
«ngaged  in  coupling,  all  employes  are  enjoined  before  coup- 
ling cars  or  engines  to  examine  so  as  to  know  the  kind  and 
condition  of  the  draw-heads,  draw-bars,  links,  and  cou[)ling 
apparatus.  *  *  *  Coupling  by  hand  is  strictly  prohibited. 
Use  for  guiding  the  ling  a  stick  or  pin.  Each  person  having 
to  make  couplings  is  required  to  provide  proper  implements 
ior  the  purpose  above  specified.  *  *  *  All  will  be  held  re- 
sponsible.' (14)  Do  you  agree  to  comply  with  all  tlie  require- 
ments of  the  foregoing  rule  in  case  you  enter  into  the  com- 
pany's employ  ?  Yes.  (15)  Yon  are  notified  that,  if  you  or 
any  other  employ^  chooses  to  violate  the  requirements  of  aliy 
other  rules  contained  in  the  book  of  rules  of  the  Northern 
Pacific  K.  R.  Company,  you  do  so  solely  at  your  own  risk. 
The  company  expects  you  and  all  other  employes  to  comply 
strictly  with  all  its  rules  and  regulations,  and  does  not  and 
will  not  in  any  case  acquiesce  in  or  consent  to  any  violation 
of  them.  Do  you  understand  that  all  violations  of  the  rules 
of  the  company  by  you  or  any  other  employe  of  the  company, 
whether  habitual  or.  otherwise,  are  not  consented  to  or  ac- 
qoiesced  in  by  the  company  ?     Yes." 

Over  the  objection  of  uie  defendant,  the  court  below  per- 
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mitted  the  plaintiff  and  othei-s,  wLo  Lad  been  employed  as 
brakemeu  bj  the  defendant,  to  testify  tbat  none  of  tbe  em- 
ployes of  that  corporation  engaged  in  coupling  cars  had,  so 
far  as  their  knowledge  extended,  ever  used  a  stick  or  pin  in 
conpling  them  ;  that  those  engaged  in  this  work  at  Glfndive, 
-where  the  accident  happened,  had  constantly  coupled  the 
cars  without  its  use,  and  that  the  division  superintendent  of 
the  corporation,  whose  office  was  iu  the  upper  story  of  the 
depot,  in  the  centre  of  this  yard  at  Glendive,  had  frequently 
seen  the  employes  thus  coupling  without  sticks,  and  made 
no  complaint  or  objection ;  and  upon  this  subject  the  court 
charged  the  jury  that  it  was  a  question  of  fact  for  them  to  de- 
termine from  all  the  evidence  whether  this  rule,  requiring  the 
use  of  a  stick  or  pin  in  coupling  the  cars,  was  in  force  at  the 
time  of  the  accident,  and  that  if  they- found  it  wasnot  in  force, 
the  plaintiff  could  not  be  deemed  guilty  of  contributory  negli- 
gence because  he  failed  to  comply  with  this  rule. 

On  the  13th  day  of  December,  1889,  plaintiff  commenced  to 
work  as  a  switchman  in  the  railroad  yard  at  Glendive,  under 
the  direction  of  the  yard-master,  with  an  engine  that  was  so 
defective  that  usually  large  volumes  of  steam  constantly  es- 
caped from  its  cylinders  and  enveloped  the  engine  and  some 
of  the  cars.  On  the  next  day,  and  again  on  the  succeeding 
day,  he  notified  the  yard-master  of  this  defect,  and  the  dan- 
ger from  it,  and  protested  against  working  with  it.  The  yard- 
master  communicated  the  notice  and  complaint  to  the  master- 
mechanic,  and  requested  the  plaintiff  to  continue  at  his  work, 
promising  on  one  day  that  he  would  see  if  he  could  get  the 
engine  repaired,  and  on  the  next  day  that  they  should  nave  a 
new  engine  very  soon.  About  9  o'clock  in  the  evening  of 
December  16th,  as  the  yard-master's  crew  was  making  up  a 
freight  train,  he  directed  the  plaintiff  to  couple  scar  that  this 
defective  engine  was  moving  back,  about  as  fast  as  a  man 
would  walk,  to  a  stationary  car  it  was  approaching.  Both 
these  cars  were  furnished  with  double  dead-wooda,— that  is, 
cast-iron  projections,  8  inches  square,  about  8  inches  above 
the  draw-bar,  and  about  18  inches  distant  from  it  on  each 
side  thereof, — so  constructed  that,  as  soon  as  the  draw-bars  of 
the  approaching  cars  touched,  the  double  dead-woods  would 
strike  each  other.  The  night  was  dark.  Plaintiff  carried  his 
lantern  on  one  arm,  and,  when  the  moving  car  was  about  8 
feet  distant  from  the  stationary  car,  he  stepped  in  between 
the  rails,  grasped  the  link  attached  to  the  moving  car,  and 
walked  back  toward  the  stationary  car,  until  he  came  within 
about  18  inches  of  it,  when  the  defective  cylinders  of  the  en- 
gine emitted  such  unusual  volumes  of  steam  that  he  could 
not  see  anything.     He  immediately  dropped  the  link,  and 
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started  to  escape.  As  he  did  so  he  taised  his  atm,  and  the 
dead-woods  cai^lit  and  crushed  his  wriat.  Plaintiff  knew  that 
ior&-afi  freight  cars  sometimes  had  double  d»ad-woods,  and 
that  it  was  his  duty  to  look  out  for  them.  He  saw  them  on 
the  moving  car  as  he  stepped  ia  front  of  it,  and  looked  for 
them  on  the  stationary  car,  but  owing  to  the  darkness  could 
not  see  them  when  he  stepped  iu  and  started  toward  them, 
and  did  not  see  them  before  the  steam  blinded  him,  and  did 
not  know"  there  were  donble  dead-woods  on  that  car  until  they 
caught  his  wrist  Cars  with  double  dead-woods  can  be  eafely 
coupled,  if  there  is  nothing  to  obscure  the  light  so  that  the 
switchman  can  see  their  location,  by  reaching  under  them 
with  the  right  hand  to  guide  the  liuk,  and  over  them  with  the 
left  hand  to  drop  the  pin  ;  but  it  is  far  less  difiScnlt  and  less 
dangerous  to  couple  cars  with  single  dead-woods.  The  freight 
cars  of  the  iNortnem  Pacific  Bauroad  Company  and  of  west- 
em  roads  generally  are  provided  with  single  dead-woods. 

On  this  state  of  facts  defendant's  counsel  requested  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  defend- 
ant. This  request  was  refused,  plaintiff  had  a  verdict,  and 
this  refusal  is  assigned  as  error. 

It  was  the  duty  of  the  defendant  railroad  company  to  nse 
ordinary  care  to  supply  its  employes  with  reasonably  safe 
machinery  and  appliances  with  which  to  operate  B^iig„e,ar 
its  railroad,  and  to  use  due  diligence  in  keeping  the  d«na«BBt— 
machinery  furnished  in  proper  repair.  There  is  B«h«HT«6». 
ample  aud  convincing  evidence  to  sustain  the  cod-  '  ' 
elusion,  to  which  the  jury  must  have  arrived,  that  the  corpo- 
ration failed  in  the  performance  of  this  duty,  and  that  its  cul- 
pable negligence  iu  continuing  in  service  this  defective  engine, 
after  repeated  notices  of  its  defects  and  warnings  of  the  dan- 
gers of  its  use,  resulted  in  the  emission  from  its  cylinders  of 
the  unusual  volumes  of  steam  that  enveloped  and  blinded  the 
plaintiff  at  the  critical  instant  when  the  cars  came  together, 
and  caused  the  loss  of  his  hand.  Indeed,  this  was  conceded 
on  the  argument,  and  the  only  questions  for  consideration 
have  reference  to  the  alleged  contributory  negligence  of  the 
plaintiff 

Here  two  questions  are  presented ;  First.  Is  the  mere 
disregard  by  an  employ^  of  a  certain  rule  of  a  railroad  com- 
pany such  negligence  on  the  part  of  such  employe  as  will  ab- 
solutely defeat  his  recovery  for  an  injury  caused  by  the  neg- 
ligence of  the  corporation,  when,  with  the  knowledge  and 
acquiescence  of  the  superintendent  in  sole  charge  of  the 
operation  of  a  great  division  of  a  railroad  comprising  hnndreds 
oi  miles,  such  employe,  and  all  others  to  whom  the  rule  ap- 
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plies,  haTe,  prior  to  the  accident,  constantlj  and  without  ex- 
ception diBregarded  it. 

Second.  Do  the  facts  of  this  case  so  clearly  prove  contribo- 
tory  negligence  on  the  part  of  the  plaintifF  that  it  was  the 
duty  of  the  court  below  to  give  the  jury  a  peremptory  instmo- 
tion  in  favor  of  the  defendant  ?  " 

1.  Regarding  the  first  question,  it  must  be  borne  in  mind 
that  the  plaintiff  had  acted  as  brakeman  and  switchman  on 
tuar^triat  defendant's  railroad  for  about  six  months  when 
ni*  hj  •■-  this  accident  happened  ;  that  he  had  tonstantly 
»'•'■■  disregarded  this  rule ;  that  he  had  never  used  a 

stick  or  pin  to  couple  cars ;  that  all  the  other  employes  with 
whom  he  was  associated  had  constantly  disregarded  it ;  that 
the  evidence  is  that  no  witness  ever  saw  any  one  obey  the  rule 
or  use  a  stick  or  pin  to  couple  cars  on  tliis  railroad  in  a  single 
instance ;  that  during  several  weeks  this  plaintiff  had  been 
thus  coupling  cars  without  a  stick  in  the  railroad  yard  at 
Glendive,  where  he  was  injured,  immediately  under  the  eye 
of  Mr.  Marsh,  the  superintendent  of  the  Yellowstone  Division 
of  this  railroad,  who  "  was  the  only  officer  having  control  of 
the  operatioD  of  that  part  of  the  road,"  upon  which  the  plain- 
tiff was  working  at  Gleudive ;  that  the  omce  of  this  superin- 
tendent was  in  the  upper  story  of  the  depot  building,  which 
stands  in  the  centre  of  the  niilroad  yard  ut  Glendive  ;  and 
that  this  superintendent  had  repeatedly  seen  these  employ^ 
coupling  cars  without  sticks  or  pins  to  gnide  the  links.  Here 
was  competent  evidence  of  the  knowledge  and  acquiescence 
of  this  division  superintendent  who  had  sole  control  of  the 
operation  of  that  part  of  this  road,  in  the  complete  disregard 
of  the  rule.  That  his  knowledge  and  acquiesceuce  were  the 
knowledge  and  acquiescence  of  the  defendant  company  cannot 
sdmit  of  doubt,  for  he  was  the  only  officer  in  control  of  the 
operation  of  the  road  on  that  great  division.  The  court  be- 
low submitted  the  evidence  of  these  facts  to  the  jury  as  tend- 
ing to  show  that  this  rule  was  not  reallv  in  force  at  the  time 
of  the  accident,  with  instructions  to  tiie  effect  that,  if  they  . 
found  it  was  not  in  force,  its  disregard  by  the  plaintiff  might 
not  be  contributory  negligence  ;  but  that  if  they  found  it  was 
in  force,  and  the  plaintiff's  disregard  of  it  contributed  to  his 
injury,  he  could  not  recover. 

There  are  some  decisions  in  the  books  holding  that  the 
habitual  and  customary  disregard  of  Buch  a  rule  as  that  in 
question  by  brakemen  and  switchmen  is  not  sufficient  to  prove 
a  waiver  or  abandonment  of  the  rule  by  the  corporation,  where 
it  was  not  proved  that  the  officer  of  the  corporation  in  charge 
of  its  enforcement  knew  of  or  acquiesced  in  its  disregard. 
'  Bat  in  the  case  at  bar  the  utter  and  total  disregard  of  this 
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role  was  proved  to  be  known  to  the  very  officer  who,  if  any 
one  was,  must  have  been  charged  with  the  enforcement  of 
this  rtUe  on  hb  diviBion  of  this  railroad.  The  disregard  or 
yiolstion  of  the  rule  was  not  merely  habitual,  customary — 
it  was  complete.  The  evidence  of  the  witnesses  is  that  none 
of  them  ever  saw  one  instance  in  which  the  rule  was  complied 
with  on  the  defendant's  railroad.  To  hold  that  this  defend- 
ant company  could  make  this  rule  on  paper,  call  it  to  plain- 
tiffs attention,  and  give  him  written  notice  that  he  must  obey 
it  and  be  bound  by  it  on  one  day,  and  know  and  acquiesce 
without  complaint  or  objection  in  the  complete  disregard  of 
it,  by  the  plaintiff  and  all  its  other  employes  associated  with 
him,  on  every  day  he  was  in  its  service,  and  then  escape  lia- 
bility to  him  for  an  injary  caused  by  its  own  breach  of  duty 
toward  the  plaintiff  because  he  disregarded  this  rule,  woultl 
be  neither  good  morals  nor  good  law.  Actions  are  often  more 
effective  than  words,  and  it  will  not  do  to  say  that  neither 
the  plaintiff  nor  the  jury  were  authorized  to  believe  from  the 
long-continued  acquiescence  of  the  defendant  in  the  disregard 
of  this  rule  that  it  had  been  abandoned — that  it  was  not  in 
force.  The  evidence  of  snch  abandonment  was  competent  and 
ample,  and  the  mling  and  charge  of  the  court  below  on  this 
subject  were  right  Barry  v.  Railway  Co.,  98  Mo.  62  ;  Smith 
V.  EaUway  Co.,  18  Fed.  Rep.  304 ;  Schaub  v.  Railway  Co., 
mo.  Sup.,)  16  S.  W.  Rep.  924 ;  Smith  v.  Railroad  Co.,  18  Fed. 

But  defendant's  counsel  contends  that  evidence  of  the  waiv- 
er or  abandonment  of  this  rule  was  not  competent  or  material, 
because  by  the  writing  he  signed  on  November  12,  1889,  he 
had  agreed  to  comply  with  this  rule,  and  that  he  would  bake 
upon  himself  alone  all  risk  of  its  violation.  There  is  some 
doubt  whether  this  writing,  under  the  evidence  iu  this  case, 
rises  to  the  dignity  of  a  solemn  contract,  made  for  a  valuable 
consideration.  It  is  styled  "personal  record,"  and  consists 
veiT  largely  of  questions  and  answers  relative  to  the  qualifi- 
cations of  plaintiff  to  serve  as  a  brakeman.  It  is  dated  No- 
vember 12,  1889,  and  is  alleged  to  have  been  made  in  consid- 
eration of  the  employment  of  plaintiff  by  defendant  at  a 
subsequent  date,  but  the  evidence  discloses  the  fact  that  he 
was  employed  by  defendant  June  26,  1889,  more  than  fonr 
months  oefore  this  paper  was  signed,  and  that  he  remained  in 
defendant's  service  continually  from  that  date  until  he  was 
injured ;  so  that  it  would  seem  that  this  writing  could  not  be 
successfully  claimed  to  be  proof  of  anything  more  than  notice 
to  the  plaintiff  of  the  existence  of  the  rule  in  this  particular 
case.  But  if  it  was  a  contract,  it  is  clear  that  it  could  not  bar 
the  plaintiff  from  proving  a  waiver  or  abandonment  of  the 


izcdbvGoOgIc 


894  NORTHERN   PACIFIC   K.    CO.   V.    NICKELS.     [VOL.  53 

rule.  This  writing  was  prepared  bj  the  defendaDt.  All  the 
plaintiff  had  to  do  with  it  was  to  answer  the  qaestions  and 
sign  his  name.  It  contained  in  it  these  words :  "  The  com- 
pany expects  Tou  and  all  other  employes  to  comply  strictly 
with  all  its  rules  and  regulations,  and  does  not,  and  will  not 
in  auy  casn,  acquiesce  in  or  consent  to  an;  violation  of  them. 
Do  you  understand  that  all  violations  of  the  roles  of  the  com- 
pany by  you  or  any  other  employe  of  the  company,  whether 
nabitaal  or  otherwise,  are  not  consented  to  or  acquiesced  in 
by  the  company  ?     Yes." 

Tliere  are  at  least  two  parties  to  every  contract,  and  this 
provision  was  a  representation  and  a  oonb'aot  on  the  part  of 
the  defendant  that  it  did  not  and  would  not  acquiesce  in  the 
violation  of  any  of  its  rules.  The  plaintiff  signed  the  contract 
and  proceeded  with  his  service.  He  must  have  immediately 
discovered  that  if  there  really  was  any  rule  abont  the  use  of 
sticks  and  pins  in  coupling  cars  it  was  constantly  violated  on 
this  railroad ;  that  the  defendant  knew  of  this  violation,  and 
acquiesced  in  it.  This  uniform  and  constant  acquiescence  of 
the  defendant  in  the  violation  of  this  rule,  if  such  a  rule  was 
really  in  existence,  was  a  violation  of  the  contract  on  the  part 
of  the  defendant  that  it  did  not  and  would  not  acquiesce  in  the 
violation  of  any  of  its  rules,  and  relieved  plaintiff  from  further 
compliance  therewith  ;  and  if,  on  the  other  hand,  the  rule  was 
not  really  in  force,  if  it  had  been  waived  or  abandoned,  the 
utter  disregard  of  the  rule,  and  defendant's  acquiescence 
therein,  were  competent  evidence  of  the  abandonment.  In 
either  ciise  the  plaintiff  had  a  right  to  rely  on  the  conduct  of 
the  defendant,  and  to  introduce  his  evidence  in  tltis  behalf. 

2.  The  second  question  for  determination  is,  did  the  evi- 
dence so  clearly  prove  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence  tnat  the  court  below  should 
Uitribitorr  have  given  a  peremptory  instruction  in  favor  of  the 
■uiltic"'  defendant?  It  was  plaintiff's  duty  to  exercise  rea- 
sonable care,  commensurate  with  the  dangerous 
character  of  his  occupation,  to  protect  himself  from  mjury. 
He  could  not  recklessly  expose  himself  to  a  known  danger, 
and  then  recover  from  the  defendant  for  an  injury  to  which 
each  exposure  contributed.  The  contention  of  defendant's 
counsel  is  that  it  was  the  duty  of  the  plaintiff,  in  the  exercise 
of  ordinary  care,  to  examine  the  stationaiy  car,  and  know 
whether  there  were  double  dead-woods  on  it,  before  he  stepped 
in  between  the  rails  to  make  the  coupling ;  that  the  plaintiff 
testified  that  the  first  step  in  conpling  cars  was  to  set  the  pin, 
and  the  pin  was  in  the  stationary  car ;  that,  if  plaintiff  had 
first  stepped  to  the  stationary  car  and  set  the  pin,  he  would 
have  discovered  the  double  dead-woods  on  that  car,  and  would 
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Dot  Lave  been  iujnred  ;  tbat  in  stepping  in  between  the  raile- 
and  grsKping  the  link  of  the  moving  car  when  it  was  eight  feet 
distant  from  the  stationary  car  he  was  not  in  the  act  of  coup- 
ling the  cars  or  in  the  line  of  hiu  duty,  but  was  carelessly  ex- 
posing himself  to  injury  ;  and  that  by  this  unnecessary  and 
reckless  exposure  he  coutiibuted  to  hie  own  injury. 

It  ia  a  general  rale  that,  if  reasonable  and  fair-minded  men 
of  ordinary  intelligence  may  differ  as  to  the  conclusion  to  be 
drawn  from  a  given  state  of  facts,  the  question  of  negligence 
is  for  the  jury  to  determine  from  the  facts  and  all  the  sur- 
rounding circumstauceB.  Can  it  be  said  that  fair-minded  men 
of  ordinary  intelligence  would  agree  that  there  was  any  wast 
of  reasonable  care  on  plaintiff's  part  in  stepping  in  front  of 
the  moving  car  and  grasping  the  link  to  guide  it  into  the  slot 
when  it  was  only  eight  feet  distant  from  the  stationary  car, 
and  the  plaintiff  had  been  directed  by  his  superior,  the  yard- 
master,  to  make  the  cottpling  under  me  circumstances  of  this 
case  I*  Gars  cannot  be  coupled  when  both  are  stationary ; 
they  cannot  be  coupled  after  the  moving  car  strikes  the  sta- 
tionary car,  save  by  a  renewed  endeavor.  At  some  time  while 
one  of  the  cars  is  moving  the  link  must  be  seized  and  guided. 
This  car  was  moving  four  miles  an  hour,  and  would  ^averse 
the  space  of  eight  feet  in  less  than  two  seconds. 

Again,  defendant's  counsel  bases  his  contentioii  that  plain- 
tiff was  negligent  and  out  of  the  line  of  his  duty  in  steppinff 
in  and  grasping  the  link  before  he  sot  the  pin  upon  his  testi- 
mony that  the  first  thing  to  do  in  coupling  a  car  is  to  set  the 
pin.  That  statement,  however,  cannot  be  held  to  so  conclu- 
sively prove  that  it  was  negligence  to  seize  the  Unk  before  set- 
ting the  pin  as  to  authorize  a  court  to  take  this  question  of 
negligence  from  the  jury  on  that  account.  Indeed,  the  entire 
testimony  of  this  witness  shows  that  this  statement  of  his  was 
not  sufficient  to  conclusively  prove  that  any  prescribed  order 
of  handling  link  and  pin  was  the  only  careful  or  the  safest  meth- 
od of  handling  them  in  coupling  the  cars.  At  another  time, 
while  testifying  he  said :  "  Coupling  cars,  generally  yon  take 
the  Unk  of  the  moving  car.  *  *  *  "When  you  leave  a  car, 
you  leave  the  pin  standing  up  in  the  hole,  and  when  you  come 
to  make  the  coupling  you  take  this  link,  and  you  place  the 
pin  in  the  other  car  so  it  will  fall,  and  then  when  this  link 
comes  in  there  you  raise  it  up,  and  direct  it  this  way  into  the 
slot  of  the  other  drawbar,  and  when  the  cars  come  together 
the  pin  falls  into  the  Unk." 

But  perhaps  the  most  conclnsive  answer  to  defendant's 
counsel  is  that,  if  plaintiff  had  first  stepped  to  the  stationary 
car  and  set  the  pin,  and  then  waited  for  the  coming  car,  while 
be  would  have  discovered  the  double  dead-woods  on  the  sta* 
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tionarj  car,  the  blindiD^  (tteam  would  id  all  human  probabil- 
ity have  obscured  his  viaion  before  the  moving  oar  came  near 
enoagh  for  him  to  discover  the  double  dead-woods  od  that  car, 
and  he  would  have  suffered  the  same,  or  a  much  more  serious 
injury. 

Under  the  evidence  in  this  case  no  court  would  be  author- 
ized to  declare  the  plaintiff  guilty  of  negligence  that  contrib- 
uted to  his  injury,  and  the  judgment  is  affirmed. 

Contributory  Nafli(anc«  of  Employe*  Coupling  Care  In  DitragaRi  of 
Ruler— tke  Miuuu  e.  tiictiuiuud  &  D.  1(.  Co.,  ante,  p.  I81I;  Qrtatt.  Hicbi- 

fna  Cent.  R.  Cu.  (Mich.),  48  Am.  &  Eiis.  R.  Cas.  888,  note  8M-3M; 
loaoe  e.  Oeorgia  Pac.  R.  Co.  (Qa.), — 14  Id.  058,  and  casea  cited  in  note, 
filS4;  HemphiB  &  C.  R.  Co.  t>.  Grabam,  po^. 

If  a  brakeman  ia  injured  nbite  coupling  can  bj  hand  in  disregard  of  an 
express  rule,  known  to  him,  regarding  the  use  of  a  stick,  he  cannot  re- 
cover. The  fact  tbat  a  fellow-brskeman  gave  a  signal  for  backing  the  cam 
without  first  ascertaining  whether  the  plaintiff  wan  between  tliem,  in  viola- 
tion of  another  rule,  will  unt  impute  negligence  to  the  railroad  companf. 
Richmond  &  D.  R.  Co.  v.  Pannill,  (Va..  Jan.  30,  18S8,)  10  B.  E.  Rep.  748. 

In  Norfolk  &  W.  R.  Co.  0.  Briggs,  (V«.,  March  81,  1883,)  14  8.  E.  Rep. 
IBi,  it  was  held  that  if  an  injury  to  a  brakemaa  while  coupling  cars  la 
caused  by  his  failure  to  obey  a  plain  direction  ol  the  company,  which,  ac- 
cording to  hia  own  statement,  if  he  had  carried  out  would  have  prevented 
his  injury,  he  caanot  recover, 

A  brakeman  having  knowledge  of  a  rule  calling  attention  to  the  fact  tbat 
loga  often  project  over  the  enda  of  cars,  and  forbidding  coupling  by  hand, 
who  is  injured  while  coupling  by  hand  cara  so  ioaded,  cannot  recover, 
Brennan  e.  HichigMi  Central  R.  Co.,  (Hich.,  Oct.  4,  1893,)  58  N.  W.  Rep. 
808. 


Mehphib  &  Chablestoh  B.  Co. 

V. 

OUAEAIL 

(AJabama  Svpreme  Court,  She.  97, 1891.) 

Inlury  to  Employe  — Oitregard  of  Rule  — Pleading — EvIdenM.—Ia  an 
action  for  injuries  to  an  employ^,  where  the  defendant  pleads  that  plaintiff 
was  guilty  of  contributory  negligence  in  violating  a  rule,  without  averring 
tbat  Tie  had  knowledge  thereof,  aucb  plea,  although  demurrable,  establiahea 
an  issue  where  issue  is  joined  thereon,  and  the  employer  is  entitled  to  in- 
troduce evidence  in  its  support. 

Reatonableneai  of  Rul»-— Coupling  Moving  Cars.— A  rule  of  a  railroad 
company  torbidding  employ^  to  go  between  car«  while  in  motion  to  un- 
couple them,  and  providing  thac  employ^  shall  assume  the  risk  of  ao 
doing,  is  "  reasonable  *'  and  "  wholesome,"  us  a  matter  of  law. 

Usage  of  Violation  of  Rule  —  Evidence  to  Show. — Where  a  nile  pro- 
hibiting employ^  goiog   belv.'ttD   moving  cars  to  uncouple  them  is  clear 
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And  explicit,  evidence  of  a  usftge  to  uncouple  cara  in  violation  of  aucli  rule 
IB  iDndmissible  to  show  that  the  rule  was  not  inBisted  upon  bythe  compan; 
or  did  Dot  bind  ita  employes. 

Conductor  Coupling  Cart  —  Conttruction  of  RoJo^"  Asiiat,"— Evi- 
dence ul  a  cuetum  for  coudiicturs  tu  couple  aud  uucouple  cars  is  admis- 
Bible  to  explain  the  meaDing  of  the  ambiguous  word  ''asBist  "  in  a  rule  re- 
quiring ever;  conductor  to  aseist  in  making  up  trains  it  being  contended 
tliat  the  rule  meant  tliat  conductors  should  oolj  auperintcnd  nnd  give  or- 
ders. Where  a  conductor  voluotarilj  undertakes  such  work:  he  subjects 
himself  lo  the  rules  goTeroiug  emplojfe  who  uaually  perform  it. 

Contributor}  Negligence — Coupling  Can — Failure  to  Uie  Platform. — 
Wl>cre  a  frtiglit  car  lias  a  pUtfurm,  and  it  is  obviously  the  safer  waj  to 
make  a  coupling  b;  using  such  plHtform,  an^emploj^  is  not  relieved  from, 
the  duty  of  taking  such  precaution  bj  the  fact  that  ordinarily  freight  cars 
have  nil  platform  and  ciinnot  be  uncoupled  without  going  between  them. 

Failure  of  Employe  to  Examine  Appliances— Disregard  of  Rule. —A  con- 
duclur  whose  duty  it  in  to  u^e  an  appliunce  is  not  eicueed  from  making  en 
examination  for  hia  own  safety,  as  required  by  a  rule  of  the  company,  by  tbe 
fact  that  a  brakeman  or  cooductoi'  of  some  other  train  at  a  former  period 
may  have  noticed  a  defect  therein  and  neglected  to  report  it.  Such  a  rule 
is  reasiinablo  and  proper. 

Coupling  Can — Rule  Requiring  Use  of  Stick. — A  rule  of  a  railroad  com- 
pany r<:quiriiig  empliiyg^  tu  use  coupling-sticks  is  no  defence  to  an  action 
for  an  injury  to  an  employ^  where  the  sticks  furnished  are  such  that  » 
coupling  cannnt  be  mude  without  goine  between  cars. 

Rule  Exempting  Employer  from  Liability  —  Validity.  —  Where  a  a(atut« 
requires  employers  to  furiiiah  and  maintain  suitable  machinery  and  appli- 
ances, and  gives  to  employes  the  right  to  presume  that  this  duty  has  been 
complied  with,  a  rule  attempting  to  exempt  the  employer  from  such  liabil- 
ity is  invalid. 

Appeal  from  Madison  circuit  court. 

Action  for  the  wrongful  death  of  plaintid's  hushand. 

The  printed  rules  of  the  company  required  the  coupling  to 
be  done  by  the  brakemen  with  sticlcs  made  for  that  purpose. 
Bole  No.  139,  introduced  in  evideoce,  required  that  "  every 
employ^  must  exercise  the  utmost  caution  to  avoid  injury  to 
himself  or  to  his  fellows,  especially  in  the  switching  of  cars 
and  the  movement  of  trains,  which  work  each  employ^  must 
look  after,  and  be  responsible  for  his  own  safety.  Jumping 
on  or  off  trains  or  engines  in  motion,  getting  between  oars  in 
motion  to  couple  or  uncouple  them,  and  all  similar  impru- 
dences, are  dangerous  and  in  violation  of  doty." 

Defendant  excepted  to  the  following  portions  of  the  general 
charge  given  by  the  court :  "  Again,  if  you  find  that  there  was 
Buoh  defect,  and  the  same  was  known  to  the  person  in  the  em- 
ployment who  was  intrusted  with  the  duty  of  seeing  that  the 
draw-head  of  defendant's  car  was  in  proper  condition,  and 
that  such  defect  had  existed  for  such  a  length  of  time  as,  with 
proper  diligence,  it  could  have  been  discovered  or  remedied 
by  defendant,  then,  in  that  event,  you  would  bo  authorized 
uider  the  law  to  say  that  the  defendant  was  negligent.     (2) 
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And  if  you  further  believe  that  the  death  of  deceased  was 
caused  by  the  neeligence  of  defendant  aa  above  described, 
then  the  law  would  authorize  yon  to  find  a  verdict  for  the 
plaintiff  (3)  You  must  also  look  to  all  the  evidence,  includ- 
ing custom  referred  to  by  the  witnesses,  to  determine  the 
reasonableness  of  said  rules,  and  whether  or  not  they  had 
been  modified  by  the  custom  of  employes  in  coupling  and  un- 
coupling cars,  and  whether  or  not  sucn  custom  or  usage  was 
known  to  defendant." 

The  court  refused  to  give  the  following  written  chaises,  re- 
quested by  defendant :  *■  (1)  If  the  jury  oelieve  the  evidence 
tuey  must  find  for  the  defendant.  (2)  I  charge  yon  that  rnle 
139,  in  the  rules  attached  to  the  time-table,  and  which  has 
been  introduced  in  evidence,  is  such  a  rule  as  defendant  had 
a  right  to  establish ;  and  if  John  L.  Graham  came  to  his  death 
in  consequence  of  his  trying  to  get  between  cars  while  in  mo- 
tion to  uncouple  them,  Le  was  acting  in  violation  of  such  rule, 
and  ^our  vertEct  should  be  for  defendant.  (3)  It  is  not  shown 
in  this  case  that  it  was  the  duty  of  the  defendant,  while  the 
car  with  the  broken  draw-head  was  at  Huntsville  for  several 
days  prior  to  October,  1887,  to  examine  or  inspect  the  same, 
or  to  notify  said  Graham,  as  conductor,  of  its  condition.  (4) 
If  the  jury  find  from  the  evidence  that  a  rule  of  the  defendant 
made  it  a  iviolation  of  duty  for  an  employ^  to  get  between  cars 
in  motion  to  couple  or  uncouple  them,  and  that  John  Graham 
came  to  his  death  in  trying  to  get  between  cars  in  motion  to 
nncoaple  them,  then  the  verdict  of  the  jury  must  be  for  the  de- 
fendant. (5)  U  the  jury  believe  from  the  evidence  that  John 
L.  Graham  came  to  his  death  while  violating  a  rule  of  defend- 
ant in  trying  to  get  between  cars  in  motion  to  uncouple  the 
same,  the  verdict  must  be  for  the  defendant.  (6)  I  charge  you 
that  rule  138,  in  the  mles  attached  to  the  time-table,  and  which 
has  been  introduced  in  evidence,  is  a  reasonable  rule,  which 
the  defendant  had  the  right  to  establish.  (7)  If  it  was  safer 
for  Graham  to  go  on  the  platform  of  the  coach,  and  from  there 
couple  or  uncouple,  and  it  was  more  dangerous  to  go  between 
the  cars  to  couple  or  uncouple,  and  these  facta  are  shown 
by  the  evidence,  and  Graham  adopted  the  more  dangerous 
method  of  coupling  or  uncoupling,  tnen  Graham  was  guilty  of 
contributory  negligence,  and  the  verdict  of  the  jury  should  be 
for  the  defendant  (8)  No  failure  of  duty  on  the  part  of  de- 
fendant in  allowing  the  draw-head  or  coupling  apparatus  to 
become  or  remain  defective  or  broken  would  excuse  John  I^. 
Graham  from  examining  the  condition  of  such  draw-head  or 
coupling  apparatus  before  using  the  same,  or  exposing  him- 
self between  the  cars ;  and  if  the  jury  believe  from  the  evi- 
dence that  if  John  L.  Graham  had  examined  the  condition  of 
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the  draw-head  or  coupling  apparatus  he  would  have  discov- 
ered that  it  was  defective  or  broken,  so  as  to  be  dangerous  to 
nsd,  then  the  verdict  must  be  for  the  defendant.  (9)  Although 
the  railroad  comimny  may  have  been  negligent  m  having  a 
defective  oar,  yet  if  the  jury  believe  from  the  evidence  that 
Oraham  violated  a  rule  of  the  company  in  going  between  a 
car  in  motion  to  uncouple  it,  and  thereby  waa  killed,  and  that 
at  the  time  he  violated  such  rule  he  had  knowledge  of  the  said 
rale,  then  the  plaintiff  cannot  recover  in  this  case.  (10)  If  the 
jary  believe  from  the  evidence  that  it  was  a  rule  of  the  com- 
pany that  no  employ^  should  enter  between  cara  in  motion  to 
couple  or  uncouple  them,  and  that  Oraham  had  knowledge  of 
such  rule,  uid  in  violation  of  such  rule  he  did  go  between  said 
<!ar8  while  in  motion,  and  if  you  believe  from  the  evidence 
that  his  violation  of  said  rule  approximately  contributed  to 
his  death,  then  the  plaintiff  cannot  recover  in  this  case.  (11) 
If  the  jury  believe  from  the  evidence  that  said  car  conld  have 
been  uncoupled  with  safety  after  said  car  had  stopped,  or  with 
safety  from  the  platform  of  said  car,  and  the  rule  of  the  com- 
pany required  that  all  employes  should  exercise  great  care  and 
caution  in  coupling  and  uncoupling  cars,-  and  that  Oraham 
had  knowledge  of  such  rule,  then  he  was  bound  to  uncouple 
said  car  from  the  platform,  or  wait  till  said  car  had  stopped 
before  he  attempted  to  uncouple  it ;  and  if  you  believe  that  , 
his  failure  to  do  so  proximately  contributed  to  bis  death,  then 
the  plaintiff  cannot  recover." 
ifumea  <i  Sh^ey,  for  appellant 
Will.  Bichardaon  and  £.  L.  PaSxy,  for  appellee. 

Coleman,  J. — The  evidence  shows  that  the  plaintiff's  intes- 
tate, John  L.  Qraham,  whose  regular  employment  was  that 
of  freight-car  conductor,  went  between  the  cars  coatribBUtr 
wlule  in  motion  to  uncouple  a  freight  car  from  a  n*Biig«>m  i> 
passenger  car,  and  on  account  of  a  defective  or  *i>nfmrdi>B 
broken  draw-head  or  coupling  appliance  was  ""^ 
crushed  and  killed.  There  was  a  platform  to  the  pMsenger- 
car  next  to  the  freight-oar  where  the  uncoupling  was  to  be 
done.  The  defence  was  contributory  negligence,  and  that 
plaintiff's  intestate  came  to  his  death  in  violation  of  a  rule  of 
defendant  which  prohibited  employ^  from  going  between  the 
cars  while  in  motion  to  uncouple  them.  The  plea  does  not 
set  out  the  rule,  or  aver  that  plaintiff's  intestate  knew  of  the 
existence  of  such  rule.  In  the  case  of  Railroad  Co.  v.  Hawkins, 
92  Ala.  — ,  it  was  distinctly  declared  as  the  settled  doctrine  in 
this  state  that  the  adoption  and  promulgation  by  an  employer 
of  a  rule  for  the  guidance  of  an  employ^  does  not  charge  the 
latter  with  knowledge  thereof,  so  as  to  impute  negligence  to 
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him  for  its  violation,  but  that  to  sucli  end  it  is  esseDtial  that 
knowledge  of  its  existence  be  brought  home  to  the  employe. 
It  was  further  held  that  a  plea  setting  up  a  violatiou  of  such 
rule  as  establishing  contnbntorj  negligence  was  open  to  de- 
murrer which  failed  to  aver  knowledge  of  such  rule.  It  is  also 
well  settled  that  where  issue  isjoined  upon  an  insufficient  plea 
it  becomes  one  of  the  issues  to  be  tried  by  the  jury,  and  that 
the  defeudaut  is  entitled  to  the  advantage  of  such  plea,  in 
the  introduction  of  evidence  in  support  of  it,  and  in  the  iu- 
strnctious  to  be  given  by  the  court  to  the  jury.  Farrow  v. 
Andrews,  69  Ala-  97. 

A  conductor  who  volautarily,  even  thoagh  by  the  permission 
or  acquiesoence  of  the  employer,  undertakes  to  perform  the 
duties  of  coupling  or  oncouplmg  cars,  subjects  himself  to  all 
reasonable  rules  and  regulations  prescribed  by  the  employer 
for  the  government  of  those  whose  duty  it  is  to  perform  this 
work.  Bule  139,  offered  in  evidence,  prescribes  that  "  get- 
ting between  cars  in  motion  to  couple  or  uncouple  them  is 
dangerous,  and  in  violation  of  duty.  All  employes  are  warned 
that,  if  they  commit  these  imprudences,  it  will  be  at  their  own 
risk  and  peril."  This  rule,  or  one  similar  to  it,  has  been  de- 
clared by  repeated  decisions  of  this  court  to  be  reasonable 
and  "  wholesome,"  and  that  railroad  companies  were  justi- 
fiable in  adopting  and  enforcing  it  for  their  owu  protection 
«id  that  of  employes.  Railway  Co.  v.  Propst,  90  Ala.  3, 
44  Am.  &  Eng.  R.  Cas.  648,  83  Ala.  518 ;  Pryor  v.  Railroad 
Co.,  90  Ala.  35,  Railroad  Co.  v.  Watson,  90  Ala.  69.  When 
the  authorities  declare  that  the  rule  is  "  reasonable "  and 
"wholesome,"  it  is  with  the  qualification  or  understand- 
ing that  the  duties  required  may  be  performed  consist- 
ently with  the  observance  of  the  rule ;  and  if  the  sticks  fur- 
nished by  the  employer — as  the  evidence  in  this  case  tends 
to  show — are  so  short  that  a  coupling  cannot  be  made  by  their 
use  without  going  between  the  cars,  the  rule  which  forbids 
employes  from  going  between  cai^-to  effect  a  coupling  while 
in  moUon  would  afford  no  protection  to  the  master  if  the  duty 
imposed  necessitated  its  non-observance.  The  rule  which  re- 
quires the  use  of  sticks  to  make  couplings  is  "  reasonable " 
and  "  wholesome,"  and  an  employe  who,  having  knowledge  of 
the  rule,  and  provided  with  a  stick  by  which  this  duty  can  be 
performed  without  going  between  the  cars,  and  in  violation  of 
the  rule,  without  urgent  and  excusable  necessity,  goes  between 
the  oars,  and  is  thereby  injured,  is  guilty  of  contributory  neg- 
ligence of  an  aggravated  character,  and  his  remedy  is  gone. 
Beach,  ContribrTfleg.  §  141;  Pryor  v.  Railroad  Co.,  stipra; 
Railway  Go.  v.  Propst,  83  Ala.,  supra.  There  is  no  evidence 
to  show  that  cars  can  be  uncoupled  by  the  ase  of  a  stick,  and 
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we  presume  sticks,  as  now  prepared ,  cannot  be  naed  for  that 
purpose.  Ic  referring  to  tue  use  of  sticks,  the  rale  prescrihes 
that  thej  must  be  used  for  making  couplings,  not  uncoup- 
lings. 

lu  considering  this  case,  we  have  kept  in  view  the  fact  that 
the  injured  person  was  the  conductor  himself,  authoritatively 
exercising  control  over  the  engineer  and  brakeman  Faiimto 
and  the  movement  of  the  cars.  Is  there  any  evi-  idaptuhiTv 
dence  to  show  that  the  work  of  uncoupling  the  orco»fH»B 
cjars  could  have  beeu  performed  in  an  apparently  "^ 
uafe  way  which  deceased  did  not  adopt,  or  that  the  condition 
of  the  oars  was  such  that  they  could  not  be  uncoupled  with 
reasonable  safety  elcept  by  gome  between  them,  or  that  the 
company  had  waived  its  right  to  insist  upon  an  observance  of 
the  rule  ?  As  a  legal  proposition,  independent  of  any  rules 
provided  by  the  master,  if  &n  employe  selects  a  dangerous 
way  to  perform  a  doty,  knowing  it  to  be  attended  with  danger, 
when  there  is  a  safe  way  apparent  to  him,  and  he  undertakes 
to  perform  the  duty  in  the  dangerous  way,  and  in  consequence 
thereof  is  injured,  be  is  guilty  of  such  contributory  negligence 
as  to  cut  off  all  legal  remedy  for  the  injury.  Railroad  Co.  v. 
Orr,  91  Ala.  548  ;  BaUroad  Co.  v.  Holbom,  84  Ala.  137 ;  High- 
land Ave.  V.  Walters,  91  Ala.  435.  The  act  of  uncouphng  cars 
while  in  motion  by  going  between  them  does  not  necessarily 
constitute  contributory  negligence,  uuder  all  circumstances. 
Goodrich  V.  Eailroad  Co.  (N.  T.  App.),  116  N.  I.  398,  41 
Am.  &  Eug.  K.  Cas.  259.  It  is,  however,  necessarily  an  act 
attended  with  more  or  less  danger.  There  was  evidence  in- 
troduced on  the  trial  which  tended  tu  show  that  the  cars,  on 
account  of  tlieir  condition,  could  not  have  been  uncoupled 
from  the  platform  of  the  passenger-car;  but  there  was  evi- 
dence tending  to  show  that  the  uncoupling  could  have  been 
effected  in  this  way  with  perfect  safety,  aud  that  tliat  was  the 
proper  way,  under  the  circumstances  existing  in  this  case. 
Applying  tne  principle  of  law  declared  in  the  Orr  Case  and 
Holbom  Case,  supra,  in  regard  to  the  duty  of  an  employ^ 
when  there  is  a  dangerous  way  and  a  safe  way  to  perform  an 
act,  the  court  was  in  error  in  refusing  to  give  charge  No.  11, 
requested  by  appellant.  It  is  contended  by  appellee  that  this 
charge  and  other  charges  were  properly  refused,  under  the 
authority  of  Eailroad  Co.  v.  Perry,  87  Ala.  394,  because  the 
charges  failed  to  hypothesize  the  question  of  knowledge  or 
notice  of  the  existence  of  the  rule.  The  plea  in  the  present 
case  failed  to  aver  knowledge  or  notice,  and  issue  was  joined 
upon  it  in  tins  insuf&oient  condition.  The  fact  of  knowledge 
or  notice  was  not  an  issue  before  the  jury,  and  the  charges 
requested  were  not  objectionable  for  ignoring  an  outside  issue. 

:iS  A.  &  £.  R.  Cos.— 36 
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Bailroail  Co.  v.  Watson,  90  Ala.  68 ;  87  Ala.  394,  avpra.  It 
jnaj  be  that  ordinarily  freight  or  box  cars,  which  have  no  plat- 
form, cannot  be  uncoupled  without  going  between  the  cars  ; 
but  this  would  not  excuse  an  employe  who  failed  to  use  the 
platform,  if  there  was  one,  and  the  use  of  the  platform  was 
obviously  the  safer  way, 

A  disputed  question  in  the  case  arises  upon  the  proper  con- 
struction of  rule  201,  which  requires  freight-car  condnctorB 

"  to  assist  in  the  shiftiog  and  making  up  of  trains." 
RBitivqairiis  In  behalf  of  plaintiff,  evidence  was  introduced  tend< 
IT^*?^^''*     ''^6  ^  show  that  under  the  rule  it  was  the  custom, 

and  had  been  for  many  years,  for  conductors  to 
couple  or  uncnuple  cars,  and  that  at  times  all  the  conductors 
on  the  road  performed  this  duty,  and  it  was  generally  under- 
stood that  the  word  "  assist "  included  this  duty.  One  wit- 
ness testified  that  he  had  seen  every  conductor  on  the  road 
assist  in  this  way  in  coupling  or  uncoupling  cars.  For  ap- 
pellant it  was  contended  that  coupling  and  uncoupling  was 
the  duty  of  brakemen  only,  and  tlie  word  "  assist "  meant  that 
conductors  should  superiutend  and  "  give  the  proper  signals." 
We  think  the  evidence  of  custom  on  this  questiou  was  prop- 
erly received,  Kulea  for  the  Rovernmeut  of  employes  should 
be  written  with  precision,  and  be  free  from  ambiguity.     The 

Erinciple  of  law  is  "  that  parol  evidence  of  a  usage  is  admissi- 
le  to  explain  terms  ambiguous  or  doubtful  in  significance,  or 
from  which  to  infer  the  intention,  understanding,  and  agree- 
ment of  the  parties,  and  to  incorporate  a  stipulation  or  element 
wherein  the  contract  is  silent."  Itailroad  Co.  v.  Johnston,  76 
Ala.  604,  22  Am.  &  Eng,  B,  Gas,  437  ;  Barlow  v.  Lambert,  28' 
Ala,  704.  The  court  properly  received  evidence  which  tended 
to  show  the  meaning  of  tiieword  "  assist"  as  used  in  rule  2ill, 
snd,  the  evidence  on  this  point  being  iu  conflict,  the  deter- 
mination of  the  disputed  fact  was  a  question  for  the  jury. 

Evidence  of  usage  and  custom  for  mauy  years,  on  the  part 
of  brakemen,  to  go  between  the  cars  while  in  motion  to  make 
an  uncoupling,  was  introduced  to  show  that  rule 
EjUmntT      ]^39^   whicii  prohibits  tliis  mode  of  coupling  and 
'     "'  uncoupling,  was  not  insisted  upou  by  the  railroad 

company,  was  not  binding  upon  the  employes.  The  rule  ia 
clear  and  explicit  in  terms,  free  from  amoiguity  or  equivoca- 
tion. It  does  not  "  pander  in  a  double  sense."  Mr.  Greenleaf 
(2  Ev,  §  251)  says  :  "  The  true  odice  of  a  usage  or  custom  ia  to 
interpret  the  otherwise  indeterminate  intention  of  parties  to 
fix  the  meaning  of  words  and  expressions  of  doubtful  or  vari- 
ous senses."  In  the  case  of  Railroad  Co,  v.  Johnston,  75  Ala. 
604,  22  Am,  &  Eng  B.  Cas.  437,  this  court  declared  that  evi- 
dence of  usage  or  custom  will  not  be  received  when  it  varies 


izcdbvGoOgIc 


TOL.  53]  MASTElt  AND  SERVANT.  403 

or  contradicts  the  express  terms  of  a  contract.  Barlow  v. 
liambert,  28  Ala.,  supra.  "  When  persona  entei;  into  express 
stipulations,  it  is  a  reasonable  rule,  subject  only  to  a  few  ex- 
ceptions, that  neither  custom  nor  usage  will  be  allowed  to 
dispense  with  such  express  stipulations."  Bailroad  Co.  v. 
Kolb,  73  Ala.  401, 18  Am.  &  Eng.  E.  Cae.  512.  The  rule  has 
been  declared  to  be  "reasonable"  and  "wholesome."  It  was 
adopted  for  the  protection  of  the  company  and  for  the  safety 
of  its  employes.  Evidence  of  usage  and  custom  of  its  viola- 
tion bj  those  it  was  intended  to  protect,  either  to  exempt 
them  from  its  obligations  or  to  subject  the  company  to  dam- 
age because  of  its  repeated  violation,  does  not  come  within  the 
exception,  and  such  evidence  is  inadmissible.  The  case  of 
Hissong  V.  Bailroad  Oo.,  91  Ala.  518,  does  not  in  any  manner 
conflict  with  the  rule  here  declared. 

So  far  as  rule  140,  or  any  other  rule,  militates  against  the 
liability  imposed  upon  the  employer  or  master 
under  section  2590,  or  contravenes  the  principle  of  F»ii»r««fe».  , 
law  which  requires  the  employer  or  master  to  fur-  ■'■''>"' '""^ 
nish  and  maintain  suitable  material  and  appliances  *",^*  *" 
for  the  safe  prosecution,  of  its  business,  and  the 
ri^ht  of  the  employ^  to  presume  that  this  has  been  done,  it 
Will  be  regarded  as  wholly  inoperative,  and  afTord  no  protec- 
tion to  the  employer  or  master ;  but,  so  far  as  role  140  im- 
poses the  duty  upnu  employes  to  examine  for  their  own  safety 
tlie  condition  of  the  car,  engines,  and  machinery,  etc.,  before 
using  them,  or  exposing  themselves  on  or  with  the  same,  so 
as  to  ascertain,  as  far  as  reasonably  can  be  done,  their  condi- 
tion and  soundness,  it  is  reasonable  and  proper.  It  cannot 
be  expected  of  car  conductors  or  brakemen  to  mate  the  same 
careful  examination,  and  to  be  able  to  discover  defects  to  the 
same  extent,  as  that  expected  and  required  of  the  employer 
or  master,  or  person  intrusted  generally  with  this  duty  for  the 
public  safety  or  safety  of  employes  ;  but  the  character  of  the 
general  duties  to  be  performed  by  conductors  and  brakemeu 
are  such  that  they  necessarily  become  more  or  less  familiar 
with  tlie  appliances  and  machinery  constantly  in  their  use  and 
under  their  supervision,  and  to  know  to  some  extent  when  they 
are  not  in  proper  condition  for  safe  use.  To  the  extent  of 
their  information  and  the  opportunities  afforded  to  make  such 
examination,  consistently  with  their  other  duties  and  the  cir- 
cumstances attending,  they  should  observe  and  obey  the  rule. 
Whether  the  deceased  was  negligent  in  not  making  such  ex- 
amination, or  whether  the  defect  was  of  that  character  that  it 
could  not  have  been  discovered  upon  such  examination  as  it 
was  his  duty  to  make,  and  whether  he  did  conform  to  the 
rate,  and  failed  to  discover  the  defect,  is  a  question  of  fact 
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for  the  jurj.  We  do  not  think  a  coudnctor  or  brakeman  is 
"  A  person  in  the  service  of  the  master  or  employer  intrusted 
with  the  duty  of  seeing  that  the  ways,  works,  machinery,  or 
plant  were  in  proper  condition,"  within  the  meaning  of  sub- 
-  division  1  of  section  2590  of  the  Code,  and  our  understand- 
ing of  the  rule  of  the  company  is  that  the  duty  imposed  upon 
conductors  and  brakemen  to  examine  the  machinery  and  ap- 
pliances devolves  Qpon  those  conductors  and  brakemen  who 
are  using  the  machinery,  ways,  works,  etc.,  in  question.  The 
fact  that  a  brakeman  or  conductor  of  some  other  train  at  a 
former  period  may  have  noticed  the  defect,  and  neglected  to 
report  such,  did  not  exempt  the  conductor  whose  duty  it  waa 
to  use  the  defective  appliance  or  machinery  from  making  the 
examination  for  his  own  safety  as  required  by  the  rule. 

The  employe's  act  doert  not  and  never  was  intended  to  take 
from  the  master  the  defence  of  contributory  negli- 
J^;!^^"  gence.  Railway  Co.  «.  Bradford,  86  Ala.  579,  38 
***  "  Am.  &  Eng.  R.  Cas.  214 ;  Bailroad  Co,  v.  Holbom, 
84  Ala.  133.  The  priuciples  of  law  declai-ed  in  Railroad  Co. 
V.  Orr,  and  Railroad  Co.  v.  Holbom,  as  to  what  constituteft 
contributory  negligence  on  the  part  of  an  emplo3e,  may  be 
applicable  to  two  phases  of  the  tendencies  of  the  testimony  in 
this  case — that  which  defines  when  an  employe  must  select 
the  safer  way  to  perform  a  duty,  and  also  when  an  employe 
assumes  at  his  own  peril  that  proper  appliances  have  been 
provided  by  the  master.  The  jury  is  the  sole  judge  whether 
the  facts  bring  the  case  within  their  appHcation.  The  general 
charge  of  the  court,  considered  as  a  wnole,  with  but  few  ex- 
ceptions, is  a  clear  and  correct  exposition  of  the  law  as 
applicable  to  the  many  questions  raised  by  the  evidence. 
The  court,  however,  should  not  have  left  it  to  the  jury  to  say 
whether  the  rule  was  reasonable  which  requires  that  employes 
shall  use  a  stick  in  coupling  cars,  or  which  prohibits  them 
from  going  between  cars  while  in  motion  to  couple  or  un- 
couple. As  a  matter  of  law  the  rule  is  reasonable.  When  the 
proof  shows  that  the  company  refused  to  furnish  sticks,  or 
that  the  duty  required,  on  account  of  the  appliance  or  other 
proper  causes,  oould  not  be  performed  without  a  violation  of 
the  mle,  the  master  cannot  invoke  the  rule  for  its  protection. 
In  such  cases  the  court  might  and  should  hypothesize  the 
enforcement  of  the  rule  upon  the  finding  of  the  jnry  as  to 
these  facts. 

We  have  attempted  to  limit  and  define  the  proper  bouudft- 
ries  of  usage  ana  custom  as  applicable  to  the  facts  in  this 
case.  Charge  No.  1,  requested  by  defendant,  was  properly 
refused.  Charge  No.  3  is  abstract,  as  there  is  no  evidence 
tending  to  show  the  car  was  in  Hnutsvilie  prior  to  October. 
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Charges  2,  i,  5,  7,  9,  and  10  were  faulty,  in  iguoring  the  evi- 
deoce  whicli  tended  to  sliow  i)iat  on  account  of  the  conditiou 
of  the  appliances  the  duty  could  not  be  performed  except 
by  gniu};  Detween  the  cars.  Charge  8  assumes  that  John  L. 
Grahum  did  not  examine  the  draw-head  and  coupling  appara- 
■  tus.  This  was  a  fact  to  be  determined  by  the  juiy.  Charge 
11  utates  the  law  very  clearly,  aa  we  understand  it,  and  ought 
to  have  been  given.  Charge  6  alao  ought  to  have  been  given. 
If  desired,  and  the  evidence  justihed  it,  an  explanatory  charge 
should  have  been  requested  by  appellee. 

Beversed  and  remanded. 

Walker,  J.,  not  sitting. 


Kew  Yobk,  TiAKg  Ekie'(&  Westebh  B.  Oa 

(132  2feu,   York,  570.) 

Injury  Xa  Employ*!  — Contributory  NsKliganco  —  Disregard  of  Rulai.— 
Where  an  employ*5  receives  injury  owing  ui  liia  fHilure  to  obey  rules  he  can- 
not recover,  slthougli  the  negligence  of  the  employer  waa  in  part  responsi- 
ble for  the  injury. 

Knowlodge  of  Rule  by  Employe. — Although  a  brakeman  was  not  fur- 
nistied  with  a  copy  of  the  book  containing  the  rules  of  the  rulroad  com- 

JiBny  for  the  government  of  employSs,  nor  required  to  read  it,  jet  if  he  has 
requently  seen  and  read  a  copy  of  such  rules,  kept  in  one  of  the  cars  in  a 
place  to  wliich  all  the  employ^  had  access,  be  cannot  recover  for  injuries 
caused  by  his  disregard  of  such  rules. 

Deftctive  Brake* — Train  Qoing  Down  Grade — Failure  of  Brakentan  to 
Examine  Brakes— Contributory  Negligence. — In  the  absence  of  rules  re- 
quiring brakemea  to  examine  brikes,  it  is  the  duty  of  a  brakemao  on  a 
heavily  loaded  train  to  know,  before  reaching  a  point  where  a  long,  steep 
descent  began,  whether  the  trnin  contsina  the  requisite  number  of  brake* 
to  properly  check  its  speed.  IF  they  fail  to  make  the  proper  examination, 
knd  the  brakes  prove  insufflcienr.  and  they  receive  injury  in  consequence, 
tfaeir  contributory  negligence  precludes  a  recorery. 

Apfeal  from  general  term  supreme  court.. 
Action  to  recover  damages  for  personal  injuries. 
James  II.  Sevens,  Jr.,  for  appellant. 
John  0.  Record,  for  respondent. 
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Fabeeb,  J. — Apri]  25, 1887,  a  train  crew,  of  which  the  plain- 
tiff, was  a  member,  consisting  of  an  engineer,  fireman,  oon- 
■utod.  doctor,  and  four  brakemen,  undertook  to  take  a 
train  of  40  cars,  loaded  with  coal,  from  Brockwaj- 
Tille  to  Bradford,  a  distance  of  between  60  and  80  miles.  Que 
of  the  rules  of  the  Gompany  then  in  force,  relating  to  the 
duties  of  brakemen,  provided  that  they  should  "  assist  in  the 
Bhifting  and  making  np  trains,  and,  before  starting,  mast  test 
the  handbrakes,  and  see  that  thej  are  in  proper  condition  and 
work  easily,  and  see  that  the  train  signals  are  in  good  order 
and.  ready  for  immediate  use."  Before  starting  this  train  from 
Brockwayville  the  brakemen,  of  whom  the  plaintiff  was  one, 
did  not,  uor  did  any  of  them,  test  the  hand-brakes ;  so,  when 
the  train  moyed  out,  whether  they  were  in  good  working  order 
or  not  the  brakemen  were  not  informed.  At  Johnsonburg, 
about  28  miles  distant,  the  cars  were  usually  inspected,  but 
on  this  occasion  such  precantion  was  omitted,  itlthongh  the 
train  was  on  a  side  track  for  nearly  two  hours.  But  such 
omission  did  not  prompt  the  brakemen  to  test  the  brakes,  al- 
though it  appears  from  their  testimony  that  with  such  heavily 
laden  cars  the  brakes  frequently  get  out  of  order  after  a  train 
has  started  towards  its  destination.  Until  the  train  reached 
freeman's  switch  each  of  the  four  brakemen  had  charge  of 
^e  brakes  on  10  cars,  the  plaintiff  having  charge  of  the  last 
10.  At  that  place  one  of  the  brakemen  was  injured,  and  there- 
after the  plaintiff  took  charge  of  the  last  20  cars  of  the  train. 
From  Crawford's  Junction  there  is  a  down  grade  in  the  di- 
rection in  which  the  train  was  running  for  a  distance  of  nearly 
6  miles,  averaging  over  100  feet  to  the  mile.  At  some  places 
the  incline  is  greater  than  at  others,  and  there  are  a  number 
of  sharp  curves  and  some  reverse  curves.  The  plaintiff's  wit- 
nesses unite  in  testifying  that  the  grade  was  so  steep  and  the 
curves  so  numerous  that,  in  order  to  take  a  train  of  40  loaded 
coal-cars  down,  it  was  necessary  to  have  from  30  to  35  brakes 
in  good  working  order.  It  also  appeared  that  these  brakemen 
had  more  or  less  experience  in  taking  brains  down  Shanty 
hill,  and  that  the  plaintiff  had,  in  the  capacity  of  brakeman, 
taken  part  in  running  trains  up  and  down  this  hill  for  seven  or 
eight  years  prior  to  the  date  of  the  accident.  Yet  when  Craw- 
ford's Junction  was  reached,  from  which  point  this  steep  de- 
scent began,  with  full  knowledge  of  the  dangers  incident  to  an 
attempt  to  take  snch  a  train  down  without  having  30  or  35 
brakes  in  good  working  condition,  and  well  knowing  that  the 
brakes  on  heavily  loaded  cars  are  apt  to  get  out  of  order 
while  a  train  is  in  motion,  neither  the  plaintiff  nor  bis  associ- 
ate brakeman  had  made  any  effort  to  test  the  brakes  for  the 
purpose  of  ascertaining  whether  they  were  in  condition  to  do 
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the  work  abont  to  be  required  of  tbem.  Ab  the  train  left 
Crawford's  Junctioa  the  brakeroen  commeuced  to  set  the 
brakes,  and  tbeu,  according  to  their  testimony,  ascertained  for 
the  first  time  that  a  number  of  them  would  not  work.  But  it 
■was  then  too  late  to  either  repair  them  or  side-track  the  cars 
having  the  defective  brakes,  as  was  the  custom,  for  the  train 
was  beyond  control.  Kealiziug  the  danger  of  the  situation, 
the  brakemen  employed  their  best  efforts  to  check  the  rapid 
movement  of  the  train,  but  without  avail,  and  its  speed  kept 
on  increasing,  until  it  was  running  at  the  rate  of  60  miles  an 
hour,  when  the  greater  portion  of  the  train  was  thrown  from 
the  track,  the  cars  piled  ou  top  of  each  other,  resulting  in 
(Treat  loss  of  property  to  the  defendant  and  personal  injury  to 
the  plaintiff. 

It  is  the  contention  of  the  plaintiff,  who  was  one  of  the  re- 
sponsible actors  in  the  occurrences  which  resulted  pi^iatin 
in  such  serious  damage  to  the  property  of  tlie  de-  t»«i*dB«  or 
fendaut,  that  it  should  also  respondto  him  in  dam-  "***■ 
ages  for  his  personal  injuries.  It  is  not  contended  that  the 
defendant  omitted  to  provide  suitable  rules  and  regulations 
for  the  management  of  its  railroad,  nor  that  it  omitted  to  em- 
ploy competent  and  skilful  men  to  keep  its  railroad  apparatus 
in  proper  working  order,  and  to  operate  its  trains,  and,  if  it 
had  appeared  that  its  rules  and  regulations  had  been  put  in 
possession  of  these  several  brakemen  with  instructions  to 
read  and  observe  them,  this  case  would  have  been  brought 
within  the  rule  laid  down  in  Byrnes  v.  Bailroad  Co.,  113  JT 
Y.  251,  21  N.  E.  Rep.  50,  and  the  defendant  absolved  from 
liability.  But,  in  the  absence  of  such  proof,  the  learned  trial 
court  reached  the  conclusion  that,  if  the  plaintiff  did  not  have 
actual  knowledge  of  the  existence  of  the  rules,  he  could  not 
be  held  responsible  for  his  failure  to  test  the  brakes,  and 
might  recover.  That  question  he  submitted  to  the  jury,  who 
found  in  favor  of  the  plaintiff. 

We  shall  first  consider  whether  there  was  any  evidence 
authorizing  the  jury  to  find  that  the  plaintiff  did  not  have 
knowledge  of  the  rule  of  the  company,  which  undispntediv  he 
failed  to  obey,  for,  if  not,  the  refusal  to  dismiss  the  complaint 
was  error.  The  plaintiff's  evidence  in  that  regard  is  as  fol- 
lows: "Question.  In  your  caboose  you  had  a  little  book  of  in- 
stmctious — ^Mr.  Bowen's  Book  of  Instructions — didn't  you? 
Answer.  No,  sir.  Q.  Look  at  that,  and  see  if  you  recoguize 
that.  (Counsel  presents  book  to  witness.)  A.  I  saw  one  of 
them.  We  didn  t  have  none  in  the  caboose.  I  had  seen  tliem 
before.  I  knew  the  company  had  such  books,  because  John 
Bums,  when  I  was  braking  for  him,  had  one.  He  was  my 
conductor.     Q.  Where  did  ne  keep  them?    A.  He  had  them 
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in  his  desk — in  the  trnnk  in  the  ba^^e  car.  I  had  seen 
these  a  great  maur  times.  I  knew  that  they  had  them.  I 
knew  that  thej  had  been  used  during  the  last  time  I  was  in 
the  service  of  the  conpanj.  Q.  That  stated  what  the  duties 
of  the  different  persons  were — conductors,  engiaemen  and  flag- 
men, etc.  ?  A.  Yes,  sir.  Q.  The  trainmen  had  access  to  it — 
they  had  an  opportunity  of  seeing  that  and  reading  that  ?  A. 
Tee,  sir.  Q.  You  read,  don't  you  ?  A.  Yes,  sir.  Q.  Have  you 
read  in  that?  A.  I  read  one  at  one  time  ;  the  only  one  I  saw. 
Q.  How  long  before  you  got  hart  that  you  read  one  of  these 
books  ?  A.  It  was  five  or  six  years.  Q.  Did  they  give  you 
any  book — furnish  yon  any  book  ?  A,  No,  sir.  Q,  Nor  mles  ? 
A.  No,  sir.  Q.  Now,  joo  understand  that  the  duties  were  con- 
tained in  this  book,  of  course  ?  A.  I  didn't  understand  a 
^eat  deal  of  it,  because  I  jnst  read  over  one  or  two  pieces  in 
it.  I  understood  there  was  printed  in  that  the  duty  of  each 
man — the  brakemen  and  engineers  and  conductors."  In  this  ' 
connection  we  quote  the  evidence  of  the  conductor,  who  was 
called  on  the  part  of  the  plaintiff,  and  was  in  charge  of  the 
train  at  the  time  of  the  accident :  "  Question.  Do  you  rec(^- 
nize  this  as  a  guide-book — a  book  of  rules  of  the  defendant  ? 
(Counsel  presents  book  to  witness.)  Answer.  Yes,  sir ;  it  was 
in  force  tlien.  At  page  83  is  a  specification  of  the  duties  of 
the  flagman.  Q.  Did  you  have  in  your  caboose  one  of  these 
books  of  Mr.  Bowen's,  bearing  date  June  1,  1883  ?  A.  There 
was  one  of  the  books  in  the  caboose,  iu  the  desk.  One  was 
generally  kept  there  in  the  caboose,  and  was  there  at  this 
time.  I  don  t  know  bow  long  it  had  been  there.  We  gener- 
ally had  one  upon  tLe  train,  to  which  all  these  employes  had 
access.  These  I  understand  to  be  a  dupUoate  of  tlie  rules 
and  regulations  furnished  the  employes  of  the  company.  The 
duties  of  freight  brakeman  I  find  on  page  83."  It  will  be  ob- 
served that  the  witness,  in  the  course  of  his  testimony,  said, 
with  reference  to  this  book  of  rules,  that  when  John  Burns 
was  his  coudactor  he  (Bums)  kept  it  in  his  desk  in  the  bag- 
gage-car ;  that  witness  had  seen  it  a  great  many  times  j  knew 
Hiey  had  it  in  use  during  the  time  he  was  in  the  service 
of  the  company  ;  that  the  trainmen  had  access  to  it,  and  an 
opportunity  of  seeing  it  and  reading  it ;  that  he  could  read, 
and  had  read  one  ;  and,  further  strengthened  the  positiveness 
of  his  statement  by  asserting  the  fact  tliat  the  book  stated 
the  several  duties  of  the  positions  of  conductor,  engiuemen, 
flagmen,  etc. 

Now,  in  the  testimony  so  far  quoted,  there  is  nothing  which 
contradicts  or  tends  to  contradict  his  assertion  that  ne  had 
seen  the  book,  had  read  it,  and  knew  that  it  stated  the  duties 
of  the  different  grades  of  employes.     On  being  recalled,  the 
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plaintiff  testified  &b  follows  :  "  Question.  Were  you  ever  fur- 
uished  one  of  these  books?  Answer,  No,  sir.  Q.  And  re- 
quested aud  required  to  read  it  ?  A.  'So,  sir ;  never.  Q. 
Anything  ever  said  to  you  about  it  by  your  employer?  A. 
No,  sir.  Q.  Yet  you  knew  it  was  one  of  the  books  of  the 
company,  and  contained  the  train-rules?  A.  Yea,  air."  This 
evidence,  it  will  be  observed,  does  not  in  any  way  contradict 
or  vary  that  previously  given.  The  plaintiff  declarea  that  he 
was  not  fnmished  with  a  book  of  rules,  not  that  he  did  not 
-  see  one  or  have  access  to  it.  He  asserts  that  he  was  not  re- 
quested or  required  to  read  it,  not  that  he  did  not  in  fact  read 
it.  The  apparent  object  of  this  testimony  was  to  show  that 
the  company  did  not  bring  the  rules  to  his  attention  in  the 
manner  it  should  have  done.  But  the  question  we  are  consid- 
ering is  not  whether  the  defendant  properly  promulgated  the 
roles  as  to  the  plaintiff,  but  whether  they  in  fact  came  to  his 
knowledge,  and  we  think  the  evidence  permits  no  other  infer- 
ence than  that  they  did.  As  the  failure  to  obey  the  roles  oc- 
casioned the  accident,  the  plaintiff,  vrhose  neglect  was  in  part, 
at  least,  responsible  for  it,  cannot  require  the  defendant  to 
compensate  him  for  his  injuries. 

Had  he  been  unacquainted  with  the  printed  rales,  we  think 
he  should  not  have  recovered.  Neither  the  plain- 
tiff nor  iiis  associate  brakemeu  can  offer  as  an  ex-  ^^.'^""^ 
cnse  for  their  conduct  that  they  were  without  "^  *'■'*• 
adequate  experience  in  the  handlmg  of  trains,  or  unfamiliar 
with  the  duties  or  with  the  dangers  incident  to  running  a 
heavy  train  down  Shanty  hill.  They  had  been  long  employed 
in  that  work  ;  knew  the  brakes  were  liable  to  get  out  of  order 
while  a  heavily  loaded  coal  train  was  moving  over  such 
grades ;  were  fully  acquainted  with  this  particular  railroad, 
the  plaintiff  having  been  a  brakeman  on  it  between  7  aud  8 
years ;  and  understood  fully  the  danger  of  attempting  to  take 
a  train,  consisting  of  40  cars  loaded  with  coal,  down  Slianty 
hill  with  leas  than  30  or  35  brakes  in  good  condition.  It  fol- 
lows that,  in  the  absence  of  printed  instructions,  the  plaintiff 
and  the  rest  of  the  train  crew  well  knew  that  their  duty  to 
their  employer  and  a  proper  regard  for  their  own  personal 
safety  made  it  incumbent  upon  them  to  know,  before  reaching 
the  poiut  where  the  steep  descent  began,  which  continued  for 
nearly  six  miles,  whether  the  train  contained  the  requisite 
uuml>er  of  brakes  to  properly  check  its  speed ;  and,  as  a  nec- 
essary consequence,  the  plaintiff  cannot  reqidre  the  defendant 
to  make  good  to  him  the  damages  resulting  from  an  injury 
which  could  not  have  been  sustained  had  he  and  his  co- 
employes  observed  that  reasonable  care  and  caution  which 
their  experience  suggested  and  the  sitoatiou  demanded. 
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The  judgment  slioald  be  reversed.  All  concor,  except 
Bbadlet  and  Vann,  JJ.,  dissenting. 

Contributory  Nsgligvnce  of  Employs!  in  Diiragardini;  Rulu.  — 8m 
Norltitni  Puc.  R.  Co.  e.  Nickels,  and  Dole,  anta,  p.  888,  8M;  Memphis  tc 
C.  K.  Co.  V.  GraliKm,  ante.  p.  SB6;  yrtincia  t>,  Ksdbu  Citj,  8t.  Jo  &  O.  B, 
R.  Co..  patl;  Overby  d.  CliuBapeake  &  O.  R  Co.,  pott. 

Ditregard  <(f  Rule*  in  Jumping  on  Momug  Car. — A  brakeman  who  uddsc- 
estarily,  and  in  violatioa  of  a  rule  forbidding  such  conduct,  jumps  on  a 
moviog  car  and  ia  injured  by  a  hand-bold  pulling  out,  is  guilt;  of  contrib- 
utor; aegligeoce  and  cnanot  recover.  Wilaou  r.  Micbigau  Central  R.  Co. 
(Mich..  Dec.  3,  1892.)  58  N.  W.  Itep.  787. 

Disregard  of  RuUt  Hequiring  IiitpaetUm  of  Forei^  Cart. — A  freight  train 
conductor  cannot  recoTer  damages  (ur  injuriea  caused  by  hia  failure  to  in- 
spect a  defective  foreign  car,  where,  by  the  known  rules  of  (he  company, 
such  duty  IB  cast  upon  him.  Fort  Wayne,  C.  &  L.  R.  Co.  s.  Grubb,  (Ind., 
Ma;  23,  1892,)  SI  N.  B.  Rep.  460. 

Brakeman  Hiding  in  Engine  Cui.^Where  a  brakeman,  was  injured  while 
riding  in  the  engine  cab  in  violation  of  the  rules  aod  regulations  of  the 
compan;,  this  alone  doea  not  amount  to  cootributor;  negligence  auch  as  to 
defeat  a  recover;  unless  it  is  bIuiwd  that  the  rules  uid  regul&tiona  were 
known  to  the  brakemaB.  CoDoera  e.  BurlingtOD,  G.  R.  &  N.  R.Co.  (Iowa), 
63  M.  W.  Bep.  1092. 


Francis 


Kamsas  Cnr,  St.  Joseph  &  Codmou,  Butpfb  E.  Co. 

(SfiMcmri  Supreme  Court,  May  81,  1892.) 

Injury  to  Employe— Contributory  NsgllKsnes— DlirsKVd   of  Ruie> — A 

awitchman  struck  by  an  engine  while  attemptiag  to  get  on  board  while 
Standing  in  the  middle  of  the  track  by  stepping  od  the  foot-board,  in  dis- 
regard of  a  known  rule  forbidding  auch  conduct,  is  guilty  of  contributor; 
negligence,  and  there  can  ba  no  recovery  for  hia  death  ao  caused.  In  an 
action  to  recover  damagea  for  his  death  the  jur;  should  be  charged  that 
sucli  a  rule  is  reasonsble. 

Same— Ucage  of  Violating  Rula< — Where  a  rule  promulgated  by  a  rail- 
road ciimpany  ri'cilea  that  hb  purpose  is  to  put  an  end  to  the  practice  of 
emplo;^  getting  on  moving  engines  while  atanding  in  the  middle  of  the 
track  and  atepping  on  the  foot-board,  it  is  not  rendered  nugatory  by  being 
Tiolated  b;  emploj&  at  will,  where  the  evidence  shows  no  acquiescence  on 
the  part  of  the  company. 

Notice  of  Rule  to  Employe — Qutstlon  for  Jury. — Where  a  rule  for  the 
government  of  railroad  employes  is  copied  into  an  order-book  containijg 
all  apeciul  instructions  to  them,  and  kept  where  the;  have  access  to  it,  and 
is  posted  in  the  yard-masters  office  into  which  the  business  of  switchmen 
called  them,  the  question  whether  a  switchman  had  notice  of  auch  rule  ia 
for  the  jury,  the  evidence  not  showing  the  length  of  hia  acrvice. 
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Appeal  from  Bnchaaan  circuit  court. 

Action  for  damages  od  account  of  the  death  of  plaintifTB 
husband,  Charles  Francis,  by  the  alleged  negligence  of  de- 
fendant. Deceased,  plaintiff^  busband,  vas  in  the  employ  of 
defendant  in  the  capacity  of  a  switchman,  in  its  yards  at  St. 
Joseph.  While  in  the  performance  of  his  duties  as  switchman, 
on  the  nightofMarch  27,1688,  be  was  struck  and  killed  by  the 
switch  engine  with  which  he  was  working.  The  charge  of  neg- 
ligence made  in  the  petitiou  consisted  in  the  employment  of  an 
incompetent  and  unskilful  engineer,  who  was  ignorant  of  the 
signals  in  use  in  the  yards,  by  which  the  switching  crew  was 
governed  ;  in  retaining  such  engineer  in  its  service  after  notice 
of  such  incompetency,  unskiUulness,  and  ignorance ;  and  by 
and  through  the  incompetency,  negl^ence,  nnskilfulness,  and 
disregard  of  signals  by  said  engineer,  the  collision  and  death 
were  occasioned.  The  answer  was  a  general  denial,  a  plea 
that  the  injuries  and  consequent  death  of  Charles  Francis 
were  the  result  of  one  of  the  usual  and  ordinary  perils  of  his 
employment  in  which  he  was  engaged,  and  which  he  assumed, 
aud  a  plea  of  contributory  negligence.  The  yards  of  defend- 
ant at  St.  Joseph  extend  north  and  south.  At  the  extreme 
north  end  of  the  yards  fhe  passenger  tracks  are  on  the  east, 
and  the  freight  tracks  on  the  west  These  tracks  are  con- 
nected by  a  transfer  track  used  for  transferring  cars  from  one 
track  to  the  other,  A  switch  engine  differs  from  a  road 
engine  in  having  no  pilot  or  "  cow-catcher,"  but  instead  a 
.  board  is  extended  across  in  front,  which  is  used  by  switch- 
meu  to  stand  on  while  the  engine  is  moving,  and  while  coup- 
ling cars  to  the  front  end  of  the  engine.  The  engineer,  fire- 
man, and  three  switchmen  constituted  the  crew,  Charles 
Francis  being  ona  of  the  switchmen.  The  engine  and  crew 
bad  been  at  work  in  the  yard,  and  moved  up  north  for  the 

{tnrpose  of  transferring  the  engine  from  tlie  passenger  to  the 
reight  tracks.  The  duty  of  deceased  required  him  to  open 
the  switch  from  the  passenger  to  the  transfer  track.  The 
engine  moved  backward,  north,  the  deceased  riding  on  it, 
until  it  passed  the  switch  far  enough  to  clear  it,  and  stopped. 
Deceased  got  off  the  engine  and  threw  tbe  switch ;  the  engine 
then  moTed  forward,  south,  over  the  switch  onto  the  transfer 
track,  and  a  few  feet  south  of  the  switch,  struck  deceased, 
while  occapying  a  position  between  the  rails,  near  the  west 
one,  ran  over  and  crushed  Lis  legs,  from  which  he  afterward 
died.  These  facts  are  practically  undisputed.  The  contro- 
Terted  facts  relate  to  tbe  signals  given  the  engineer  at  this 
point,  and  the  manner  in  which  they  were  responded  to,  and 
will  be  considered  in  discussing  the  legal  questions  involved. 
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At  the  time  of  this  accident,  and  for  some  time  previous,  a 
strike  among  the  eDgineers  of  defendant  existed,  and  many  of 
them  had  left  the  road.  There  vas  also  discontent  among  the 
switchmen,  thongh  up  to  that  time  no  actual  strike  had  oc- 
curred. The  engineer  of  whom  complaint  was  made  was  em- 
ployed by  defendant  two  days  prior  to  tlie  accident,  and  this 
was  the  second  night  he  had  worked  in  the  yards,  deceased  also 
working  with  him  the  first  night.  There  is  no  evidence  tend- 
ing to  prove  a  want  of  proper  care  on  the  part  of  defendant 
in  its  employment  of  the  engineer,  and  in  its  examinations  and 
tests  of  his  competency.  There  was  evidence  tending  to 
prove  that  the  engineer  was  not  familiar  with  the  signius  in 
use  in  defendant's  yards,  or  was  either  negligent  of  their 
observance  or  incompetent  to  respond  to  them  promptly  and 
carefully,  and  that  defendant  had  notice  of  these  dencienciea 
before  uie  injury  to  deceased.  Defendant  had  a  rule  in  force 
at  the  time  of  this  accident  which  forbade  switchmen  and 
others  from  jumping  on  engines  while  in  motion  from  the  mid' 
die  of  the  track.  That  Charles  Francis  stood  between  the  rails 
of  the  track  as  the  engine  approached  him,  for  the  purpose  of 
stepping  upon  the  foot-board  in  front,  is  undisputed.  The 
evidence  tended  to  prove  that  Francis  signalled  the  engine 
forward  ;  that  when  it  got  very  near  him  it  checked  its  speed 
for  a  moment,  as  Francis  undertook  to  step  upon  the  board, 
and  immediately  spurted  forward,  causing  him  to  lose  his 
footing  and  the  wheels  to  pass  over  him.  Defendant  insiBta 
that  the  judgment  in  this  case  should  be  reversed  on  any  one 
of  two  principal  grounds :  First.  That  the  injury  was  caused 
by  disobedience  of  a  positive  rule  adopted  for  the  safety  of 
switchmen.  Second.  'Hiat  the  injury  was  caused  by  the  neg- 
ligence of  deceased  in  standing  between  the  rails  in  front  of  a 
'moving  engine,  and  attempting  to  get  upon  it  from  that  posi- 
tion. These  propositions  were  both  raised  under  the  refusal 
of  the  court  to  direct  a  verdict  for  defendant  under  all  the 
evidence.  Other  minor  questions  were  also  insisted  upon. 
Spencer,  Bumea  dt  Moaman,  for  appellant 
Jos.   ir.  Boyd  and  £enj.  I'hiUip,  for  respondent. 

Macfarlake,  J. — 1.  The  rule  referred  to  in  the  statement 
■was  as  follows :  "  St.  Joseph,  Mo.,  May  12th,  1887.  To  fore, 
men,  switchmen,  and  others :  It  has  become  quite 
OntrikaUrr  a  practice  for  the  yardmen,  as  well  as  others,  to 
ir'b^i**'"  J'*'"?  "°  "O^  "^  switch  engines  while  they  are  in 
„i,.  motion,  by  standing  in  the  middle  of  the  track,  and 

stepping  onto  the  foot-board.  *  *  *  This  practice 
most  be  stopped.    Yard  and  train-men  wishing  to  get  on 
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Bvitefa  engines  must  get  on  from  the  sides.  *  *  *  Parties 
getting  on  and  off  engines  while  they  are  in  motion  do  so  at 
fiieir  own  risk.  S.  P.  Jeiteie8,  Train-master.  J.  B.  Habdy, 
Superintendent." 

The  engine  bj  which  Francis  was  killed  was  provided  with 
a  foot-lioard  in  the  rear  and  one  on  each  side  of  the  tender, 
besides  the  oue  in  front  of  the  engine.  That  deceased  mider- 
took  to  get  upon  this  engine  in  a  manner  directlv  and  posi- 
tively prohibited  by  this  salutary  rule,  and  in  tlie  attempt 
^ras  struck  and  killed,  stand  undisputed  upon  the  record  in 
this  case.  There  was  proof  of  no  emergency  or  other  neces- 
sity offered  in  excuse  for  his  conduct.  The  act  was  deliber- 
ate, and,  for  all  that  appears,  wholly  unnecessary.  What 
should  be  the  legal  effect  of  this  conduct  as  affecting  the  right 
of  recoTery  in  this  case?  The  duties  of  engineers  and  switch- 
men in  the  yarda  of  railroads,  in  moving  cars  and  engines 
over  cpmplex  networks  of  tracks  and  switches,  are  exceedingly 
liazardous,  aud  common  humanity  demands  that  the  persons 
or  corporations  employing  them  should  use  reasonable  pre- 
cautioDS  for  securing  their  safety.  Hence  it  is  said,  in  Beagan 
V.  Hailroad  Co.,  93  Mo.  352:  "One  who  employs  servants  in 
complex  and  dangerous  business  ought  to  prescribe  rules  suf- 
ficient for  its  orderly  aud  safe  management.  His  failure  to 
do  so  is  a  personal  negligence,  for  the  consequences  of  which 
he  is  liable  to  his  servants."  As  is  also  said  in  another 
jurisdiction:  "The  law  imposes  upon  a  railroad  company  the 
duty  to  its  employes  of  diligent  care,  *  *  *  to  make  and 
promulgate  rules,  which,  if  faithfully  observed,  will  give  rea- 
snuable  protection  to  the  employ^."  Abel  v.  President,  103 
N.y.581,28Am.  &  Eng.  R.Cas.497.  It  would  be  most  unrea- 
fiouable  aud  unjust,  after  imposing  upon  the  master  the  duty 
of  promulgating  a  rule  for  securing  tne  safety  of  his  servant, 
to  permit  the  servant  to  recover  from  the  master  damages 
for  injuries  which  the  observance  of  the  rule  would  have  pre- 
Tentea.  As  a  master  is  bound  at  his  peril  to  make  the  rules, 
the  servant  should  be  equally  bound  at  his  peiil  to  obey 
them.  In  such  case  the  disaster  is  brought  upon  the  servant 
by  his  own  voluntary  act,  and  he  and  not  the  ma^iter,  who 
had  discharged  his  duty,  should  bear  the  consequences.  So 
it  has  been  uniformly  ruled.  Schaub  v.  Railway  Co., 106  Mo.  74; 
Alcorn  V.  Railway  Co.,  48  Am.  &  Eng.  K.  Gas.  138;  Railroad 
V.  Thomas,  51  Miss.  641 ;  Shanny  v.  Androscoggin  Mills,  66 
Me.  429 ;  Lockwood  v.  Railway  Co.,  55  Wis.  60,  6  Am.  &  Eng. 
B,  Cas.  151 ;  Sumwalt  v.  Railroad  Co.,  36  Mo.  App.  667  ;  Lyon 
V.  Railway  Co.,  31  Mich.  429.  See,  also,  other  cases  cited  in 
brief  of  cotmsel. 

2.     It  is  said  by  counsel  tli.it  this  rule  was  nugatory,  for 
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the  reasoD    that  the  employ^    violated   it    at    their  own 

•win  and  pleasore.  We  are  not  of  that  opin- 
bdtC^^k*'     ^°°*      ^^®    "^^®    itself    shows    and    reciteB    tkat 

yardmen  were  in  the  habit  of  jumping  on  engines 
in  the  manner  prohibited,  and  the  express  purpose  of  the 
role  was  declared  to  be  to  put  an  end  to  this  practice.  It 
has  been  held  bj  this  court  that  if  there  was  an  established 
usage,  on  the  part  of  those  employes  whose  conduct  a  rule 
was  intended  to  regulate,  known  and  acquiesced  in  bj  their 
superior  officers,  to  disregard  the  rule,  one  of  such  employ&i 
should  not  be  held  guilty  of  contributory  negligence  for  its 
violation.  Barry  v.  Railroad  Co.,  98  Mo.  69.  There  is  no 
evidence  here  showing  an  established  usage  of  violating  the 
rule  on  the  part  of  yardmen,  nor  an  acquiescence  on  the  part 
of  their  superior  officers  in  even  a  single  infraction.  On  the 
contrary,  G.  D.  Smith,  one  of  plaintiff^ s  own  witnesses,  testi- 
fied very  positively  that  the  rale  was  not  only  in  force  in  the 
yard,  but  was  enforced  by  defendant. 

3.  That  Francis  was  not  bound  by  the  mle,  unless  he  had 
knowledge  of  its  existence,  is  unquestioned.     The  difficulties 

in  the  case  lie  here.  It  was  shown  that  the  mle 
P"**"*^  was  copied  into  an  order-book,  where  all  special 
J^  instructions  to  employes  nere  kepi    The  book  was 

kept  in  the  office  oi  the  trainmaster,  where  the 
train  and  yardman  had  access  to  it.  It  was  also  posted  "  in 
the  roundhouse  and  machine-shops  and  in  the  middle  yard." 
"  It  was  put  up  in  the  yard-master's  office  in  the  middle  yard. 
The  business  of  the  yardmen  and  switchmen  called  them  into 
that  office  every  day  more  op  less," — so  testified  the  train- 
master, JefEries,  and  I  find  no  evidence  conflicting  with  what 
he  says.  The  court  instructed  the  jutr  that  if  the  rule  was 
"  so  posted  or  published,  then  said  Francis  was  bound  by 
said  rule,  and  it  was  not  necessary  that  the  defendant  should 
prove  that  said  Francis  did  actually  read  or  know  the  con- 
tents of  said  rule."  Certainly  defendant  could  claim  no  more 
favorable  instruction  than  this.  But  it  is  properly  claimed 
that  if  the  instruction  correctly  declared  the  law,  there  being 
no  confiict  in  the  evidence  that  the  rule  was  posted  and  pub- 
lished, as  the  jnry  was  required  to  find,  then  there  was  no 
question  of  fact  for  the  jury,  and  the  court  should  have  de- 
olared,  as  a  matter  of  law,  that  deceased  had  knowledge  of 
the  rule,  and  was  bound  by  it.  Juries  are  to  try  issues  of 
fact  Wlien  the  facts  are  undisputed,  no  issue  remains  for  a 
jury  to  determine.  Yet,  we  are  not  willing  to  go  the  length 
this  instruction  goes  in  presuming  notice,  ana  are  nnwdl- 
ing  to  say,  as  a  matter  of  law,  that  defendant  had  notice  of  the 
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lule,  because  it  had  been  recorded  in  an  order-book  and 
})osted  in  public  places,  vhere  the  duties  of  yardmen  called 
tbem.  Uaqaestionably,  notice  may  be  presumed  under  a  cer- 
tain state  of  facts  and  circumstances,  depending  apon  the 
character  and  effect  of  the  role,  the  length  of  the  service  of 
the  person  to  be  charged,  and  the  manner  in  which  it  was 
promulgated  and  kept  before  those  to  be  affected  by  it. 
Alcorn  v.  Railroad  Co.  (Mo.),  53  Am.  4  Eng.  B.  Gas.  87 ; 
Bailroad  Co.  v.  Lucado  (Va.),  10  S.  E.  Sep.  422.  It  would  be 
unreasonable  to  charge  cue  with  coustructiTe  notice  of  a  rule 
which  the  evidence  fails  to  show  was  posted  during  the  term 
of  his  employment.      Under  the  facts  and  circumstances,  as 


developed  in  this  case,  the  jury  should  have  determined 
whether  Francis  had,  or  did  not  have,  notice  of  the  rule. 

4.  From  what  has  been  said,  it  follows  that  this  instruction 
aeked  by  defendant  should  have  been  given ;  "  (19)  The  court 
instructs  the  jury  that  the  rule  read  in  evidence  is 
reasonable,  and  the  defendant  company  had  the     «««""*i^ 
right  to  require  switchmen  in  its  service  to  cou- 

lorm  their  actions  to  its  provisions  while  performing  their 
duties,  as  such  switchmen.'  Deeds  v.  Railway  Co.,  74  Iowa, 
164 ;  Wolsey  v.  Railway  Co.,  33  Ohio  St.  234. 

5.  It  does  seem,  Jrom  a  common-sense  standpoint,  the 
grossest  negligence  for  one,  however  extensive  his  experience, 
to  stand  between  the  rails,  in  front  of  a  moving  engiae,  for 
the  purpose  of  stepping  upon  it,  as  it  approaches, 

when  a  misstep,  a  slip,  a  stumble,  or  a  moment's  Riikiwntd 
hesitation  on  his  part,  or  an  irregular  movemeut  of  ""^  *«•»•»*- 
the  eugine,  would  result  in  almost  certain  disaster. 
Still,  if,  without  &  rule  forbidding  such  practice,  it  had  grown 
into  a  common  custom  among  yardmen,  as  one  of  the  methods 
Qsed  in  the  disehat^e  of  their  duties,  and  was  known  to  be 
such  by  the  master,  then  deceased  only  assumed  the  risk  of 
injury  ordinarily  incident  to  such  a  hazardous  practice ;  he 
did  not  assume  the  risk  of  injury  from  the  negligence  of  an 
engineer  who  was  imcompetent  or  careless,  and  who  was  re- 
tained by  the  master  after  knowledge  of  such  incompetency. 
Deceased  was  entitled  to  require  of  the  master  diligence  and 
care  in  providing  a  competent,  careful,  and  skilful  engineer. 
After  that  he  took  upon  himself  the  risks  of  injury  from  his 
own  voluntary  methods  of  discharging  his  duties.  Loeffler  v. 
Railway  Co..  96  Mo.  270  ;  Price  v.  Railway  Co.,  77  Mo.  508, 
16  Am.  &  Eng.  R.  Cas.  168 ;  Gibbons  v.  Railway  Co.,  66  Iowa, 
231 ;  RaUway  Co.  v.  Jones,  95  U.  8.  445. 

&  Plaintiff's  right  of  recovery  should  have  been  to  depend 
npon  whether  he  was  acting  in  violation  of  a  known  rule  of 
HiB  defendant  company,  which  was  in  force  in  its  yards  at  the 
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time  of  the  injury,  and  the  JQiy  ahoald  hare  been  so  in- 
fibucted. 

Jadgment  reversed,  and  canse  remanded.     All  concur. 

Contributory  Nsgligflnce  of  Emplojei  in  Diiri^ardlng  Rulsi.  — gee 
Nortberu  Puc.  R.  L'u.  d.  Nicktia,  and  jurie,  nnU,  p.  U8»,  996;  Memphis  &.  C 
B.  Co.  t.  Gralmm.  ante,  \>.  38(1;  Lacroy  b.  Ntw  York,  L.  E.  &  W.  R  Co. 
anU,  p,  405;  Overby  b.  Cliesapi-ake  &  O.  It.  Cn.,  pari. 

Evidonca  to  Show  Cuttom  of  Employe!  to  Diiregard  Ruiek— In  Gord;  e. 
New  York,  P.  <fc  N.  R.  Cu.,  (Md.,  Feb.  4,  18H2,)  23  Atl.  Rep.  607,  ic  wu 
held  that  where  the  rules  of  a  milruad  cumpaDf  furaiahed  emploj^  pro- 
Tide  that  brakemen  must  Dot  leave  their  brakes  while  the  traia  is  in  motion, 
waA  that  the  post  of  the  rear  brakeman  is  od  the  last  car  which  be  must  oot 
leave  except  to  protect  the  train,  in  an  action  for  iujury  to  a  rear  brakeman 
sustained  while  climbing  from  the  inside  to  the  top  of  the  rear  car,  eTi- 
dence  is  inadmissible  to  show  that  it  was  customary  for  tbe  rear  bnkeman 
to  .ride  ineide  the  car.  The  court  said:  "  There  does  not  appear  to  beanj 
tunbienity  in  the  terms  of  thcae  rules,  such  as  would  justify  the  admissibil- 
ity of  extrinsic  evidence  to  show  to  what  state  of  nue  they  are  applicable, 
or  how  they  should  be  applied.  They  are  intended  as  means  to  be  enforced 
for  the  protection  of  the  train,  the  public,  and  all  those  engaged  in  con- 
ducting the  movement  oF  the  train;  and  therefore  DO  lax  or  variable  con- 
struction of  such  rules  should  be  allowed.  The  plaintiff,  when  he  entered 
tbe  service  of  the  defendant,  and  accepted  the  book  of  rules  prescribing  hia 
duties  and  the  manner  of  performing  them,  obligated  himself  to  observe 
and  conform  to  such  rules,  according  to  the  plain  terms  thereof,  and  not 
according  to  what  may  have  been  a  customary  practice  among  other  em- 

§loy6s  regardless  of  tlie  express  requirements' of  the  rules.  By  tbe  evi- 
ence  offered  and  rejected  it  was  attempted  to  be  shown  that  it  woa  cus- 
tomary for  the  rear  brakeman  or  flagman  to  ride  inside  of  the  rear  car,  and 
that  since  the  accident  a  car  or  carboose  is  used  by  the  defendant  on  this 
route,  so  constructed  that  if  the  brakeman  or  flagman  should  ride  on  top 
be  would  be  unable  to  get  to  hia  brakes.  This  testimony  was  quite  imma- 
terial on  questions  as  to  the  proper  construction  of  the  rules,  and  the  court 
did  right  in  excluding  it  from  the  jury.  The  plain  requirement  of  rule  244 
is  that  the  brakeman  shall  not  leave  his  brakes  while  the  train  is  in  motion, 
nor  take  any  other  position  on  the  train  than  that  assigned  him  bj  tbe  con- 
ductor; and  by  rule  246  it  is  declared  that  the  post  of  the  rear  brakeman  or 
flagman  is  on  U)e  last  ear  in  the  train,  which  he  must  not  leave  except  to 
protect  the  train.  His  position  is  a  most  important  one,  next  to  that  of  the 
engineman  himself.  His  duty  is  to  protect  the  train,  and  all  following 
trains,  both  by  the  use  of  signals  and  the  application  of  the  brakes;  and  he 
should  be,  as  the  rule  reouires,  constantly  in  fKMition  to  use  the  means  at 
his  command  to  accomplish  the  objects  intended.  This  important  duty 
could  hardly  be  performed  by  a  person  who  rides  inside  a  closed  or  box  car, 
from  which  there  is  no  exitexcept  from  aside-door,  and  thence,  by  ladder- 
Strips,  to  the  top  of  the  car.  The  brake  on  the  platform  or  on  tbe  top  of 
tbe  car  were  positions  at  vhich  the  plaintiff  was  required  to  be,  and  not 
to  be  closed  up  inside  the  car." 
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Otebby 

V. 

Chesafsaxe  &  Ohio  E.  Oo. 

(TRlrt  Virginia  Supremt  Court  of  AppMl*,  Jtm.  39,  1898.) 

Contributory  Nagligenee— Plaintiff  Defeated  by  Hit  Own  Evidenea. — 
Where  uegligencc  is  the  ground  of  an  actioD  it  rests  upon  the  plaintiff  to 
trace  the  fault  of  liis  injury  to  the  defendant,  and  for  this  purpose  he  muet 
show  the  circumBtances  under  which  the  injury  occurred;  and  it  from 
these  circumstances  so  proven  by  the  plaintiff  it  appears  that  the  fault 
•wM  mutoal,  or,  in  other  words,  that  contributoEy  negli^oce  is  fairly  im- 
putable to  him,  he  has,  by  proving  the  circumstances,  disproved  his  right 
to  recover,  and  on  the  plaintifTs  evidence  alone  the  jury  should  find  for 
tbe  defendant. 

Tha  General  Rule  In  Rof  ard  to  Contributorjr  Negllgsncs  is  that,  if  the 
negligeDceH>e  mntual  on  the  part  of  the  plaintiff  and  defendant,  there  can 
be  no  recovery. 

Injury  to  Employe — ^Disregard  of  Rule — Contributory  Negligence. — 
Where  an  employfi  of  a  railroad  company  receives  an  iujurj  which  is  caused 
by  his  acting  in  direct  violation  of  a  reasonable  rule  made  by  said  company 
for  the  safety  of  its  servants,  of  which  rule  he  has  notice,  and  has  promised 
to  obey,  be  most  be  deemed  guilty  of  contributory  negligence,  and  can- 
not recover  damages  from  the  company  for  such  injury. 

A  Motion  to  Strike  Out  the  Plaintiffs  Evidence  will  not  be  entertuned 
after  the  defendant  ha^  ^iven  in  his  evidence,  on  the  ground  that  it  u 
insufficient  to  suataln  the  lesue  on  the  part  of  the  plainti£ 

Eipert  Tectimony — When  Inadmlaiible. — If  the  facts  in  a  case  can  ba 
placed  before  a  jury,  arid  they  are  of  such  a  nature  that  jurors  generally  are 
just  as  competent  to  form  opinions  in  reference  to  them  and  draw  infer- 
ences  from  them  as  witnesses,  then  the  opinion  of  experts  cannot  be  received 
in  evidence  as  to  such  facts.  When  the  inquiry  relates  to  a  subject  which 
does  not  require  peculiar  habits  of  study  in  order  to  enable  a  man  to  under- 
stand it,  the  opinion  of  skilled  witnesses  is  not  admissible. 

Same — Who  May  Give  Opinion. — The  opinion  of  a  witness  who  neither 
knows  nor  can  know  more  about  the  subject  matter  than  the  jury,  and  who 
must  draw  bis  deductions  from  facts  already  in  tbe  possessioa  of  the  jury, 
ie  not  admissible, 

Erbor  to  Cabell  circoit  court. 

Action  to  recover  damages  for  perBonal  injuries. 

Simma  d  Bnslow,  for  plaintiff  in  error. 

J.  S,  Marcum&nd  Vinson  di  McDonald,  for  defendant  in  eiror. 

English,  P. — This  was  an  action  of  tresspass  on  the  case, 
brought  by  Warren  Overby  against  the  Chesapeake  &  Ohio 
Itailwsy  Company  on  the  34th  day  of  Angiut,  1889, 
in  the  drooit  conrt  of  Cabell  county,  to  recover 
dam^ies  for  an  injury  received  while  in  the  seryioe  of  said 
S3  A.  A  E.  R.  Cas.— 93 
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compaDT,  vhiclt  resnlted  in  the  loss  of  a  portion  of  his  right 
hand.  The  declaration  was  demurred  to,  the  denmrrer  was 
overruled,  issue  was  joined  upon  the  plea  of  not  guilty,  and 
on  the  20th  day  of  March,  1890,  the  case  was  submitted  to  a 
jury,  and  resulted  in  a  verdict  for  the  plaintiff  of  $5000.  This 
verdict  was,  on  motion  of  the  defendant,  set  aside,  and  a  new 
trial  awarded,  and  on  the  8th  day  of  December,  1890,  the  case 
was  again  submitted  to  a  jury,  who  fonnd  a  verdict  for  the 
plaintiff  for  $2500.  A  motion  was  made  to  set  this  verdict 
aaide,  on  the  ground  that  the  same  was  coutrarr  to  the  law 
and  evidence,  which  motion  was  overruled,  and  judgment  was 
rendered  against  the  defendant  upon  said  last-named  verdict. 
The  defendant  excepted,  and  tendered  its  bill  of  exceptions, 
in  which  the  evidence  adduced  in  the  case  is  fully  set  forth, 
and  the  material  facts  are  as  follows  : 

On  the  5th  day  of  December,  1888,  the  plaintiff,  Warren 
Overby,  was  employed  by  the  defendant  as  an  engineer,  and 
was  running  what  is  known  as  a  "yard  engine  "  at  the  ci^  of 
Huntington,  and  had  been  in  the  employ  of  the  defendant 
about  four  yearn.  He  had,  however,  been  running  an  engine 
for  the  defendant  about  three  months,  most  of  the  time  in  the 
roundhouse  yard,  and  about  the  engine  works,  and  on  the 
depot  yard.  In  said  depot  yard  the  defendant  had  stretched 
two  semaphore  wires  between  the  main  track  and  a  side  track, 
which  the  plaintiff  avers  in  his  declaration  were  three  inches 
from  the  ground  and  four  inches  apart,  which  wire  had  been 
in  that  position  for  about  three  months  before  the  accident ; 
and  the  plaintiff,  in  his  testimony,  states  that  he  noticed  them 
soon  after  they  were  first  put  up  there.  About  4  o'clock  in 
the  morning  of  the  5th  nf  December,  1888,  he  testiEes  that  he 
noticed  that  his  headlight  was  out  on  the  tender;  that  he 
took  a  lighted  torch,  and  proceeded  to  look  for  an  estra  globe 
on  the  engine ;  that  he  got  off  of  the  engine  to  see  if  Fox  had 
a  headlight  globe,  bat  Fox  did  not  have  any,  and  he  returned, 
and  set  his  torch  on  the  engine,  and  stepped  back  to  see  what 
kind  of  signals  they  were  giving.  There  was  a  confusion  of 
signals,  and  just  as  he  got  back  some  distance  they  gave  the 
backing  up  signal,  and  started  to  back  up,  and  he  started  to 
get  on  the  engine  between  the  north  main  line  and  the  side 
track.  The  night  was  very  dark,  and  the  engine  was  running 
at  the  speed  of  about  three  miles  an  hour  when  the  plaintiff's 
.  foot  hung  in  the  wire,  and  he  felt  vrith  his  hand  on  one  of 
the  rails,  and  the  engine  ran  over  it  and  crushed  it  The 
plaintiff^  in  reply  to  the  qnestion,  "How  often  did  yon  notice 
them  ?  "  (meaning  the  wires,)  answered :  "  I  noticed  them  in 
passing  them,  I  could  not  say  how  often ;"  that  he  could  see 
them  in  the  daytime  from  his  engine.    They  were  right  by  tibe 


D,g,;,zeclbyG00g[c 


■VOL.  03j  MA8TEB  AND  SEBVANT.  419 

north  main  line.  The  plaintiff  aUo  states  in  liis  testimony, 
when  asked,  "  If  the  eogine  had  not  been  moving,  would  it 
have  cat  your  hand  off?  "  No,  sir ;  nor  if  the  wires  had  nob 
been  there  it  would  not  have  cut  my  hand  off  either." 

A.  receipt,  signed  by  the  plaintiff,  in  the  following  words 
and  figures,  was  also  offered  m  evidence :  "  Keceipt  for  time 
card,  rules,  and  regnlations.  Received  September  IStli,  188S, 
of  the  Chesapeake  &  Ohio  Railway,  a  copy  of  time  table  No. 
27,  dated  Sept  16th,  1888,  containing  conditiouB  of  employ- 
ment, and  rules  goTeming  its  employes,  all  of  which  I  promise 
to  read  carefully,  and  to  comply  with  their  stipulations." 
Bale  No.  142  in  the  time  table  as  receipted  for  was  also  read 
is  evidence,  and  is  in  the  following  words  :  "  Every  employ^ 
is  required  to  exercise  the  utmost  caie  to  avoid  injury  to  him- 
self or  his  fellow  employes,  and  especially  in  switching  or 
other  movements  of  cars  and  trains.  In  coupling  cars  a  stick 
should  always  be  used  to  guide  the  link  whenever  it  is  pos- 
sible to  make  the  coupling  in  this  way,  and  yard  master, 
switchman,  brakeman,  or  other  employe  who  may  be  expected 
to  couple  cars  should  provide  himself  with  and  keep  at  all 
times  a  stick  for  that  purpose.  A  supply  of  these  sticks  is  . 
always  kept  at  divisional  headquarters.  Jumping  on  or  off 
trains  or  engines  when  in  motion,  entering  between  cars,  when 
in  motion,  to  uncouple  them,  and  all  such  imprudences,  are 
dangerous,  and  in  violation  of  the  rules  of  this  company," 

The  plaintiff's  hand  was  crushed  by  the  wheels  oi  the  mov- 
ing engine,  and  it  is  manifest  that,  if  the  car  had  been  station- 
ary, the  injury  would  not  have  resulted.  The  wire 
might  have  caused  him  to  stumble  and  fall,  but  ^'iW^ 
his  hand  would  not  have  been  crushed  by  the  fuuMtT 
wheel.  The  evidence  discloses  that  the  night  was 
very  dark,  and  that  the  plaintiff  leaving  his  engine  in  charge 
of  the  fireman,  took  his  torch,  and  went  in  search  of  a  globe 
for  his  headlight ;  that  he  returned,  and  placed  his  torch  on 
the  engine,  which  was  then  standing  still,  and  passed  back 
over  those  wires,  in  order  that  he  might  see  what  kind  of  sig- 
nals they  were  giving.  He  knew  of  the  existence  of  these 
wires,  as  is  shown  by  his  testimony,  and  by  his  statements 
ma<le  in  Richmond,  in  which  he  says  he  had  fallen  over  them 
in  the  daytime,  he  thought,  and  he  knew  of  others  who  had 
fallen  over  them,  and  he  knew  they  were  dangeroas.  This 
court  held  in  the  case  of  Hoffman  v.  Dickinson,  31  W.  Va,  142, 
section  9  of  syllabus,  that  "  if  the  master  has  been  guilty  of 
negligence  in  failing  to  procure  suitable  appliances  or  machin- 
ery for  carrying  on  his  business,  and  injury  results  therefrom 
to  hi)4  servant,  he  must  respond  in  damages,  unless  the  ser- 
vant, well  knowing  the  default  in  this  respec^  enters  apon  the 
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employment,  or  contiiiues  therein  after  sueli  knowledge ; "  "in 
such  case  he  HHsurae»  the  increased  risk,  and  cannot  bold  the 
master  responsible  fur  the  consequences." 

The  evidence  in  the  case  leaves  no  room  for  donbt  upon  the 
qnestion  as  to  whether  the  plaintiff  had  knowledge  of  the 
existence  of  these  wires,  their  locality,  and  the  manner  in 
which  they  were  stretched  between  the  tracks.  It  is  true  that 
in  1  Shear.  &  B.  Neg/  §  213,  the  author  says :  "  In  analogy  to 
the  principles  already  stated  under  the  head  of  '  contributory 
negligence,'  the  servant's  rights  are  not  prejudiced  by  his  for- 
getfulness  of  or  failure  to  observe  a  defect  under  the  influence 
of  sudden  alarm,  or  of  an  urgent  demand  for  speed,  or  if  his 
duties  are  such  as  necessarily  to  absorb  his  whole  attentioUf 
leaving  hira  no  reasonable  opportunity  to  look  for  defects," 
Yet  in  this  case  it  must  be  remembered  that  the  night  was 
dark,  and  the  plaintiff  had  left  the  torch  hi^  had  been  car- 
rying upon  the  engine,  and  crossed  over  these  wires,  without 
any  light  of  auy  character,  for  the  purpose  of  observing  the 
signals ;  and,  after  he  had  satisfied  himself  upon  tiiis  point, 
he  was  returning  to  liis  engine,  which  was  moving  at  the'  rate 
of  three  or  four  miles  au  hour,  tor  the  purpose  <;if  getting  on 
■  said  moving  engine,  in  direct  violation  of  rule  No.  142,  which 
he  does  not  pretend  to  have  forgotten.  There  was  no  sud- 
den alarm,  or  urgent  demand  for  speed,  nor  were  his  duties 
at  that  time  such  as  necessarily  to  absorb  his  whole  attention, 
leaving  him  no  opportunity  to  look  for  defects.  The  plaintiff 
had,  however,  deprived  himself  of  the  means  of  seeing  thess 
wires,  by  leaving  his  engine,  and  going  abroad  in  the  dark 
without  lantern,  torch,  or  light  of  any  description ;  and  his 
failure  to  see  them  cannot  be  attributed  to  any  preoccupation 
or  alarm,  but  to  his  own  want  of  care  in  travelling  over  ground 
that  he  knew  to  be  dangerous  without  the  means  of  seeing 
where  he  was  going. 

lu  the  cases  of  Plank  v.  Railroad  Co.,  60  N.  T.  607 ;  Green- 
leaf  V.  Railway  Co.,  29  Iowa,  47 ;  Snow  v.  Railroad  Co.,  8 
Allen,  441,  and  Kelly  v.  Blackstone,  147  Mass.  448, — cited  by 
counsel  for  the  defendant  in  error,  the  facts  and  circumstances 
were  very  different  from  those  in  the  case  under  considers* 
tion.  In  three  of  them  the  party  injured  was  engaged  iu 
coupling  cars,  which  required  his  entire  attention,  but  in  the 
case  at  bar  the  attention  of  the  plaintiff  was  only  occupied  iu 
an  effort  to  get  on  his  engine  while  in  motion,  in  direct  viola- 
tion of  rule  142,  with  which  he  had  agreed  to  comply.  No 
one  can  donbt  the  propriety  and  necessity  of  establishing 
rules  and  regulations  for  the  management  and  safety  of  em- 
ploy^) when  powerful  and  ponderous  machines  like  railroad 
engines  are  moved  by  steam  aud  manipulated  by  men.     A, 
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strict  and  rigid  compliance  with  sacli  rules,  which  are  nsaally 
the  result  of  years  of  experience,  rnunt  be  regarded  as  ecu- 
ducive  to  the  safety  of  lite  and  limb,  and  the  history  of  rail- 
road accidents  discloses  the  fact  that  few,  if  any,  of  the  rules 
established  for  this  purpose  are  more  salutary  in  their  effects 
than  that  portion  of  rule  li2  which  was  read  in  evidence  in 
this  ca^e,  and  prohibits  the  employe  from  getting  on  or  otf  of 
trains  ur  engines  when  in  motion.  In  this  case  the  pliuutiff 
■vrna  tripped  by  the  exposed  wires,  and  bis  fall  was  thereby 
occasioned ;  but  his  hand  was  not  injured  by  the  wires,  and  it 
■would  not  have  been  injured  but  for  the  moving  engine  ha 
was  trying  to  get  on.  If  Lis  fnll  had  be&n  occasioned  by  a 
log,  or  a  box  covering  said  wire,  or  any  other  obstruction,  the 
result  would  liave  been  the  same. 

It  is,  however,  contended  that  the  wires  being  exposed  oon- 
stitnted  negligence  on  the  part  of  the  defendant. 
In  the  case  of  Sweeney  v.  Envelope  Co.,  101  N.  Y.  "w'^'T' 
524,  Danpobth,  J.,  says,  in  delivering  the  opinion  '  "*" 
of  the  court :  "  The  general  rule  is  that  the  servant  accepts 
the  service  subject  to  the  risks  incidental  to  it,  and,  where  the 
'machinery  and  implements  of  the  employer's  business  are  at 
the  time  of  a  certain  kind  or  condition,  and  the  servant  knows 
it,  he  can  make  no  claim  upon  the  master  to  furnish  other  or 
different  safeguards  ;  "  and  in  syllabus  of  the  same  case  the 
court  propounds  the  law  as  follows :  "  A  servant  accepts  serv- 
ice subject  to  the  riijks  incident  to  it,  and  where,  when  he 
enters  iuti>  the  employment,  the  machinery  and  implements 
used  in  the  masters  business  are  of  a  certain  kind  or  condi- 
tion, and  the  servant  knows  it,  he  vnlnutarily  takes  the  risk 
resulting  from  their  use,  and  can  make  no  claim  upon  the 
master  to  furnish  other  or  different  safeguards."  Pntterson 
on  Eailway  Accident  Law  (page  343,  §  316)  says  :  "  There  is 
no  implied  obligation  upon  the  part  of  the  master  to  indem- 
nify the  servant  against  the  ordinary  risks  of  the  service,  and 
the  servant,  when  injured,  can  only  recover  upon  proof  that 
the  master  knew  of  a  danger  which  was  unknown  to  the  serv- 
ant, and  which  the  master  did  not  make  known  to  him."  It 
was  also  held  in  the  case  of  Sykes  v.  Packer,  99  Pa.  St.  465, 
that  "  an  employer  does  not  impliedly  guaranty  the  absolute 
safety  of  his  employes.  In  accepting  an  employment  the  lat- 
ter  is  assumed  to  have  notice  of  all  patent  risks  incidental 
thereto,  or  of  which  he  is  informed,  or  of  which  it  is  his  duty 
to  inform  himself,  and  is  further  assumed  to  nndertake  to  run 
such  risks,"  See  Clark  v.  Railroad  Co.,  28  Minn.  128,  2  Am. 
&  Eng.  R.  Cas.  240  ;  also  Naylor  v.  Railway  Co.,  53  Wis.  661, 
5  Am.  &  Eng,  R.  Cas.  460,  where  it  is  held  that,  "  if  a  servant, 
knowing  the  hazards  of  his  employment  as  the  business  is 
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conducted,  is  injured  while  engaged  therein,  lie  cannot  maiii- 
t&iu  an  action  ugainst  the  master  for  such  injury  merelj  ou 
the  ground  that  there  was  a  Bafer  mode  of  conducting  the 
business,  the  adoption  of  which  would  have  prevented  the  iu- 

t'ury."  In  the  case  of  Clark  v.  Railroad  Co.,  supra,  Clark  was. 
;nocked  off  of  the  cars  by  a  projecting  roof,  and  hurt  Hi; 
Itad  notice  that  the  roof  was  in  dangerous  proximity  to  tti.' 
track  when  he  went  into  the  service,  and  stated  in  Lis  tesii 
mouy  that  he  knew  the  roof  was  there,  but  did  not  think  of  it 
at  the  time,  and  the  court  said  :  "  The  accident,  so  far  as  the 
evidence  discloses,  was  the  result  of  inattention  to  a  known 
peril  on  the  part  of  the  deceased.  Having  entered  the  service 
wfth  full  knowledge  of  its  existence  and  nature,  he  mu»t  be 
held  to  have  taken  the  risk  of  injury  from  it  on  himself,  and 
to  have  waived  any  obligation  on  the  part  of  the  defendant, 
80  far  as  he  was  concerned,  either  to  remove  the  peril,  or  to 
resp.ond  in  damages  for  injuries  from  it"  So,  also,  in  the 
case  of  Gibson  v.  flailway  Co.,  63  K.  Y.  449,  it  was  held  that, 
"  if  a  servant  accepts  service  with  knowledge  of  the  character 
and  position  of  structures  from  which  emploT^s  might  be 
liable  to  receive  injury,  he  oauuot  call  upon  nis  master  to 
make  alterations  to  uecitie  greater  safety,  or,  in  case  of  injury, 
hold  him  liable."  It  wa»  also  held  in  the  case  of  Smith  v.  Kail- 
way  Co.,  69  Mo.  32,  that  "  a  brakemau  who  continues  in  the 
service  of  a  railroad  company,  with  knowledge  that  the  guard 
of  a  switch  is  made  of  T  rail,  cannot  recover  for  injuries  sus- 
tained in  consequence  of  his  foot  being  caught  between  the 
guard  and  the  frog,  notwithstanding  it  may  appear  >that,  if  the 
guard  had  been  made  of  different  rail,  it  wouldT  have  been  less 
dangerous." 

lu  this  case  the  plaintiff  went  between  the  cars  while  they 
were  in  motion,  removed  the  coupling-pin,  then  went  back  to 
take  out  the  link,  and,  while  walking  between  said  cars,  his 
right  foot  outside  and  his  left  inside  of  the  rail,  his  left  foot 
was  caught,  and  held  fast  between  the  guard-rail  and  that  of 
the  main  track.  He  was  knocked  down,  and  his  foot  was  run 
over  by  the  car  next  behind  him,  inflicting  an  injury  which 
resulted  in  amputation  above  the  knee,  and  the  action  was 
brought  to  recover  damages  for  the  injury.  He  was  ac- 
quainted with  the  character  of  the  railroad,  continned  in  the 
service  of  the  company,  and  could  not  recover.  The  analogy 
between  that  case  and  the  one  under  consideration  is  very 
apparent  See  on  this  point.  Railroad  Co.  v.  Myers,  55  Tex. 
110,  8  Am.  &  Eng.  B.  Cas.  114;  Umback  v.  Railroad  Ck).,  83 
Ind.  191,  8  Am.  &.  Eng.  B.  Cas.  98 ;  Sweeney  v.  Railroad  Co., 
67  Cal.  16;  Stafford  v.  Railroad  Co.;  114  111.^44;  Darracott 
V.  Railroad  Co.,  83  Va.  295,  31  Am.  <fe  Eng.  R.  Cas.  157 ;  TutUo 
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V.  RaUway  Co.,  122  U.  S.  189,  31  Am.  &  Eng.  R.  Cas.  216. 
See,  also,  the  case  of  Williamson  v.  Railway  Co.,  34  W.  Va. 
657,  48  Am.  &  Eng.  R  Can.  276  ;  also.  Da™'  Adm'r  v.  Coal 
Co.,  34  W.  Va.  500 ;  Whart.  Neg.  §  214. 

As  to  the  master's  duty  to  prescribe  rules.  Shearman  &  Red- 
field  on  the  Law  of  Negligence,  (volume  1,  §  202,)  co,tribni«r7 
says :  "  A  master  who  employs  servaubj  in  a  ilan-  bikiikciim  la 
gerous  and  complicated  business  is  personaily  »'»i»ti»B 
bound  to  prescribe  rules  sufficient  for  its  orderly  "'"" 
and  safe  management,  and  to  keep  his  servants  informed  of 
these  rules,  so  far  as  may  be  needful  for  their  guidance ; 
*  *  *  and  a  servant's  own  violation  of  such  rules  as  are 
made,  or  his  acquiescence  in  their  habitual  violation  by  hiB 
fellow-servants,  is  contributory  negligence,  and  may  often 
prejudice  his  right  to  complain  of  the  insufficiency  of  the  mlea 
in  general."  The  case  of  Railway  Co.  v.  Ryan,  reported  in  69 
Tes.  665,  33  Am.  A  Eng.  R  Cas.  289,  was  one  in  which  an  em- 
ploy^  of  the  railroad,  iu  attempting  to  board  a  moving  car,  in 
violation  of  one  of  the  rules  of  the  company,  and  iu  so  doing 
had  his  foot  crushed  so  tLat  amputation  was  necessary,  and  in  a 
suit  to  recover  damages  for  the  injury  a  verdict  was  rendered  for 
the  plaintiff  in  the  tower  court,  and  upon  appeal  the  verdict  was 
set  aside,  and  a  new  trial  awarded  ;  the  court  holding  that  "a 
railway  company  is  not  liable  in  damages  to  an  employ^  for 
an  injury  cau»ed  by  hi^  wilful  act  of  disobedience  of  a  reft- 
sonable  rule  of  the  company,  established  for  his  safety,  and 
which  is  known  to  him,  and  when  the  act  of  disobedience  is 
the  proximate  cause  of  the  injury,  unless  the  act  is  done 
under  the  influence  of  fear,  produced  by  the  appearance  o( 
sudden  danger."  See,  also,  Lockwood  v.  Railway  Co.,  55 
Wis.  50,  6  Am.  &  Eug.  R  Cas.  151.  Cooley,  Torts  (2d  ed.), 
top  p.  651,  side  p.  551,  in  speaking  of  negligence  in  the  use  of 
macninery  by  the  master,  says  :  "  The  principle  is  well  stated 
by  the  supreme  court  of  Connecticut  [Hayden  v.  Manufactur- 
ing Co.,  29  Conn.  548,  558]  in  a  case  where  the  injury  the 
servant  complained  of  was  caused  by'his  coming  accidentally 
in  contact  with  machinery  which  it  was  claimed  ought  to  have 
been  covered,  so  as  to  protect  against  such  an  accident.  The 
employe  here  wau  acquainted  with  the  hazards  of  the  busi- 
ness in  which  he  was  engaged,  and  with  the  kind  of  machin- 
ery made  use  of  iu  carrying  on  the  business.  He  must  be 
held  to  have  understood  the  ordinary  hazards  attending  his 
employment,  and  therefore  to  have  voluntarily  taken  upon 
himself  this  hazard  when  he  entered  into  the  defendant's  aer- 
Tice."  Upon  the  qnestion  as  to  boarding  moving  trains. 
Beach,  Contrib.  Neg.  p.  188,  g  146,  aays  :  "  And  in  Massachn- 
setts  it  is  held  as  matter  of  law  that  such  an  attempt  is  prima 
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facie  contribatory  oegligence.  The  weight  of  authority  is  to 
the  effect  that,  while  an  attempt  to  board  a  moving  train  of 
cars  18  not  per  ae  negligent,  it  is  nevertheless  presnmptively 
negligent,  and  in  the  majority  of  cases  actually  negligent,  to 
the  extent  of  preventing  a  recovery  from  the  railway  com- 
pany. In  Railroad  Co.  v.  Murphy,  46  Tex.  356,  a  charge  by 
the  lower  court  that  an  attempt  to  board' a  train  moving  rap- 
idly would  be  negligent,  while  such  attempt,  if  the  train  were 
moving  slowly,  womd  not  be  negligent,  was  held  error  on  ap- 

Eeal."  So,  also,  in  the  case  of  Wolsey  v.  Hailroad  Co.,  33 
'hio  St  227,  in  which  the  plaintiff  was  injured  while  coupling 
cars,  the  court  held  that,  "  if  an  employ^  enters  into  or  re- 
mains in  the  service  of  a  railroad  company,  with  a  knowledge 
of  its  rules  and  regulations,  he  mnst  be  held  as  ondertaldng 
to  acquiesce  therein ;  and  if  he  is  afterwards  injured,  by 
reason  of  his  violation  of  such  rules  and  regulations,  he  can- 
not  claim  that  their  reasonableness  is  a  question  to  be  de- 
cided by  a  jury  in  an  action  by  him  to  recover  damages  for 
the  injury  thus  occasioned.  If  the  employ^  has  suffered  an 
injury,  brought  about  by  a  violation  of  the  plain  instructions 
of  his  principal,  he  cannot  hold  his  principal  liable  therefor." 
It  is  assigned  as  error  that  the  circuit  court  erred  in  allow- 
ing the  plaintiff,  over  the  objections  of  the  defendant,  to 
testify  tliat  it  was  customary  among  railroad  employes  to  get 
on  and  off  of  trains  while  in  motion,  and  in  allowing  witness 
Blanchard  to  answer  the  same  question  when  objected  to. 
We  cannot^  however,  say  that  it  was  error  to  allow  said  ques- 
tion to  be  answered,  as  the  court  could  not,  at  the  time  said 
question  was  asked,  know  how  it  was  to  be  followed.  The 
question  and  answer,  unaccompanied  by  other  testimony, 
might  be  regarded  as  immaterial,  while  it  might  be  followed 
by  other  evSence  which  would  make  it  material. 

The  third  assignment  of  error  asserts  that  the  court  erred 
WktaepinioB  i°  allowiDg  Frank  Conover  to  answer  plaintiff's 
•Tiiiviisr  iiftd-  question  as  to  the  usua4  waysignal  wires  are  placed 
Hinibi*.  QQ  the  lines  of  railroad ;  also  as  to  the  hypothetical 

question  asked  the  witness  as  to  whether  wires  placed  as 
tnerein  stated,  were  reasonably  safe.  This  witness  stated  that 
he  had  four  years  and  four  months'  experience  in  railroading, 
part  of  the  time  as  fireman  and  hostler,  and  that  he  had  run 
a  switch  engine  for  fnnr  months,  and  that  he  had  examined 
wires  of  this  description  ou  about  seven  different  roads.  He 
is  then  asked  to  state  the  usual  way  of  constructing  the 
switch  wires,  which  question  was  objected  to.  and  Ae  objec- 
tion overruled  by  the  court,  and  by  his  answer  it  appears 
that  they  are  constructed  in  different  ways ;  some  are  run 
through  a  pipe,  and  the  pi]>e  is  beneath  the  ground,  some- 
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times  2  feet  or  2^  liigli ;  id  some  places  tLey  come  oat  where 
they  are  to  he  used,  and  run  ap  a  pole ;  and  some  are  covered 
by  boxes.  This  answer  womd  indicate  that  there  was  no 
nniform  way  of  constrQctljig  these  wires.  This  witness  was 
aalied  to  speak  as  an  expert,  however,  and  give  his  opinion  as 
to  whether  wires  coDstmcted  as  these  were  could  be  regarded 
as  reasonably  safe  to  those  who  work  about  them.  He  had 
shown  by  his  testimony  that  he  had  never  put  up  such  wires, 
tliat  he  had  never  repaired  them,  but  had  seen  them  while 
thej  were  being  put  up,  and  noticed  how  it  was  done. 

On  this  question,  Bogers  on  Expert  Testimony  (page  26) 
Bsys  :  "If  the  facts  can  be  placed  before  a  jury,  and  they 
are  of  such  nature  that  jurors  generally  are  just  as  com- 
petent to  form  opinions  in  reference  to  them  and  draw  infer- 
ences from  them  as  witnesses,  then  the  opinions  of  experts 
cannot  be  received  in  evidence.  *  *  *  The  opinion  of  a 
witness  who  neither  knows  nor  can  know  more  about  the 
subject-matter  than  the  jury,  and  who  must  draw  his  deduc- 
tions from  facts  already  in  the  possession  of  the,  jury  is  not 
admisaible,"  In  the  case  of  Welch  v.  Insurance  Co.,  23  W.  Va. 
306,  Judge  Green,  in  delivering  the  opinion  of  the  court,  says  : 
"But  Starkie  lays  it  down  further  that  when  the  inquii-y 
relates  to  a  subject  which  does  not  require  peculiar  habits  of 
study  in  order  to  enable  a  man  to  understand  it,  the  opinion 
of  skilled  witnesses  is  not  admissible  ;  and  he  is  nnquestion- 
■  ably  right  in  this  position."  Now,  so  far  as  the  testimony  of 
this  wibiess  discloses,  he  never  saw  wires  constructed  just  as 
these  were,  and  if  he  had  seen  them  a  thousand  times  I  can- 
not perceive  that  he  would  be  any  better  prepared  to  pass 
upon  the  question  as  to  their  safety  than  any  other  individual 
of  common  sense  who  had  seen  them,  or  than  a  juryman 
who  had  a  right  to  go  and  view  them,  or  have  them  described 
to  him.  It  required  no  man  acquainted  with  the  intricacies 
of  art  or  science  to  reveal  any  hidden  mastery  connected  with 
these  wires  to  give  an  opinion  as  to  their  safety,  and  I  there- 
fore think  it  was  error  to  allow  said  witness  to  testify  as  an 
expert  in  reference  thereto. 

The  fourth  assignment  of  error  raises  a  question  as  to  the 
propriety  of  the  action  of  the  court  in  refusing  to  strtti«««Bt 
strike  out  the  plaintiff's  evidence  on  motion  of  piaiatin  »!• 
the  defendant.  This  question,  however,  has  been  <*a«^ 
settled  by  this  court  in  the  case  of  Carrico  v.  Hailway  Co.,  36 
W.  Vai  389  {second  point  of  syllabus),  where  it  is  held  that 
"  after  the  defendant  has  given  in  his  own  evidence,  a  motion 
to  strike  out  all  the  evidence  on  the  ground  that  it  is  insuffi- 
cient to  sustain  the  issue  on  the  part  of  the  plaintiff  should 
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not  be  granted  ;  "  and  (his,  we  believe,  correcUj  states  the 
rule  of  practice. 

The  nfth  aasignment  of  error  ia  to  the  totion  of  the  court  in 
giving  plaintiff's  instruction  No.  7,  which  reads  as  follows ; 
"  (7)  The  conrt  instructs  the  jury  that  rule  No.  141, 
iHtniiiHiu  ^g  pjjj  jjj  |jy  ijjQ  plaintiff,  so  far  as  it  attempts  to 
"  **  screen  the  defendant  from  liability  to  its  employes 

by  reason  of  injuries  to  such  employes  resulting  from  the  neg- 
ligence of  the  defendant  without  fault  of  the  plaintiff,  is  null 
and  void,  and  cannot  be  relied  upon  as  a  defence  to  this 
action."  And  rule  No.  Ill,  referred  to  in  said  instruction, 
reads  as  follows :  "(111)  The  condition  of  employment  on  this 
road  is  that  the  regular  compensation  paid  for  services  of 
employes  shall  cover  all  risks  incurred,  and  liability  to  ac- 
cidents from  any  cause  whatever  while  in  the  service  of  the 
company.  If  an  employe  is  disabled  by  accident  or  other 
cause,  the  right  to  claim  compensation  for  injuries  will  not  be 
recognized.  The  fact  of  remaining  in  the  service  of  the  com- 
pany will  be  considered  as  agreeing  to  these  conditions.  All 
officers  employing  men  to  work  on  this  road  will  have  these 
conditions  distinctly  understood  and  agreed  to  by  each  em- 
pl6y^  before  h©  enters  the  service  of  the  company."  If  rule 
No.  141,  above  quoted,  had  been  offered  in  evidence  by  the 
defendant,  the  plaintiff  might  well  have  asked  instruction  No. 
7 ;  but  when  the  defendant  had  not  offered  said  rule,  and  was 
seeking  in  no  way  to  screen  itself  under  its  provisions  from  - 
any  liability,  I  do  not  think  the  plaintiff  should  have  been 
allowed  to  offer  said  rule  as  evidence  before  the  jury,  and 
then  to  obtain  an  iustructiou  declaring  it  a  nullity  ;  it  would 
be  simply  allowing  the  plaintiff  to  raise  an  issue,  and  have  it 
determined  by  the  court,  in  which  the  defendant  had  no  par- 
ticipation ;  it  would  be  ontside  of  the  pleadings  or  evidence 
offered  by  the  defence,  and  should  be  regared  as  irrelevant. 

The  sixth  assignment  of  error  is  as  to  the  propriety  of  in- 
struction No.  8,  which  was  given  to  the  jury  at  the  instance  of 
iHMA*di«BM<  ^^  plaintiff,  and  reads  as  follows  :  "  (8)  The  court 
'  cT  r>i<  M  instructs  the  jury  that  if  they  believe  from  the  evi- 
pmiH>M  deuce  in  this  cause  that  there  was  a  rule  of  the  de- 
CBDH.  feudant  prohibiting  its  employes  from  getting  on 

and  cff  moving  trains,  and  that  the  plaintifE  ditiobeyed  that 
rule,  that  disobedience  of  the  rule  by  the  plaintiff  will  not  of 
itself  defeat  the  plaintiff's  right  to  recover,  unless  it  further 
appears  from  the  evidence  in  this  case  that  the  disobedience 
of  said  rule  was  the  proximate  cause  of  the  injury  complained 
of."  I  do  not  regard  this  instruction  as  erroneous,  lor  the 
reason  that,  notwithstanding  the  fact  that  the  plaintiff  at  the 
time  he  received  bis  injury  was  acting  in  violation  of  one  of 
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the  rule8  of  the  companjf,  provided  for  his  safety,  yet  it  mast 
appear  that  the  disobedience  of  sach  rule  was  tue  proximate 
cause  of  his  injury. 

The  seventh  aBsignmeut  of  error  is  to  the  action  of  the 
court  in  refusing  to  give  to  the  jury  the  defendant's  instruc- 
tious  marked  2,  3,  4,  and  5,  and  as  to  the  action  of 
the  court  in  modifying  the  same  as  requested  by  w.irerafnie 
plaintiff,  and  giving  them  as  modified  to  the  jury,  ''  '""'"■'• 
against  the  defeudaut'e  objection  and  exception.  Said  in- 
Btruotions  asked,  and  the  modification  thereof  as  made  by  the 
court,  read  as  follows :  "  (2)  The  conrt  insirncts  the  jury  that 
it  they  believe  from  the  evidence  that  the  plaintiff  in  engag- 
ing in  the  service  of  the  company,  ^reed  that  he  would  not 
attempt  to  get  on  or  ofif  engines  or  trains  in  motion,  and  that 
he  did  not  comply  with  that  agreement,  but,  in  attempting  to 
get  on  a  moving  train,  in  disobedience  of  the  rules  and  his 
agreement,  when  he  was  not  compelled  by  accident  to  get  on, 
he  stumbled  over  the  wires  complained  of,  but  that  he  would 
not  have  been  hurt  had  the  engine  been  standing  still,  then 
such  an  attempt  to  get  on  a  moving  engine  was  negligence, 
and  the  plaintiff  cannot  recover.  (3)  The  court  instructB  the 
jury  that  the  defendant,  the  Chesapeake  &  Ohio  Railway  Com- 
pany had  a  right  to  make  a  rule  requiring  their  employes  not 
to  get  on  or  off  moving  trains  or  engines,  and  if  the  jury  find 
from  the  evidence  that  the  plaintiff  disobeyed  such  rule,  and 
w^  injured  while  attempting  to  get  on  a  moving  engine,  and 
-  that  he  was  not  compelled  by  sudden  danger  to  jump  on  the 
engine,  and  would  not  have  been  hurt  if  the  engine  had  been 
standing  still,  then  the  plaintiff  cannot  recover,  and  the  jury 
is  directed  to  find  for  the  defendant  (4)  The  court  instnicte 
the  jnry  that  getting  on  a  moving  engine  when  such  action 
was  voluntary,  and  could  have  been  avoided,  is  of  itself  negli- 
gence, and  if  the  jury  believe  that  the  plaintiff  in  attempting 
to  get  on  an  engine  after  night,  while  it  was  in  motion,  in 
violation  of  a  rule  of  the  company,  fell  and  was  hurt,  but 
that  he  would  not  have  been  hurt  had  the  engine  been  stand- 
ing still,  then  they  must  find  for  the  defendant.  (5)  If  the 
jury  believe  from  the  evidence  that  the  defendant  had  estab- 
lished a  Bet  of  rules  for  the  direction  and  regohition  of  its 
employes  in  the  conduct  of  its  business,,  and  that  plaintiff  had 
agreed,  when  entering  into  the  employment  of  the  d^efendant 
to  obey  the  rules  so  made  by  the  said  defendant,  and  that 
said  rules  forbid  and  warn  the  employes  not  to  jump  on  or 
off  of  trains  or  engines  in  motion,  and  that  the  plaintiff  in 
violation  of  said  rme  or  warning  undertook  to  jump  on  an 
engine  while  in  motion,  stumbled  and  fell,  and  nad  his 
hfuad  mashed  or  cut  off  by  the  engine  while  in  motion,  and 
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that  be  would  not  have  had  his  hand  mashed  or  cut  off  by 
falling  or  stumbling  over  the  wires  complained  of  if  his  said 
engine  had  not  been  in  motion,  then  the  violation  of  said  mle 
or  warning  was  snch  proximate,  contributory  negligence  on 
hie  part  as  prevents  him  from  recoTuring  any  dam^es  in  this 
case  from  the  defendant,  and  yon  should  find  for  the  defend- 
ant." 

To  the  giving  of  all  and  each  of  said  instructions  the  plaintiff 
objected.  The  court  overruled  the  objection  to  iuBtmctioD 
No.  1,  and  gave  it  to  the  jnry,  to  whicli  ruling  the  plaintiff 
excepted,  and  the  conrt  gave  the  defendant's  instructions 
miirked  2,  3,  i,  and  6  ;  but  in  giving  Bald  instructions  of  de- 
fendant, marked  2,  3,  4,  and  5,  the  court,  at  the  request  of 
the  plaintiff,  added  a  modification  to  defendant's  instructions, 
2,  3,  4,  and  5  in  the  following  words  and  figures,  viz :  "  Unless 
it  should  further  appear  to  the  jury  from  the  evidence  in  this 
case  that  there  was  an  established  custom  and  usage  of  long 
standing  of  defendant's  employes,  known  and  acquiesced  in 
by  the  defendant  or  its  superior  officers,  to  allow  employes 
on  defendant's  trains  to  board  and  leave  said  trains  and  en- 

f;ines  while  the  same  were  in  motion,  and  if  the  jury  believe 
rom  the  evidence  in  this  case  that  such  custom  or  usage  was 
known  to  the  defendant  or  to  its  superior  officers,  and  was 
acquiesced  in  by  said  defendant,  then  this  custom  and  uaa^ 
amounted  to  an  abandonment  of  the  mle  to  the  extent  of  said 
custom  and  usages ;  and  knowledge  of  this  custom  need  not 
be  shown  by  direct  evidence,  but  may  be  inferred  from  cir- 
cumstauces,  and  implied  from  its  long  standing  and  notoriety." 
These  instructions,  as  they  were  asked  for  by  the  defendant, 
as  I  think,  should  have  been  given  by  the  court  without  the 
modificatino,  for  the  reason  that  they  correctly  propound  the 
law.  The  modification  appears  to  me  to  be  improper,  because, 
while  there  is  evidence  in  the  cause  showing  tliat  the  em- 
ployes of  the  defendant  were  in  the  habit  of  getting  on  and 
off  of  the  train  and  engines  while  the  same  were  in  motion, 
there  is  no  evidence  showing  or  tending  to  show  that  SQch 
conduct  was  acquiesced  in  by  the  defendant  or  its  superior 
officers,  or  that  the  fact  was  known  to  them  ;  and,  even  if  the 
violation  of  said  rule  was  shown  to  be  so  frequent  that  it 
might  be  inferred  that  the  officers  of  the  train  had  notice  of 
the  fact,  they  were  possessed  of  no  authoiity  to  waive  or 
abandon  the  rule.  It  is  a  matter  that  the  court  will  take  cog- 
nizance of  that  conductors  and  engineers  who  manage  the 
trains  on  our  railroads  have  not  the  power  or  authority  to 
make  or  unmake  the  rules  for  the  control  and  management  of 
the  employes  of  the  railroad  company  ;  and,  as  we  have  seen 
by  the  authorities  above  cited,  whenever  an  employ^  gets  on  or 
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off  of  a  moTing  engine  or  car  he  does  so  at  Uis  own  risk,  and, 
if  he  is  injured,  is  chargeable  with  coutiibntorj  negligence. 
In  the  case  o(  Geritj's  Adm'r  v.  Haley,  29  W.  Va.  98,  this 
court  held  that,  "where  negligence  is  the  ground  of  an  action, 
it  rests  npon  the  plaintiff  to  trace  the  faultof  his  injury  to  the 
defendant,  and  for  this  purpose  he  must  show  the  circum- 
Btuncea  under  which  the  injury  occurred  ;  and  if,  from  these 
eirc  am  stances,  so  proTen  by  the  plaintiff,  it  appears  that  the 
fault  was  mutual ;  or,  iu  other  words,  that  contributory  negli- 
gence is  fairly  imputable  to  him,  he  has,  by  provina  the  cir- 
cumstances, disproved  his  right  to  recover,  and  on  the  plain- 
tiff's  evidence  alone  the  jury  should  find  for  the  defendant." 
See  also  Carrico  v.  Railway  Co.,  35  W,  Va.  390,  and  seventh 
point  of  syllabus  where  this  court  held  that  "  the  general  rule 
in  regard  to  contributory  negligence  is  that,  if  the  negligence 
be  mutual  on  the  part  of  plaintiff  and  defendant,  there  could 
be  no  recovei^. 

It  appears  from  the  evidence  that  the  plaintiff,  Overby,  was 
the  engineer  in  charge  of  the  engine  which  crnsbed  his  band, 
and  while  he  was  looking  for  the  signals  the  fireman  puiBtiFi 
bad  taken  hia  place,  and,  it  is  presumed,  was  mov-  wmrmton 
ing  the  engine  under  hia  directions.  The  pros-  Jroiil^w"** 
imate  cause  of  his  injury  was  his  attempt  to  board  eu«e. 
the  moving  engine.  That  he  caught  his  foot  against  the  wire 
v&s  merely  incidental.  The  same  result  might  have  followed 
if  the  wires  had  been  boxed  over,  and  he  had  stumbled  over 
the  box  in  the  dark,  or  if  his  foot  had  slipped  from  the  step 
in  getting  on  the  engine.  Bnt,  even  if  it  be  conceded  that 
the  manner  in  which  the  wires  were  stretched  caused  the 
plaintiffs  fall  (and  this  is  all  that  can  be  attributed  to  the 
vires),  yet  the  fall  did  not  crush  his  hand,  but  his  action  in 
approaching  the  moving  car  in  the  darkness,  without  a  light 
of  any  description,  caused  the  injury  of  which  he  complains, 
and,  under  the  circumstances,  he  must  be  held  to  have  con- 
tributed to  liis  own  injury,  and,  in  our  opinion,  the  court  com- 
mitted an  error  in  overruling  the  defendant's  motion  to  set 
aside  the  verdict  and  award  it  a  new  trial. 

For  these  reasons  the  verdict  must  be  set  aside,  a  new  trial 
awarded,  and  the  caase  remanded,  with  costs  to  the  plaintiff 
iu  error. 

,  Contributory  N«gl[genee  of  Emploi«(  In  DUragardIng  Rulet. — Bee 
Nurtbern  Pac.  R.  Cu.  v.  Nickels,  ftiid  Duie,  ante,  p.  3»8,  896;  Hein|>lii«&0. 
R.  Co.  *.  Grftham,  ante,  p.  806;  LacroyD.  New  York,  L.  £.  &  W.  R.C'i., 
mU,  p.  400;  Fruicu  v.  Kumu  City,  St.  Jo,  &  C.  B.  R.  Co.,  anU,  p.  iH>. 
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CmoAOO,  St.  Paul  k  EufSAs  Cm  B.  Oa 

{L>na  Bnpnnu  Court,  Od,.  10,  1892.)  . 

Muter  &nd  Sarrant— Authority  of  Conductor  to  Employ  Brakeman — 
Evidanca. — The  conductor  of  a  train,  the  only  brakemao  of  which  leavea 
work  while  the  train  ia  en  route,  has  authority  to  emploj  a  mibatitute;  and 
the  person  so  emplojed  ia,  for  the  time  being,  an  empIoT^  of  the  railroad 
company.  Where  the  conductor  denies  thu  Be  employea  the  substitute,  it 
may  be  shown  thai  he  gave  him  monej  to  buy  his  breakfast. 

Injury  to  Employe — "Catching  Car" — Contributory  Nagllgftnce. — A 
bmkeman,  acting  under  the  orders  of  a  conductor,  and  in  an  emergency 
which  gave  him  no  time  for  reflection,  attempted  to  catch  a  fast-moving 
freight  cor.  It  was  in  the-night  time  and  bia  lantern  had  gone  out,  and 
the  ground  was  uneven.  Bis  foot  slipped  and  he  was  injured.  Held, 
that  the  finding  of  the  jury  that  there  was  no  contributory  negligence 
wuuld  not  be  disturbed. 

Action  for  Peiaonal  ln|urie( — Pleading— Evidence. — While  the  plun- 
tifl  was  being  treated  fur  his  injuries,  owing  to  tlie  application  of  carbolio 
acid  to  his  foot  while  in  bed,  a  mattress,  quilt,  and  bed -springs  were  injured. 
Heid,  that  evidence  as  to  the  amount  of  such  loss  was  Sidmisaible  under  aa 
allegation  in  the  pleading  that  pluntiS  "  has  suffered  great  expense." 

Appeal  from  Franklin  district  court. 

This  is  &D  action  to  recover  damages  for  personal  iniariee. 
Luak  t&  Bunn,  0.  C.  MtUer,  and  Avdrewe  <£  Beddt,  lor  ap« 
pellsnt. 

O.  B.  CourtrigU  and  Taifior  dh  Evans,  for  appellee. 

BoTHBOCK,  J. — 1.  One  qnestibn  of  fact  at  issue  between  the 
parties  was  whether  the  plaintiff  was  an  employ^  of  the  defend- 
ant at  the  time  he  received  the  injury  for  which  he 
csM  itaifd.  (jiainiB  damages.  The  injury  was  received  while  the 
crew  of  a  train  was  engaged  in  switching  cars  in  the  railroad 
vards  at  a  station  named  Snmner,  It  appears  that  the  branch 
Jine  ol  the  defendant  mnninp  from  Snmner  to  Hampton  was 
operated  by  a  train  npon  which  there  was  a  condnotor,  an  en- 
gineer, and  fireman,  and  one  braheman,  and  another  employ^, 
who  acted  in  the  capacity  of  express  messenger,  baggageman, 
and  brakeman.  The  name  of  the  regular  brakeman  was  M. 
W.  Bailey.  On  the  morning  of  Angost  17,  1889,  Bailey  left 
his  work  to  attend  the  fnnerfil  of  his  rather.  He  quit  the  train 
at  Waverly,  on  the  way  from  Hampton  to  Sumner.  The  rest 
of  the  crew  managed  the  train  down  to  Sumuer  and  back  to 
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Hampton.  The  plaintiff  resided  at  Hampton,  and  he  claims 
in  his  testimouy  that  when  the  train  reached  Hampton  he  met 
Mortimer,  the  conductor,  who  asked  him  to  go  down  with  him 
to  Snmner,  and  to  make  the  mn  that  afternoon,  and  that  if  he 
could  go,  he  (Mortimer)  wonld  give  him  100  miles  for  it.  He 
further  testified,  as  to  the  empliy^ment  and  injury,  as  follows : 
"  I  told  him  I  didn't  know,  bnt  I  would  see  ;  and  I  went  baok 
to  help  him  do  his  switching.  He  said  he  didn't  know  how  it 
-would  be  about  sending  in  my  time,  but  he  would  see  E^au. 
Said  he  would  see  me  paid,  thongh.  The  trip  I  was  to  make 
is  from  Hampton  to  Sumner  and  back.  Leave  Hampton  dt 
«ight  o'clock  in  the  evening,  and  get  to  Sumner  about  twelve 
o'clock,  as  near  as  I  remember.  Leave  Sumner,  on  returning, 
about  seven  o'clock,  and  get  to  Hampton  about  eleven  next 
morning.  One  trip  from  Hampton  to  Sumner  and  back  each 
day.  When  I  started  up  toward  the  engine-house,  when  I  had 
this  conversation  with  Mortimer  abont  making  the  trip  with 
him,  he  gave  me  no  directions  what  to  do.  At  this  time  the 
train  was  not  made  up,  and  I  assisted  in  making  it  up  by  di- 
rection of  Mr.  Mortimer.  He  told  me  to  go  onto  the  engine 
and  take  signals  for  the  wiper.  He  gave  me,  as  a  reason  why 
he  wanted  me  to  make  the  trip  witn  him,  his  brakeman  was 
laid  off,  and  he  couldn't  make  the  trip  without  one.  I  was 
acquainted  with  the  gang  of  men  that  run  that  train.  Outside 
of  the  engineer  and  fireman,  there  were  Mr.  Mortimer,  con- 
ductor; Mr.  Winn,  express  messenger  and  baggageman.  Mr. 
Bailey  was  the  man  laid  off.  I  made  the  trip  from  Hampton 
to  Snmner,  and  Mr.  Winn  and  myself  acted  as  brakemen.  yfe 

fot  to  Sumner  about  twelve  o'clock  that  night — the  17th. 
f  hen  we  ran  into  Sumner  made  the  first  stop  at  the  junction, 
where  the  branch  comes  in  onto  the  main  line.  This  is  where 
the  Hampton  branch  strikes  the  main  St.  Paul  &  Eansas  City 
line.  We  had  to  stop  there  in  order  to  throw  the  switch,  and 
then  ran  onto  the  main  line  right  to  the  depot.  To  get  from 
the  Hampton  branch  to  the  depot  we  had  to  mn  in  on  the 
main  line.  We  unloaded  what  freight  we  had  at  the  depot, 
and  then  backed  in  on  the  Hampton  line,  over  which  we  came. 
The  first  thing  we  then  did  was  to  cut  loose  the  coach,  and  to 
kick  that  back  on  the  Hampton  line.  I  rode  the  coach  back. 
Mr.  Mortimer  got  off  at  the  sTritch,  and  said,  '  Bide  her  back 
ten  or  twelve  car-lengths,'  which  I  did,  to  what  I  thought  was 
about  that  distance.  When  I  rode  the  coach  back  ten  or  twelve 
oar-lengths,  set  the  brake,  and  stopped  it,  I  then  went  back 
toward  the  switch  to  catch  another  car.  While  I  was  riding 
the  coach  back,  the  balance  of  the  train-men  were  kicking  some 
more  cars  in  on  the  main  line  of  the  side-track  branching  off 
from  the  direct  line  of  the  St.  Paul  &  Kansas  City  Bailway. 
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They  kicked  io  four.  Mortimer,  at  the  time  they  kicked  those 
ill  there,  waa  at  the  switch,  managing  it.  I  stopped  the  coach 
aboat  twenty  or  twenty-five  rods  from  where  he  stood.  Winn 
rode  the  fonr  cars  in  ante  the  switch.  This  is  a  different  track 
from  the  one  they  kicked  the  coach  on.  Directly  across  from 
where  I  stopped  the  coach  to  where  Winn  stoppedthe  fonr  cars 
is  about  four  or  five  rods.  There  is  another  track  intervening 
between  the  switch  the  four  cars  were  kicked  onto  and  the  Hoe 
where  the  coach  stood.  When  I  stopped  the  coach,  and  started 
back  to  the  switch,  another  car  was  kicked  in,  and  Mortimer  hol- 
lered for  me  to  catch  it.  He  said, '  Catch  her,  Dan.'  I  started  to- 
ward the  car,  and  made  an  effort  to  catch  it,  and  that  is  when 
my  foot  was  caught.  I  got  the  car.  It  was  running  about  ten 
miles  an  hour.  The  diataace  it  had  to  nm  from  the  switch 
before  it  would  collide  with  the  coach  is  about  twenty  or  twen- 
ty-five rods.  It  is  a  little  down  grade  the  way  the  car  was  run- 
ning. I  had  a  lantern  that  evening,  and  as  I  went  to  catch 
the  car  the  draft  of  the  car  put  out  my  lantern,  and  I  couldn't 
see  where  to  step,  I  grabbed  the  car,  throwed  my  foot  up  on 
the  oil-house,  and  my  foot  slipped  right  off,  and  it  was  ran 
over.  I  weut  up  and  set  the  brake  to  stop  the  car,  and  it 
struck  the  coach  hard  enough  to  knock  me  dowu  on  it.  X  had 
ast  the  brake  at  that  time,  and  had  hold  of  it.  I  got  down  off 
the  car,  found  my  foot  was  hurt  worse  than  I  thought  it  was, 
and  went  straight  across  to  where  the  other  brakeman  stood, 
with  his  lantern,  and  told  him  I  had  hurt  my  foot,  and  he  said, 
'I  should  think  you  had.'  He  showed  me  where  the  engine 
house  was,  and  I  went  right  there.  I  knew  where  it  was,  but 
it  had  kind  of  turned  me  around,  and  I  didn't  know  which  di- 
rection was  which.  I  had  no  light  with  me  at  the  time,  for  it 
had  gone  out  when  I  caught  the  car.  I  went  direct  from  the 
engine-house  to  Shaw's  house,  which  ia  close  by.  The  engine- 
house  is  about  forty  rods  from  the  point  where  I  got  Imrt. 
Mortimer  gave  me  the  lantern  I  had  that  night,  between  Han- 
sel and  Dumont.  It  was  not  in  good  condition.  The  wick 
was  loose  in  the  burner,  and  the  least  jar  would  put  it  out.  It 
went  out  more  than  once  on  the  trip,  and  I  palled  up  the  wick 
and  Ut  it  again.  It  went  out  at  about  every  station  we  got  out 
at.  I  made  complaint,  and  asked  for  another  lantern.  When 
we  were  going  into  Summer  I  set  my  lantern  down  on  the 
platform  of  the  coach,  Mr.  Mortimer  standing  there,  and  it 
went  out,  I  said  to  him :  '  That  is  a  dandy  lantern.  I  wish  I 
had  another  one  or  two  like  it ; '  and  he  said, '  Make  it  do  un- 
til we  get  down.'  Mortimer  waa  present  when  it  went  out  this 
time." 

The  conductor,  Mortimer,  was  examined  as  a  witness  in  be- 
half  of  the  defendant,  and  he  denied  that  he  employed  the 
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plftintdff  t()  make  the  trip,  but  admitted  that  he  allowed  him 
to  go  on  the  train,  and  that  the  only  work  that  plaintiff  was  to 
do  was  to  assist  in  loading  and  nnloading  way  freight. 

It  was  a  fair  qaestion  for  the  jniy  to  determine  ondei  the 
evidence  whether  the  conductor  emploved  the  plain-  i,tfcBTiti  af 
tiff  to  do  the  work  of  a  brakeman.  There  is  efi-  euiacurio 
denoe  in  the  case  to  the  effect  that  the  plaintiff  had  •"pio»  *"*•• 
before  that  Toluatarily  assisted  the  train  crew  in  "*'' 
switching  cars  at  Hampton,  and  we  think  the  evidenpe  shows 
that  while  on  the  down  trip  from  Hampton  to  Samner  he  act- 
ed in  the  capacity  of  brakeman.  We  do  not  nnderstand  coon- 
sel  for  plaintiff  to  insist  that  the  jury  were  not  warranted  in 
finding  that  the  testimony  of  the  plaintiff  above  set  ont,  so  far 
as  it  pertained  to  the  employment,  is  true.  Bat  it  is  most 
strennonsly  contended  that  the  conductor  had  no  authority  to 
employ  brakemen.  There  can  be  no  doubt  that  he  had  no 
such  general  aathority ;  that  is,  he  was  not  authorized  to  hire 
and  discharge  the  brakemen  necessary  tooperate  his  train. 
But  it  is  conceded  that  there  may  be  such  an  emergency  in 
operating  a  train  that  the  conductor  would  be  authorized  to 
procure  the  necessary  assistance  to  temporarily  carry  on  the 
service,  and  it  is  said  by  counsel  for  appellant  that  the  case 
was  tried  in  the  district  court  on  the  theory  that  it  came  with- 
in the  rule  laid  down  in  Sloan  v.  Railway  Co.,  62  Iowa,  728, 
11  Am.  &  Eng.  B.  Cas.  145;  but  it  is  insisted  that  the  cases  are 
different  in  fact  and  in  principle.  In  the  cited  case,  a  brake- 
man  was  laid  off  for  a  week's  rest,  and  the  plaintiff  took  his 
place,  with  the  knowledge  and  consent  of  the  conductor,  and 
acted  as  a  brakeman  for  some  six  days,  when  he  was  injured. 
The  conductor  in  that  case  testified  "  that  to  properly  manage 
the  train  two  brakemen  were  required,  and  that  there  was  but 
one  other  on  the  train  besides  the  plaintiff."  It  Is  further 
held  in  that  case  that,  as  "the  regular  brakeman  was  absent, 
it  was  immaterial  whether  with  or  without  cause.  The  con- 
ductor consented  that  the  plaintiff  should  perform  his  duties. 
We  think  when  the  regular  brakeman  is  absent,  and  the  proper 
and  safe  management  of  the  train  so  requires,  the  conductor 
has  authority  to  supply  the  place  of  the  absent  brakeman, 
and  for  the  time  being  sneh  person  is  an  employe  of  the  con- 
ductor's principal.  Of  necessity,  it  seems  to  us,  the  conductor 
must  have  such  authority." 

It  is  earnestly  contended  that  the  evidence  in  the  case  at 
bar  shows  that  there  was  no  necessity  to  supply  the  place  of 
the  absent  brakeman,  and  that,  as  the  tram  was  run  from 
Sumner  to  Hampton  without  the  regular  brakeman,  it  plainly 
appears  affirmatively  that  there  was  no  such  necessity  It  ap- 
pears to  us  that  this  contention  of  conuBel  ignores  the  fact 
58  A.  ft  E.  R.  Cos.— 38 
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that  it  miiat  be  conceded  tliat  the  Benices  of  the  hrakeiuuu 
Bailey,  or  some  other  brakeman,  were  necessary  lor  tLe 
"proper  and  safe  management  of  the  train."  It  surely  ought 
not  to  be  claimed  that  the  defendant  employed  Bailey  aa  u 
mere  supemamerary.  The  very  fact  that  be  was  employed 
as  one  of  the  crew  was  strong  evidence  that  his  employment 
was  necessary.  It  is  trne  it  was  perhaps  physically  poBuible 
for  the  train  to  be  operated  from  Hampton  to  Sumnerwithout 
a  regular  brakeman,  but  the  jury  was  authorized  to  find  that 
a  brakeman  was  Decessary  to  the  proper  and  safe  operation 
of  the  train.  These  con  aider  atious  dispose  of  what  we  regard 
as  the  principal  qnestiou  in  the  case. 

2.  The  plaintiff  claims  that  the  lantern  furnished  to  him 
was  defective,  and  that  the  light  therein  was  extinguished, 

by  reason  of  which  ne  vi&a  unable  to  see  his  peril 
''"iLw"*^     in  placing  his  foot  on    the  oil-box,  and  that  the 

ground  where  he  was  required  to  catch  the  car  was 
not  levelled  up,  but  was  rongh  and  uneven,  by  reason  of  which 
it  was  difficult  to  monnt  the  car ;  and  that  be  was  ordered  by 
the  conductor  to  catch  the  car  when  it  was  moving  at  a  dan- 
derous  speed.  It  was  not  necessary  that  the  plaintiff  should 
prove  all  these  averments.  It  is  contended  that  the  plaintiff 
cannot  recover  on  account  of  the  dangerous  speed  of  the  car, 
because  he  testified  that  he  kuew  of  its  speed  before  he 
caught  hold  of  the  ladder.  But  he  was  required  to  monut 
the  car.  It  ie  true  he  might  have  refused  to  have  done  so 
because  it  was  running  too  fast,  or  because  his  lantern  went 
out,  or  because,  when  he  approached  the  car,  he  discovered 
that  the  ground  sloped  away  from  the  track,  so  that  he  could 
not  readily  seize  the  ladder  and  place  his  foot  in  the  stirrup. 
Bnt  he  was  actiug  under  orders,  and  in  an  emergency  whica 
gave  no  time  for  reflection ;  and  the  jury  might  well  find,  as 
they  did,  that  he  was  not  chargeable  with  contributory  uegli- 
gence.  Greenleaf  v.  Railway  Co.,  29  Iowa,  47;  Crabell  v. 
Coal  Co.,  68  Iowa,  751 ;  Frandsen  v.  Railroad  Co.,  36  Iowa, 
372.- 

3.  The  conductor  testified  on  cross-examination  that  he  gave 
plaintiff  25  cents  with  which  to  procure  his  breakfast  at  Snm- 
FarM»cor  ^^^-  ^^>8  evidence  was  objected  to,  and  the  ob- 
MHT  krMB-  jeotion  was  overruled.  It  is  claimed  this  ruliug 
laaMr  u  vfas  error.  We  think  the  claim  is  not  well  founded, 
»iMUff.  Jqj.  jJj^  reason  that  the  conductor  testified  that  be 
did  not  employ  the  plaintiff,  and  the  fact  that  he  paid  him 
money,  though  a  small  sum,  tended  to  corroborate  the  plain- 
tiff's testimony ;  and  every  act  of  the  two  witnesses  with 
reference  to  Uie  trip,  and  what  was  done  by  each,  was  de- 
tailed by  them  in  ttieir  testimony,  and  there  waenorea804 
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why  the  payment  of  the  25  cents  should  not  be  shovn.  It 
was  part  of  a  conttnaoas  transaction  or  afiair  that  oonld  not 
well  be  excluded. 

4.  When  the  plaintilF  was  injnred  he  vas  taken  into  the 
house  of  his  sister  at  Sumner,  where  he  remained  some  16 
days.  His  sister  was  called  as  a  witness,  and  she 
testified  that  daring  that  time,  by  frequent  appli-  S*!*™!." 
oattons  of  carbolic  acid  to  plaintiffs  foot  while  in 
bed,  a  mattress,  a  quilt,  and  bed-springs  were  injured  to  the 
extent  of  til.  This  evidence  was  objected  to,  because  "  there 
was  no  charge  of  anything  of  the  kind  in  the  petition."  This 
is  a  mistake.  It  is  charged  in  the  petition  that  the  plaintiff 
"has  Buffered  great  expense."  It  is  true  this  was  quite  a 
general  averment,  but  it  was  sufficient  to  cover  any  proper 
expense,  in  the  absence  of  a  motion  for  more  specific  state- 
ment. 

The  questions  we  have  discussed  include  every  material 
question  in  the  case.  Thev  arise  upon  the  instructions  of 
tne  oonrt  to  the  jury,  and  in  rulings  upon  the  evidence,  and 
in  refusing  to  give  instructions  to  the  jury  requested  by  the 
defendant,  and  in  overruling  motions  by  the  defendant  to 
direct  a  verdict  We  have  not  set  out  the  instructions  or 
motions,  but  have  rather  addressed  ourselves  to  a  considera- 
tion of  the  qnestiona  as  they  are  raised  in  argument. 

We  find  no  reason  to  disturb  the  judgment  of  the  district 
court,  and  we  may  say  in  conclusion  tliat  the  motion  filed  by 
appellee  attacking  the  record  is  not  well  taken.  We  need 
not  further  allude  to  that  feature  of  the  case. 

Affirmed. 

Authority  of  Conduetor  to  Employ  Extra  Brakaman, — Id  Alabama  it  U 
held  th&t,  ia  case  of  emergeacj,  tliH  cuuducLor  of  a  train  has  implied  au' 
thority  to  engage  a  p«»od  to  act  u  brakcmaa  in  place  of  one  disabled  by 
sichDsu.  Georgia  Pac.  R  Co.  «.  Propst,  85  Ala.  208,  S3  Am,  &  Gcg.  R. 
Gaa.  11.  And  iQ  Iowa  the  cooductor  was  held  to  htive  the  aame  authority. 
Sloan  V.  Central  lona  R.  Co.,  11  Am.  &  Eiig.  K.  Cas.  14S. 

Contributory  Nagligance  of  Employs  under  Sudden  Excitement  or  Peril, 
—In  Eichmond  &  D.  R.  Co.  e.  Farmer.  (Ala.,  Nov.  24,  1882,)  13  Sii.  Ilep. 
86,  tlie  erideDce  showed  that  the  plaintiff  was  a  section  foreman,  engaged 
in  repairing  a  broken  frog,  Two  engines  were  standins  near,  read;  to 
crosa  aa  soon  aa  the  frog  waa  repaired.  The  plaintiff  teatined  that  he  noti' 
fled  tbe  enfpaeer  in  charge  of  the  first  engine  to  cross  over  slowly,  ao  that 
he  conld  watch  tbe  frog  and  see  how  it  worked  ;  and  that  he  told  the  en- 
^aeer  in  charge  of  tbe  second  engine  not  to  proceed  at  all  until  he  was 
lignailed.  The  second  engineer  did  not  wait  until  signalled,  but  proceeded 
close  after  tbe  first  engine.  Facts  were  testified  to  from  which  the  jury 
niight  infer  that  he  received  do  such  notice  aa  the  plaintiff  claimed  to  have 
given.  The  contention  of  defendant  was  that  the  engineer  in  charge  of 
the  second  engine,  eeeinfr  the  first  en^ne  moving,  had  a  right  to  presume 
that  the  frog  waa  repaired  and  the  way  clear.  While  plaintiff  was  watching 
the  first  engine  to  see  bow  tbe  frog  worked,  he  was  struck  and  injured  by 
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the  second  eugioe.  He  knew  nothio^  of  its  approach  until  some  one 
hallooed  to  him,  sod  then  it  wu  too  late  to  eBCspe.  The  court  charged  that : 
"A  man  under  suddea  eicitement  or  peril  ie  onlj  required  to  eKerciaa 
Buch  care  for  hii  safety  as  an  ordiuaril;  prudent  man  would  have  exercised 
under  like  circumitances,  and  that  it  he  exercised  such  degree  of  care, 
then,  in  that  case,  he  is  not  guiltj  of  contributory  negligence,"  It  was 
held  that  such  instruction  was  proper  and  applicable  to  the  case. 
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Chicago  &  Alton  B.  Co. 

(ifif*E>urf  BapretHt  Court,  Ftb.  8,  1803.) 

UneontradMad  EvIdtnM — Cradfblllta— Question  for  Jury, — ^When  plain- 
tiff submits  evidence  to  sustain  his  burdeo  of  proof,  die  defendant,  though 
ofiering  nothing  to  contradict  it,  is  entitled  to  liave  tlie  jury  deternune  it» 
credibility. 

Muter  and  Sarvant— Duty  of  Mwtar  to  Direct  Work.— It  is  part  of  the 
personal  duty  of  the  master  to  give  direction  to  the  work  he  nndertakea, 
and  to  prescribe  a  system  foi  conducting  it.  This  may  be  done  by  rales, 
when  necessary,  or  by  the  personal  guidance  of  managers  and  foremen.  In 
80  doing  the  master  must  use  ordinary  care  for  the  safety  of  his  employ^. 

A  Foraman  ia  not  a  Fallow-Servant  of  a  Man  under  hia  Orders,  in  respect 
to  hia  performance  of  the  master's  duty  of  directing  the  work  in  bis 
charge. 

RIski  Assumed  by  Cmplove.— A  servant  assumes  all  ordinan  rides 
of  his  employment,  but  not  unknonn  perils  arising  from  negligent  dijectlon 
of  the  work.     The  latter  are  not  usual  risks  of  the  service. 

Duty  of  Employe  to  Avoid  Danger— An  employ^  is  bound  to  use  ordi- 
nary care  to  avoid  dangers  that  arise,  whether  usually  incident  to  the  ssr- 

Asuimption  of  Risk  to  Save  Life. — Persons  are  justified  in  assuming 
greater  risks  tu  protect  human  life  than  would  be  sanctioned  in  other 
circumstances. 

Obedience  to  an  Order  Involving  Personal  Danger  cannot  be  declared 
negligent  in  law  unless  the  danger  wtis  so  glaring  that  no  prudent  person 
in  like  situation  would  have  obeyed. 

Injury  to  Employe— Negligent  Direction  of  Foreman— Contributory  Neg- 
ligence.—Plain  tifl  was  one  of  a  section  gang  underaforeman.  On  the  way 
to  work,  while  riding  on  a  hand-car,  they  saw  a  passenger-train  approach- 
ing on  the  same  track.  The  gang,  under  the  lead  of  the  loreman,  attempted 
to  get  the  car  off,  but  when  the  engine  was  some  60  feet  distant  the  fore- 
man ordered  the  men  to  "  get  out  of  the  way."  Plaintiff  had  not  reason- 
able time  to  eacape,  and  was  struck  by  the  band-car  when  it  was  thrown 
off  by  the  engine.  Ileld,  that  the  questions  of  negligent  direction  by  tlw 
foreman  and  of  contributory  negligence  of  plaintiff  were  for  the  jury. 
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Appeal  from  Saline  circuit  conrt. 

Action  to  recover  damages  for  personal  injuries. 

Samt.  Boyd,  for  appellant. 

Davis  A  Wingftdd  and  Alf.  F.  Sector,  for  respondent. 

BAitcLAY,  J. — Flainti£f  Bustaiued  the  damage  wLicli  forms 
tLe  subject  of  this  action  near  the  city  of  Marshall,  Mo.,  while 
in  defeudaut's  employ  as  a  section  haiid.  His  evi-  tiuiMuua 
dence  tended  to  show  that  he  was  working  under 
Mr.  Klein,  foreman  of  the  section  uu  which  the  accident 
took  place.  The  men  began  work,  usually,  at  7  a.h.  On 
the  day  of  the  injury,  August  7,  1888,  the  westward  bound 
passenger  trains  of  defenduit's  liiis,  due  at  Marshall  at  5  and 
6  A.M.,  respectively,  had  not  arrived  when  the  time  came  for 
the  section  gang  to  go  to  work.  Klein  learned  at  the  telegraph 
office  that  these  trains  were  overdue.  He  ordered  a.  haud-car 
put  on  the  track,  and  started  eastward  with  his  crew  of  five 
jflen,  including  plaii)ti£  The  hand-car  carried  necessary 
tools,  as  well  as  tne  foreman  and  all  the  men,  excepting  one, 
who  went  ahead  some  distance  to  give  warning  on  the  ap- 
proach of  a  train.  About  a  mile  east  of  Marshall,  they  met 
the  first  train.  The  men  lifted  the  hand-car  from  the  track, 
and  the  train  passed  without  mishap.  The  car  was  then  re- 
placed, and  continued  its  course  eastward,  but  this  time  no 
one  was  sent  forward ;  all  the  men  rode  on  the  car.  After 
proceeding  thus  two  miles  the  second  train  was  seen  approach- 
ing, around  a  curve,  emerging  from  some  timber,  at  the  rate 
of  35  or  40  miles  an  hour.  When  first  observed,  it  was  about 
900  or  1000  feet  away.  The  foreman  immediately  stopped  the 
hand-car,  jumped  on  as  quick  as  he  could,  and  began  to  lift 
it  from  the  track.     All  the  men  did  likewise.     They  did  not 

f[et  the  car  ofl";  and,  when  Klein  saw  the  engine  was  about  60 
eet  from  them,  he  called  to  the  men  to  "let  the  car  go  and 
get  out  of  the  way."  They  tried  to  do  so.  All  escaped  save 
plaintiff,  who  had  the  misfortune  to  stumble  and  fall  near  the 
track,  and  on  rising  to  bis  feet  was  struck  by  the  hand-car  as 
the  latter  was  thrown  to  one  side  by  the  passing  locomotive. 
Soth  his  legs  were  broken,  and  he  suffered  severely  in  conse- 
quence. "When  the  foreman  and  men  had  bold,  "before  the 
catastrophe,  three  stood  in  front  and  three  at  the  end  of  the 
car.  Plaintiff  was  in  the  middle  of  the  latter  group,  on  the 
side  furthest  from  the  coming  train,  and  facing  it.  Plaintiff 
had  had  several  months'  previous  experience  as  a  track  hand, 
but  had  been  emploved  bv  Klein  as  one  of  this  section  gang 
only  the  day  before  tne  accident.  The  jury  returned  a  verdict 
for  plaintiff  for  $4000 ;  and,  after  the  usual  preliminaries,  de- 
fendant appealed. 
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The  defendant  offered  no  testimony,  so  that  the  plaintiflTs 
Vtetmtnaietr  ^^^  Uncontradicted,  but  from  this  it  is  not  to  be 
•4  itMinoij—  aaanmed  that  that  evidence  is  to  be  accepted  as 
((■■atiM  i»T  true.  The  aliegatious  of  plaiutiiTB  cause  of  actios 
^"''  were  denied  by  the  answer.     Thus  was  imposed  on 

plaintiff  the  burden  of  proviu^r  the  facts  necessary  to  a  verdict 
ID  his  favor.  Upon  his  submissiou  of  proofs  to  support  the 
issues  on  his  part  the  defendant  was  entitled  to  hare  the 
triors  of  fact  determine  its  credibility,  though  defendant  may 
have  tendered  nothing  to  contradict  it.  Should  a  verdict  be 
returned  Sfzainst  the  evidence  given  in  such  circumstances,  it 
might  furnish  a  matter  for  the  corrective  action  of  the  tnal 
court  in  a  proper  case,  but  not  for  the  exercise  of  the  revisory 

fower  of  an  appellate  court,  reviewing  questions  of  law  only. 
t  is  not  necessary  to  give  the  reasons  for  these  positions. 
They  inhere  in  a  proper  understanding  of  the  system  of  trial 
by  jury  as  established  by  our  constitutions  and  laws,  and  have 
been  already  clearly  stated  by  Commissioner  Phillips  in 
Gregory  v.  Chambers  (1883),  78  Mo.  298,  where  some  of  the 
earher  cases  to  the  same  effect  are  cited.  We  are  aware  that 
intimations  to  the  contrary  have  been  thrown  out  in  several 
decisions,  but  we  do  not  regard  those  intimations  as  furnish- 
ing a  safe  guide  for  the  action  of  appellate  courts  in  Missoan. 
Instances  may  and  often  do  arise  in  which  the  conduct  of  the 
case  at  the  trial  involves  a  concession  or  admission  by  a  party 
of  material  facts,  previously  in  issue.  In  that  event,  no  court 
can  properly  deprive  the  benefited  party  of  the  full  effect  of 
such  admission  or  concession.  Our  remarks  do  not  apply  to 
such  instances,  or,  indeed,  to  any  other  facts  than  those  now 
before  us.  Here  we  shall  treat  the  undisputed  testimony  for 
the  plaintiff,  in  determining  its  sufficiency  to  support  the  ver- 
dict, just  as  it  would  be  treated  if  it  had  been  met  by  evidence 
of  the  defendant,  as  it  was  met  by  denials  in  the  answer ;  and 
so  the  trial  court  viewed  this  phase  of  the  case.  The  cause 
was  submitted  to  the  jury  on  plaintiff's  theory  of  defendant's 
negligence  in  the  management  of  the  hand-car  and  crew  by 
the  section  foreman ;  and  on  the  other  side  the  question  of 
plaintiff's  exercise  of  ordinary  care,  in  the  circumstances,  was 
presented.  Both  of  these  issues  were  finally  given  to  the  jury 
as  questions  of  fact ;  but  in  the  first  instance  the  court  was 
called  upon  to  meet  them  by  an  instruction  asked  by  defend- 
ant, ia  the  nature  of  a  demurrer  to  the  evidence.  That  in- 
struction was  refused,  and  error  is  now  assigned  upon  that 
raliug. 

1.  Prom  the  outline  already  given  of  plaintiff^s  case,  it  will 
be  seen  that  he  was  a  laborer  under  the  orders  of  the  fore- 
man, Klein,  and  at  the  time  of  the  accident  subject  to  the 
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BoIe   aathoritj  of  the  latter.     It  is  a  part  of  the  peraonal 
dnty  of  the  master  to  give  direction  to  the  work 
he  UDdertakes,  and  to   prescribe   the.  system    or  ??7^"**2' 
method  of  coaductiag  it.     In  bo  doing,  he  must  ase  ^"^ 

ordiuarj  care  for  the  safety  of  those  engaged  in  his  service. 
Accordingly,  it  has  been  held  that  the  omission  to  adopt  and 
to  enforce  rules  necessary  for  the  reasonably  safe  manage- 
ment of  a  business  as  complex  and  as  hazardous  to  life  and 
limb  as  that  here  in  view  may  sometimes  form  the  basis  for  a 
finding  of  negligence  on  the  part  of  the  master.  Beagan  v. 
Railway  Co.  (1887),  93  Mo.  348 ;  Abel  v.  Canal  Co.,  128  N.  Y. 
662,  48  Am.  &  Eng.  R.  Cas.  430 ;  Whittaker  v.  Oanal  Co. 
(1891),  126  N.  Y.  544.  Such  holdings  rest  upon  the  same 
principle  that  snpporte  the  role  of  liability  for  defects  in  the 
plant  or  appliances.  As  has  lately  been  tersely  said  in  a  case 
which  received  very  thorough  consideration,  "a  master  is  no 
less  responsible  to  his  workmen  for  personal  injuries  caused 
by  a  defective  system  of  nsin^  macniDery  than  for  injuries 
caused  by  a  defect  in  the  machinery  itself.  Lord  Watson  in 
Smith  V.  Baker  (1891),  L.  R  16  App.  Cas.  363. 

Rules,  however,  are  but  one  means  of  giving  direction  to  the 
master's  work.  Its  guidance,  as  to  detaus,  is  often  necessarily 
intrusted  to  managers,  foremen,  and  others.  By 
whatsoever  name  such  a  superior  employ^  may  be  r*,^*"  " 
called,  his  relation  to  the  subordinates  acting  under  ""■"" 
his  orders  is  not  that  of  a  fellow-workman  in  respect  to  his 
performance  of  the  master's  function  of  directing  them  and 
the  work  in  his  charge.  In  the  case  before  us,  defendant 
placed  plaintiff  under  the  control  of  the  section  foreman, 
Klein,  as  to  the  mode  and  manner  of  performing  the  labor  he 
had  engaged  to  do.  Any  want  of  ordinary  care  on  the  part 
of  the  foreman  iu  commanding  that  labor  involved  a  breach 
of  the  master's  duty  mentioned,  and  cannot  justly  be  regarded 
as  the  negligence  of  a  fellow-servant  It  is  not  thought  need- 
ful to  discuHS  this  proposition  further  at  this  time,  m  view  of 
the  attention  it  has  received  here  of  late.  Stephens  v.  Bail- 
road  Co.  (1888),  96  Mo.  207,  38  Am.  &  Eng.  R.  Cas.  110 ;  Day- 
harsh  tJ.  Railroad  Co.  (1890),  103  Mo.  570. 

Plaintiff  assuredly  assumed  alt  ordinary  and  nsnal  risks  of  the 
service  in  which  he  engaged,  but  he  certainly  did  not  ^iik  ■»■»•< 
assume  unknown  penis,  arising  from  any  omission  — Fortnam'i 
of  reasonable  care  in  the  performance  of  the  master's  "w"!*""". 
duty  of  control  of  the  work  in  hand.  That  duty  was  devolved 
npon  the  section  foreman  by  defendant,  and  in  its  discharge 
the  law  required  him  to  use  common  prudence  to  so  direct  the 
movements  of  those  subject  to  his  orders  as  not  to  expose 
them  to  any  greater  danger  than  was  usually  incident  to  the 
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dmplojment.  We  thiuk  the  plaintiff's  teHtiiaoBy  tends  to  show 
a  want  of  sQch  care  on  the  foreman's  part.  Toe  fac&  leading 
qp  to  the  accident  have  been  already  stated,  and  need  not  be 
repeated.  It  may  be  that  the  plaintiff's  iujnry  shonld  be  as- 
cnbed,  as  a  matter  of  fact,  solely  to  his  fall  near  the  track, 
and  to  the  delay  it  occasioned  ;  bat  we  believe  it  cannot  be 
declared,  as  a  concliiHon  of  law,  that  it  might  not  reasonably 
be  found  to  have  been  caused  by  the  foreman's  negligence  is 
keepiu[^  the  men  at  their  posts,  trying  to  remove  the  hand-car, 
antil  too  late  to  afford  them  opportunity  for  escape  from  the 
danger  of  a  collision,  and  thereby  subjecting  plaintiff  to  a 
greater  risk  than  his  service  ordinarily  iuvolved.  The  fore- 
man, it  is  true,  gave  them  no  express  command  to  lift  the  car 
off,  but  his  acts  were  an  unmistakable  order  to  that  effect. 
There  was  little  time  for  speech.  Action  was  the  eloquence 
for  the  occasion.     All  present  knew  that  the  passenger  train 


had  the  right  of  way,  and  their  united  efforts  indicated  that 
they  interpreted  alitte  the  foreman's  conduct  as  a  direction  to 
follow  his  leadership  in  the  attempt  to  clear  the  track.  The 
place  which  fell  to  plaintiff's  lot,  in  lifting,  was  probably  the 
most  dangerous  around  the  car.  As  the  middle  man  of  the 
three,  on  the  side  furthest  from  the  coming  train,  he  stood 
between  the  rails  until  the  foreman's  order  to  "  let  go."  It 
required  a  longer  time  to  reach  s  place  of  safely  from  his 
position  than  from  that  of  any  of  the  other  men. 

Beviewiug  the  whole  evidence,  we  tbink  it  was  fairly  a  case 
for  triors  of  fact  to  say  whether  or  not  the  foreman  allowed 
him  reasonably  sufficient  time  to  escape  the  impending  dan- 
ger, and,4f  no^  whether  the  foreman's  omission  to  do  so  con- 
stituted negligence  in  directing  and  managing  the  car  and  men  - 
on  the  occasion,  and  whether  or  not  such  neglicence  or  want 
of  ordinary  care,  in  the  circumstances,  was  the  direct  cause  of 
plaintiff's  injury.  These  elements  made  up  the  caan  stated  in 
the  petition.  No  negligence  in  the  management  of  the  loco- 
motive  or  train  was  asserted  or  need  be  discussed.  It  seems 
almost  unnecessary  to  observe  that  there  is  no  room  in  this 
case  for  the  application  to  plaintiff's  conduct  of  the  maxim, 
volenti  non,  etc.  The  risk  occasioned  by  the  foreman's  negli-, 
gence,  which  forms  the  gist  of  defendant's  present  liabilitr, 
was  of  sach  a  nature  as  could  not  have  been  previously 
known  to  plaintiff  by  any  ordinary  exercise  of  care  or  fore- 
sight ;  and  it  cannot,  we  think,  be  reasonably  regarded  as  one 
of  the  usual  perils  of  the  master's  service,  in  which  plaintiff 
embarked.  In  this  connection  it  may  be  well  to  notice  one 
of  defendant's  exceptions,  touching  the  refnssl  of  its  re- 
quest for  the  foUowiug  instruction,  viz, ;  "The  court  instructs 
tne  jury  that,  when  plaintiff  entered  into  the  employment  of 
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defendaDt  as  a  secUou  liand,  he  auanmed  all  risk  of  injary 
usually  iucident  to  the  services  he  engaged  to  perform  ;  and 
if  the  jury  believe  from  the  evidence  that,  when  plaintiff 
undertook  to  work  for  defendant  on  its  track,  he  knew  that  in 
going  to  and  from  his  work  he  would  be  required  to  travel 
on  the  track  on  hand-cars,  and  that  triune  were  ran  over  the 
road  at  regular  and  irregular  times,  without  notice  to  section- 
men,  then  he  assumed  all  risks  usnally  incident  to  passing 
and  attempting  to  pass  such  trains."  In  declining  to  so  in- 
struct, we  think  there  was  no  error.  Whatever  may  be  the 
nature  and  extent  of  the  usual  risks  of  such  a  service,  as  to 
which  this  case  requires  no  expression  of  opinion,  it  is  clear 
that  ojnission  of  ordinary  care  in  the  conduct  and  direction  of 
the  business  is  not  one  of  such  risks.  ^Negligence  in  the  per- 
formance of  any  personal  duty  of  the  master  is  not,  speaking 
generally,  such  a  peril. as  an  employe  should  reasonably  ap- 
prehend or  be  considered  to  assume.  Dangers  arising  from 
such  negligence  cannot  justly  be  regarded  as  ordinary  risks 
of  the  employment  The  instruction  was  hence  irrelevant  to 
the  only  issue  on  which  plaintiff  claimed  a  right  of  recovery 
on  the  facts  disclosed. 

2.  We  next  view  the  case  with  reference  to  the  plea  that 

Slaintiff's  negligence  should  bar  his  recovery  of  pitiiturs 
amages.  "  This  is  a  clear  and  logical  distinction  nontHiiKorr 
between  a  defence  resting  upon  the  assumption  of  mmiij""*- 
risks,  and  that  predicated  upon  such  negligence.  Even  if  a 
servant  encounters,  in  the  service,  penis  which  are  held 
unusual  and  extraordinary,  he  is  nevertheless  bound  to  use 
ordinary  car©  to  avoid  injury  thereby."  Alcorn's  Cjise,  18 
S.  W.  Bep.  168  (decided  at  this  term).  That  case  is  to  be 
judged  from  the  standpoint  furnished  by  the  facts  of  the  par- 
ticular case,  and  also  by  considering,  as  a  very  discriminating 
■judge  has  recently  remarked,  "  under  what  exigency  he  acted ; 
that  is  to  say,  the  exigency  legitimately  may  affect,  not  only 
the  question  how  far  he  appreciated  or  ought  to  have  appre- 
ciated the  danger,  but  also  now  far  he  c^iuld  run  a  risk  known 
to  be  (greater  than  prudently  could  be  incurred,  under  ordi- 
nary circumstances,  without  losing  his  right  to  recover  in  case 
he  was  hurt."  Pomeroy  v.  Inhabitants  of  Westtield  (Mass.), 
28  N.  E.  Rep.  899.  So  in  passing  on  this  plaintiff's  conduct 
in  obeying  tne  tacit  direction  of  the  foreman,  and  in  standing 
to  his  work  until  ordered  to  "  let  go  and  get  away,"  we  mnst 
Iwar  iu  mind,  not  only  the  servant's  general  duty  of  obedience, 
but  the  self-evident  dangers  to  defendant's  passengers  on  the 
train  in  event  of  a  collision  with  the  band-car.  It  is  true  that 
ill  this  instance  the  locomotive  tossed  the  car  from  the  track 
without  damage  to  the  train  or  its  cargo  ;  but  the  possibili^ 


izcdbvGoOgIc 


442  SCUROKDEE  V.   CHICAGO   &   ALTON   E.   CO.    [VOL.  53 

of  Beriona  iujuxj  from  such  a  meeting  was  obvious,  at  letist  to 
on  esperieoced  railroad  man,  if  indeed  it  is  not  a  matter  of 
common  knowledge. 

PersoDB  are  jastified  in  taking  Bomewhat  greater  risks  to 
protect  human  life  or  limb  than  would  be  Banctioned  in  other 
circumstances.  lu  view  of  all  the  facta  before  us,  we  are  of 
opiniou  that  it  caonot  properly  be  aaid  that  the  act  of  the 
plaintiff,  in  remaining  at  his  post,  to  aid  in  averting  the  possi- 
bility of  a  collision,  until  his  superior  pronounced  the  effort 
hopeless,  was  negligent  as  a  matter  of  law.  We  think  his 
conduct  falls  within  the  protection  of  the  rale  that  has  been 
sometimeB  stated  to  be  that  if  "  the  master  orders  the  servant 
into  a  situation  of  danger,  and  he  obeys,  and  is  thereby  in- 
jured, the  law  will  not  deny  him  a  remedy  against  the  master, 
on  the  ground  of  contributory  negligence,  unless  the  danger 
was  so  glaring  that  no  prudent  man  would  have  entered  it, 
even  wiiere,  like  the  servant,  he  was  not  entirely  free  to 
choose."  Stephens  v.  Railroad  Co.  (1888),  96  Mo.  212; 
Keegan  v.  Kavanaugh  (1876),  62  Mo.  230.  This  rule  closely 
viewed  amounts  to  nothing  more  than  a  statement  that,  in 
determiuiug  what  is  ordinary  care  on  the  part  of  a  given  indi. 
vidual,  all  the  circumstances  of  his  position  should  be  re- 
garded, including,  in  cases  like  the  present,  the  servant's 
orders,  the  demands  of  his  duty,  the  apparent  risk  to  be  met, 
and  tlie  purpose  of  his  action,  no  less  than  his  physical  sur- 
rouodings.  Having  weighed  all  these  considerations,  unless 
the  case  then  discloses  that  the  risk  was  such  as  would  not  be 
taken  by  a  man  of  common  prudence,  so  situated,  the  court 
cannot  justly  declare  the  assumption  of  that  risk  by  a  servant, 
in  obedience  to  orders,  as  negligence.  To  warrant  such 
declaration  by  the  court,  as  has  often  before  been  said,  it 
must  be  satisned  that  no  other  conclusion  is  fairly  deducible 
from  the  evidence,  giving  plaintiff  the  benefit  of  every  favor- 
able inference  that  may  be  reasonably  drawn  from  it.  Becke 
V.  Railway  (1890),  102  Mo.  544,  45  Am.  &  Eng.  R  Cas.  174; 
Bai  ry  v.  Railroad  Co.  (1888),  98  Mo.  62.  Here  we  are  not  so 
satisfied,  but,  on  the  contrary,  regard  the  issue  of  plaintiff's 
negligence  as  a  proper  one  for  the  jury.  The  only  reasonable 
inferences  of  negligence  on  his  part  suggested  by  the  testi- 
mony arise  from  his  remaining  so  long  at  his  post  of  work, 
with  the  foreman,  in  view  of  the  coming  train;  and  from  his 
falling  down,  outside  the  track  afterward,  in  the  effort  to  es- 
cape. As  to  the  first  of  these  acts  the  jury  were  plainly  told 
by  the  fourth  instruction  for  defendant  that  if  they  found 
"that  plaintiff  saw  the  approaching  train,  and  at  the  time  he 
undertook  to  remove  the  hand  car  from  the  track  the  danger 
of  a  collision  with  the  hand  car  was  manifest  to  any  section- 
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nan  o(  ordinary  care  and  caatioD,  and  that,  after  auch  danger 
was  so  iBanifest,  plaintiff  bad  time,  by  the  exercise  ot  reason- 
able care,  to  get  ont  of  the  way,  then  it  was  tlie  duty  of  plain- 
tiff to  abandon  the  hand  car  and  ^et  oat  of  danger,  regardless 
of  the  orders  of  the  foreman  or  Lis  duty  to  defendant  to  re- 
move the  car ;  and,  failing  to  do  so,  he  cannot  recover,  and  the 
"verdict  must  be  for  the  defendant,"  As  to  the  second  (plain- 
tiff's fall)  the  court,  in  defendant's  third  instruction,  declared 
that  if  the  foreman  notified  plaintiff  to  get  out  of  the  way  in 
time  for  a  section-man  of  ordinary  vigilance  and  judgment  to 
avoid  danger  from  collision  the  finding  should  then  be  for  de- 
fendant. So  that,  had  the  jury  found  plaintiff  wanting  in  or- 
dinary care  with  respect  to  either  of  these  phases  of  the  case, 
they  were  bound  to  return  a  verdict  for  defendant  under  the 
instructions.  Their  finding  for  plaintiff,  consequently,  nega- 
tived auy  negligence  of  the  plaintiff  in  the  circumstances. 

3.  We  now  reach  defendant's  exceptions  to  rulings  upon  the 
other  instructions.  It  is  claimed  that  those  given  for  the 
plaintiff  submit  a  different  sort  of  negligence  to  mo 
jury  as  actionable  from  that  counted  upon.  NegK-  iBrtnrUraa 
gence  on  the  part  of  the  foreman,  Klein,  "  in  so  MwiUvr**. 
running  the  hand  car,"  is  charged  in  the  petition, 
after  a  statement  of  the  substance  of  tlie  facts  we  have  men- 
tioned above,  preceding  plaintiffs  injury.  It  is  insisted  that 
no  negligence  m  "  running  "  the  car  was  shown  ;  -but  it  is  evi- 
dent that  that  term  was  employed,  and,  in  the  .connection  in 
which  it  appears,  should  fairly  be  construed,  to  mean  "oper- 
ating "  the  car ;  and  in  that  expression  may  reasonably  be 
comprehended  the  management  of  the  men  engaged  in  its 
operation.  The  petition  is  unnecessarily  prolix  in  furnishing 
the  particulars  of  the  occurrence.  Defendant  could  not  pos- 
sibly have  misunderstood  the  natute  of  the  plaintiffs  griev- 
ance alleged  in  it.  All  the  plaintiff's  instructions  place  his 
right  of  action  solely  on  the  ground  of  Klein's  negligence  in 
the  direction  of  the  car  and  men.  They  are  verbose,  and  need 
not  be  quoted  as  models  for  imitation  ;  but  each  requires  a 
finding  of  negligence  or  want  "  of  proper  care  and  caution  "  on 
the  part  of  Klein,  in  the  management  of  the  hand  car,  as 
essential  to  plaintiffs  recovery.  They  are  not  as  explicit  in 
all  respects  as  might  be  desired ;  but  any  defects  in  them,  in 
this  regard,  are  corrected  by  the  limitations  expressed  in  those 
given  at  the  instance  of  defendant.  In  the  latter  the  jary 
were  told  (1)  not  to  consider  any  evidence  of  the  speed  of  the 
tiain,  or  Uiat  it  did  not  stop,  or  of  the  acts  or  omissions  of  the 
trainmen ;  (2)  that  the  verdict  should  be  for  defendant,  if  Klein 
used  ordinary  care  in  attempting  to  remove  the  hand  car  from 
the  track  after  the  train  came  in  sight  and  the  injury  of  plain* 
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tiff  was  oaased  hy  accident,  without  negUgeuce  of  the  foreman, 
wltile  (lefendaiit's  third  and  fourth  iastructions,  mentioaed  al- 
ready iu  the  second  paragraph  of  this  opioion,  presented  for 
decision  the  qnestion  of  plaintiff's  exercise  of  reasonable  care 
for  his  own  safety  in  the  premises.  Beading  the  instructionH 
together,  as  they  should  be  read,  we  do  not  discern  in  them 
any  material  error,  to  the  prejudice  of  defendant's  substantial 
rights  upon  the  merits.  Rev.  St.  1889,  §§2100,  2303.  We 
think  they  assert  correctly  the  principles  of  liability  (on  the 
facts  disclosed)  hereinbefore  announced,  and  only  permit  a 
recovery  by  plaintiff  in  conformity  thereto.  The  defendant's 
instructions  closely  confined  the  inqairy  as  to  the  proximate 
cause  of  plaintiff's  injury  to  a  consideration  of  the  foreman's 
negligence  in  the  matter  of  attempting  to  remove  the  hand 
car  from  the  track,  and  declared,  in  effect  (in  the  third),  that, 
if  he  gave  plaintiff  sufficient  time  for  escape  to  have  enabled  a 
section-mau  of  ordinary  vigilance  to  avoid  the  danger  of  col- 
lision, there  could  be  no  recovery  in  the  action.  Under  these 
instnictionB  the  jury  would  have  been  bound  to  find  for  de- 
fendant if  they  believed  the  fall  of  plaintiff,  in  his  haste  to  es- 
cape, to  have  been  the  efficient  cause  of  his  injury,  or,  indeed, 
if  tliey  found  that  cause  to  have  been  any  other  than  the  fore- 
man's negligence,  as  already  indicated. 

4.  Respecting  the  error  assigned  upon  the  refusal  of  other 

requests  for  instructions,  all  that  need  be  said  ia 
Rafiniorn-  tji^t  the  findings  for  which  they  call  were  necessa- 
^tm.  "'y  embraced  in  the  findings  upon  the  instructions 

which  the  court  gave.  The  refusal  of  such  re- 
quests ia  not  error  in  a  civil  action,  and  where  this  court, 
viewing  the  case  broadly  on  its  merits,  is  of  opinion  that  such 
ruling  did  not  injuriously  affect  the  substantial  rights  of  the 
appellant.  Haniford  v.  City  of  Kansas  (1890),  103  Mo.  182 ; 
Rev.  St  §§2100,  2303.     Such  is  our  opinion  here. 

5.  No  point  is  made  upon  the  instruction  touching  the 
measure  of  damages,  or  upon  the  award  thereunder. 

The  case  bears  many  points  of  resemblance  to  Stephens  v. 
Ra,ilroad  Go.  (1688),  96  Mo.  207,  and  in  the  main  is  governed 
by  the  same  general  principles. 

The  judgment  is  affirmed,  all  the  judges  of  this  division  con- 
curring. 

Contributory  H«g\ig»na*  of  Railroad  Employe* — Inttancat. — J/hilure  la 
AtK'id  Knoten  Danger. — lu  l'«lnnd  o.  CliiuiiKo,  St.  L.  &  N.  O.  R,  Co,,  (La., 
N»v.  SI,  1892,)  11  So.  Iltp.  708,  it  was  held  that  contributor;  negligence 
arises  when  tbe  pisintifi  neglects  ur  omits  to  do  some  KCt  which  it  was  hia 
duty  to  do.  In  this  case  the  dwoger  was  known,  and  might  have  been 
preveated  hod  plaintiff  exercised  ordinary  care,  and  had  he  perrormed 
that  which  devolved  upon  him  to  perform  as  keeiMr  of  the  sheds  whicb 
fell  and  iojured  him. 
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Employe  Forgetting  TiU  Danger, — If  ao  employ^,  whose  position  requires 
coDstaot  *tid  watchful  care  to  save  himself  from  injurj,  forgets  his  dHuger 
and  thereof  bnpgs  injur;  upon  himself,  be  is  guilty  of  contributor;  negli- 
gCDCB  and  cannot  recover.     Martin  o.  Californiu  Central  R.  Co.,  B4  Cul.  328. 

Employi  Contmuing  to  Ute  Defeetivt  Applianea. — Tbe  question  whether 
an  employ^  who  continueH  lo  uhc  u  d  fective  appliance  after  lie  iias  noted 
the  danger  intended  to  waive  his  objection  thereto  is  one  fact  for  the  jurj. 
Martia  «.  California  Central  K.  Co.,  94  Cal.  326. 

OmUribulory  Negligenee  of  Minor  Empiiiye — I nstnutiont. — In  an  action 
for  injuries  to  a  miaur  while  acting  as  bralfemau,  the  defendant  contended 
that  the  plaintiff  was  guilt;  of  contributor;  negligence.  The  coutt  charged 
that  if  the  plaintifi  failed  to  use  that  care  which  a.n  ordinarily  prudent  mua 
would  have  used,  and  if  the  injury  was  caused  b;  reaaon  of  his  omissiua 
to  observe  that  measure  of  caution,  he  could  not  recover,  unless  it  further 
appeared  that  he  was  a  youth  of  immature  jiidgmeat,  and  that  the  perils 
of  his  employment  were  full;  communicated  to  him.  Hdd,  that  the  in- 
atruction  properly  stuti^d  ike  law.  Texas  &  P.  B.  Co.  d.  Brick,  (Teias, 
March  4,  1892.)  20  B.  W.  Rep.  BU. 

Minor  EmpUiyed  leUhout  ParenU'  Content. — In  TesasA  P.  R.  Co.  o.  Brick, 
83  Tei.  520,  it  was  held  that  a  niilrnad  company  is  liable  for  a  negligent 
injur;  to  plaintiff's  minor  son,  employed  as  a  brakemau  without  plaintiff's 
consent,  regardless  of  the  emploj^'a  contributor;  negligence.  The  court 
said:  "  The  appellant  requested  the  court  to  charge  the  jury  to  the  effect 
that  the  plaintiff  could  not  recover  if  his  eon  was  guilty  of  negligence 
which  contributed  to  the  injur;;  and  also  that  he  could  not  recover  if  the 
accident  was  the  result  of  the  negligence  of  tbe  son's  fellpw-servants. 
Both  instructions  were  refused,  and  in  this  action  of  tbe  court  there  was 
DO  error.  In  Railway  Co.  v.  Redcker,  ST  Tex.  190,  2  S.  W.  Rep.  037,  the 
rule  was  clearly  recognized  that  one  who  employs  a  minor,  knowing  him 
to  be  such,  in  a  dangerous  business,  without  the  father's  consent,  becomes 
liable  to  compensate  the  father  for  any  lose  of  the  son's  service  during 
minority  which  may  result  from  an  injur;  suffered  in  that  business.  That 
case  was  reversed  solely  upon  the  ground  that  the  charge  authorized  a 
recovery  without  reference  to  the  question  whether  the  employer  knew  of 
the  minorit;  or  not.  The  deri«ion  of  the  supreme  court  of  Ki:ntuck;in 
ItailwayCo.  o.  Wells,  83  K;.  57.  cited  in  theRedeker  Case  from  a  syllabus 
in  the  Cencral  Law  Journal,  is  now  before  us,  and  full;  sustains  the  doc- 
trine of  the  employer's  liabitit;in  such  cases.  The  contract  of  emp1o;ment 
with  the  minor  having  been  made  without  the  consent  of  the  father,  the 
latter  is  a  stranger  to  it,  and  is  not  bound  by  any  of  its  terms.  He  docs 
not  afi^ee  that,  as  between  himself  and  the  employer,  the  son  shnll  be  bound 
to  take  the  risk  directl;  incident  to  the  employment,  or  thnt  which  may 
result  from  the  negligence  of  the  son's  fellow-servants.  His  ground  of 
complaint  is  that  the  emplo;er  boa  engaged  the  son  in  a  dangerous  occupa- 
tion, where,  b;  reason  of  the  dangers  attending  the  business,  either  nntii- 
rall;  arising  from  it  or  from  the  negligence  of  co-emplo;6s,  he  has  lost  the 
son's  services;  and,  in  our  opinion,  he  is  entitled  to  recover  for  an;  loss 
resulting  from  such  dangers,  without  reference  to  the  ouestion  whether  tiie 
son  has  contributed  to  such  injury  or  not,  provided  the  toes  has  resulted 
from  the  perils  of  the  occupation.  The  wrong  to  him  consists  in  the  un- 
authorized employment,  and  he  is  entitled  to  compensation  for  an;  loss 
which  has  resulted  from  that  wrong.  The  case  of  Railway  Co.  v.  Carlton, 
M  Tex.  397,  15  Am.  &  Eng.  R.  Cas.  360,  was  n  suit  by  the  father  to  recover 
damages  for  injuries  resulting  in  the  death  of  the  son,  under  our  statute. 
The  statute  gives  an  action  in  cases  only  where  the  deceased,  if  living, 
could  have  recovered  for  the  injury." 

Braleemcm  Atemdrng  Grr  in  More  Dangerovt  Way. — Where  a  brakeman 
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13  killed  owing  to  defect  in  a  car,  the  fact  that  he  wlectttd  the  more  dan- 
{{erouBwajof  nscendiiig  euch  car,  if  it  did  not  contribnte  to  his  deiiih, 
does  not  etaow  him  to  have  been  guilt;  of  contributorj  negligence.  Iiouia- 
ville  &  N.  R.  Co.  e.  Fearaon,  (Ala.,  Ian.  4,  189S,)  13  Bo.  Itep.  176. 

Braieman  Adjutting  Tie*  Loadtd  m  FUtt  Car  vhUe  Traiit  it  Moving. — 
In  Georgia  PaciQc  R.  Co.  e.  Bredfleld,  (HIkb.,  Jan.  11,  161)2,)  10  So.  Rep. 
677,  the  deceased  waa  a  braJceman  on  a  conatnicUoD-tntiii.  Some  flat  can 
were  Loaded  with  cross-tieB,  some  of  which  became  displaced  «o  that  their 
ends  projected  beyond  the  end  bt  the  car.  The  deceased,  although 
cautioned  b;  a  fellow-emploj^  attempted  while  the  train  was  in  motion 
to  adjust  the  cross-ties,  and  in  so  doing  was  knocked  ofi  and  killed.  Tlie 
court  held  that  the  deceased  was  the  victim  of  his  own  rashness,  and  there 
could  be  no  recover  jr. 

.  Brakeman  Jvmping  off  and  Waiting  b^on  Bteitch-tngitu.—ln  Finnell  «. 
Delaware,  L.  &  W.  R.  Co.,  12S  M.  Y.  369,  it  was  held  that  a  brakeman 
riding  on  a  switch-engine  is  guiltj  of  neglisence  in  Jumping  off  and  walk- 
ing before  it  on  an  unballastea  track  toward  cars  to  be  coupled,  while  re- 
noTing  the  coupling  link  and  pin  from  the  draw-head  on  the  tender. 
The  court  said:  "This  case  is  singularlj  like  that  of  PenuajWania  Co.  e. 
Hsnkey,  93  III.  SSO,  and  that  case  is  a  very  precise  authority  for  the  con- 
clusion we  have  reached.  This  case  is  unlike  that  of  Plank  v.  Railroad 
Co.,  60  N.  Y.  607.  There,  in  the  night-time,  the  plaintifi'sintestate  was 
directed  by  the  conductor  of  the  train  to  couple  some  cars  on  the  side-track; 
and,  while  engaged  in  so  doing,  he  stepped  into  a  sluice-way  or  trench  ' 
across  the  track,  about  two  feet  wide  and  deep,  which  was  walled  up  with 
stone  on  each  side.  There  was  a  trap  left  in  the  road-bed  which  tendered 
the  track  dangerous  to  any  einploy6  of  the  company  who  had  occasion  to 
be  there  in  tiie  night-time;  and  there  it  was  very  properly  held  that  it  was 
a  question  of  fact  for  the  jury  whether  the  track  was  an  ordinarily  reason- 
able and  sate  place  for  the  performance  of  a  brakemsn's  duties.  This  is 
more  like  the  case  of  Appeal  e.  Railroad  Co.,  Ill  N.  Y.  090,  where  plidu- 
tilTa  iutestaie.  a  switchman  employed  in  defendant's  yard,  iu  helping  to 
make  up  and  distribute  trains,  while  engaged  in  his  employment,  caught 
hia  foot  in  a  '  frog '  which  connected  two  converging  tracka  and  was  used  to 
effect  the  transfer  of  cars  from  one  track  to  the  other;  and  before  he  could 
release  himself  he  was  run  over  and  killed.  In  an  action  to  recover  dam- 
ages for  his  death,  it  was  claimed  that  blocks  of  wood  oould  be  placed  ia 
the  openings  of  frogs,  and  thus  prevent  such  accidents.  It  appeared  that 
the  intestate  had  been  in  defendant's  employ  for  some  years,  and  for  quite 
a  length  of  time  iti  and  about  the  yard  where  the  accident  happened,  and 
was  acquainted  with  the  frog,  and  knew  that  it  was  not  blocked;  and  it 
was  held  that  the  intestate,  in  accepting  and  continuing  in  the  employment, 
assumed  the  haiard  of  all  known  and  obvious  dangers,  and  that  be  was 
chargeable  with  notice  of  the  difficulty  in  removing  the  foot  when  caught 
in  the  frog,  and  of  the  danger  to  be  apprehended  therefrom,  and  therefore 
that  a  cause  of  action  was  not  made  out,  and  arefusal  tononsuit  waeerror. 
Here,  in  this  case,  it  cannot  be  said  that  the  track  was  obviously  dangerous 
to  a  prudent  brakeman.  The  accident  was  a  very  unusual  one,  not  likely 
to  occur,  and  easily  guarded  against  by  any  brakeman  carefully  discharg- 
ing his  duties.  Knowing  the  condition  of  this  track,  be  should  not  have 
walked  upon  it  except  with  the  greatest  circumspection.  As  the  engine 
was  entirely  under  his  control,  he  should  either  have  stopped  it  or  bad  it 
move  so  slowly  that  no  accident  could  come  to  him.  We  are  therefore  of 
opinion  that  the  judgment  should  be  reversed  and  anew  trial  ordered, 

Brakeman  Sunning  along  Top  of  Moving  TVoin. — Hie  duties  of  a  brake- 
man  required  him  to  spend  a  part  of  his  time  oa  the  top  of  the  traio.     At 
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the  time  he  was  iDJured  be  wu  cuTTing  an  order  from  the  rear  end  of  the 
train  to  the  engineer,  bf  direction  of  the  conductor.  &td,  that  the  fact 
of  walking  on  the  top  of  the  train,  erea  though  the  train  was  running  at  a 
high  rate  of  speed,  does  not  constitute  negligence  on  bis  part.  LoulsTille, 
E.  &  St.  L.  R.  Co.  V.  UtE,  (Ind.,  Dec.  22,  1892,)  S2  N.  E.  Rep.  881. 

Avt^man  «n  Oar  Failing  to  Look  Out  for  Overktad  Bridge. — In  Haher  e, 
Boston  A  A.  R.  Co.,  (Haas.,  Jan.  6, 1892,)  82  N.  E.  Rep.  950,  which  was  an 
action  for  tlie  death  of  a  brakeman  b;  heing  knocked  off  the  car  by  an 
overhead  bridge,  it  appeared  that  bis  duty  required  him  to  bs  on  the  rear 
car  of  the  train.  This  was  a  tall  refrigerator  car  attached  to  the  rear  end 
of  the  caboose.  When  he  left  the  caboose  he  was  told  to  get  on  the  top  of 
this  car,  with  the  flag,  ready  to  flag  the  rear  cod ;  and  one  witness  saw  him 
getting  on  the  car,  holding  to  the  brake  wheel.  His  duty  required  him  to 
watch  the  rear  of  the  train,  and  it  was  inferred  that  he  rude  on  the  top  of 
the  car  with  his  face  to  the  rear.  The  court  held  that  he  was  not  guilty 
of  contributory  negligence,  and  said:  "It  waa  not  negligent  for  him  to  so 
ride,  although  he  knew  there  were  low  bridges  under  which  the  car  must 
pass,  because  he  had  the  right  to  suppose  that  the  telltales  would  be  la 
order  and  in  their  proper  position,  and  that  he  would,  by  means  of  their 
action,  receive  sufBcient  warning  to  enable  him  to  avoid  coUiuon  with 
bridges.  There  is  a  fair  presumption  that  he,  a  roan  skilful  and  able  in 
his  business,  who  had  just  entered  on  the  service  of  a  new  employer,  and 
who  in  the  performance  of  an  explicit  order  had  gone  to  attend  to  work 
which  required  him  to  look  in  the  direction  opposite  that  where  the  dan- 
ger lay  by  which  he  was  killed,  was  engaged  m  watching  the  rear  of  the 
car;  and  if  so,  he  could  not  be  blamed  for  not  knowing  he  was  about  to 
come  in  contact  with  the  bridge.  Iq  Corcoran  v.  Railroad  Co.,  188  Mass. 
507,  13  Am.  &.  Eng.  R.  Cas.  226,  it  was  impossible  to  say  whether  the  de- 
ceased was  knocked  from  the  train  by  contact  with  overhanging  ice,  or 
fell  upon  the  track  from  some  other  causer  In  Riley  e.  Railroad  Co.,  135 
Mass.  202,  15  Am.  &  Eng.  R.  Cas.  181,  the  position  of  the  brakeman  was 
«t  the  bead  of  the  train,  and  his  duty  required  bira  to  keep  watch  in  the 
direction  of  the  bridge.  Bo  in  Shea  e.  Railroad  Co.,  154  Mass.  81,  27 
N.  E.  Rep.  672,'  the  employment  necessarily  required  him  to  look  out  for  all 
eogines  and  trains,  as  they  might  come  at  any  time.  In  the  present  case 
the  deceased  was  required  to  look  out  for  a  bridge  only  when  warned  by 
the  telltales.  In  Tyndale  e.  Railroad  Co.  (Mass.),  81  N.  E.  Rep.  656,  po^, 
it  was  the  duty  of  the  deceased,  as  track  inspector,  to  keep  his  tricycle  out 
of  the  way  of  pasHing  trains;  and  there  was  no  evidence'  to  show  what  be 
was  doing  at  tne  time  of  the  accident,  or  how  it  occurred.  We  regard  this 
case  as  analogous  to  Hagulre  e.  Railroad  Co.,  146  Mass.  S7S,  84  Am.  Se 
Eng.  R.  Cas.  9.  The  deceased  was  rightfully  in  the  place  of  danger  and 
was  not  wanting  in  diligence  in  suffering  himself  to  come  in  contact  with 
A  bridge  of  which  the  telltale  ^ve  no  warning." 

Sr^ieman  Stntek  by  Projeettng  Hoof  while  Climbing  Side  of  Car. — An 
employ^  who,  knowing  that  a  roof  projects  over  the  track  at  a  certun  place, 
and,  in  the  absence  of  any  sudden  danger  or  emergency,  climbs  up  the  lad- 
der at  the  side  of  a  car  to  set  a  brake,  and  is  injured  by  coming  in  contact 
with  such  projecting  roof,  cannot  recover.  Piatt  r.  Chicago,  St.  P.,  H.  & 
O.  It.  Co.,  (Iowa,  Feb.  10,  1892,)  01  N.  W.  Rep.  384. 

Sagineor  Bunning  at  Sxctuita  Spted — Ingtrvetum*. — In  an  action  for  an  in- 
jury to  an  engineer  alleged  to  have  resulted  from  defects  in  the  track,  where 
there  is  evidence  that  he  was  running  at  a  speed  in  excess  of  that  allowed 
b7  the  rules  of  the  road,  it  is  proper  for  the  court  to  refuse  defendant's  re- 
quest to  charge  that  the  burden  was  on  the  plaintiff  to  show  that  he  4aa 
not  acting  negligently  in  the  rate  of  speed  st  which  he  was  rtmniug.    Such 
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BD  instruction  would  be  misle&ding.  Texas  &  P.  R.  Co,  o,  Geiger,  7»  Tex. 
18.      . 

Enginter  Ditrtgarding  Warning  Signal*. — Where  a  locomotive  engineer 
is  warned,  bj  &  signal  of  dauger  ahead,  not  to  proceed  with  bis  trkin,  and 
immediately  tberealter  another  signal  is  given,  wbich  indicated  that  he 
might  proceed  with  ufety,  but  botii  signala  are  contiououal;  dUplajed  to- 
gether, so  BB  to  leave  it  in  doubt  which  signal  should  be  regarded,  it  ift 
tiegligeuce  for  the  engineer  to  go  on  with  bis  train;  and  if  he  does  do  so. 
and  a  cullisioD  ensutB,  iu  which  he  loses  hia  life,  hia  widow  cann6t  recover 
from  the  compan;  fur  his  homicide,  thus  occasioned ;  the  law  being  that  if 
an  emplo]'^  is  guilty  of  an;  negligence  contributing  to  an  injur;  to  him- 
self, he  Cannot  recover,  if  the  injur;  does  not  result  iu  hia  death,  or,  if  it 
does  so  result,  that  no  right  of  action  accrues  to  his  widow.  J>eTiiie  e.  S»- 
vannah,  F.  &W.  B.  Co.,  (Ga.,  Aug.  27,  16fl2,)  13  S.  E.  Rep.  781. 

Snginar  Failing  to  Obaerte  Caution  lioliee. — If  an  engineer  neglects  to 
observe  a  notice  duly  posted  to  caution  trainmen  against  mnuiog  their 
trains  St  a  certain  point  faster  than  is  compatible  with  keeping  complete 
control  of  train,  he  cannot  recover  for  injuries  cau«ed  bj  colliding  with  an 
ohatruction  on  the  track  at  such  point.  Williams  o.  Norfolk  A  W.  R.  Co., 
(Va.,  June  80,  18S2,)  15  8.  E.  Rep.  5S3. 

Mngijirer  failing  to  tee  Obitnittiim  on  Track. — No  recovery  can  be  had  for 
injuries  to  an  engineer  caused  by  an  obstruction  on  the  track,  where  it  is 
shown  chat  he  could  have  seen  such  obitruction  if  he  had  kept  a  proper 
outlook  as  his  duty  required  him  to  do,  iu  time  to  stop  the  train  before  the 
collision.  Williams  e.  Norfolk  &  W.  R.  Co.,  (Vs.,  June  30, 1693,)  IS  B.  E. 
Rep.  023. 

Engineer  Oiling  Engine  with  Arm  hetteeen  Spoke*  of  Drwer  Whed. — In  St. 
Louis  &  8.  F.  B.  Co.  B.  Traweek,  (Texas,  Man  h  23,  1852,)  IB  S.  W.  Rep. 
870,  the  evidence  showed  that  the  plaintifi  was  a  locomotive  engineer.  At 
a  junction  of  the  road  on  which  he  was  employed  with  the  defendant's  road, 
he  was  holding  his  train,  with  breaks  off,  for  a  car  to  be  attached,  as  was 
customary  at  tliat  place.  While  so  waiting  be  was  oiling  and  packing  the 
box  of  his  engine,  with  hia  arm  between  the  spokes  of  the  driver  wheel. 
The  car  to  be  attached  struck  hia  train  and  moved  it  forward,  causing  injury 
to  his  arm.  There  was  evidence  that  the  company  furnished  an  iron  to  be 
used  for  packing  boxes.  In  an  action  to  recover  damages  for  such  injury, 
kdd,  that  it  was  error  for  the  trial  court  to  refuse  to  charge  that  if  the  jury 
believed  plaintifi  guilty  of  contributory  oegli^nce  in  doing  the  work  as  he 
did,  and  this  negligence  contributed  to  the  injury,  he  could  not  recover; 
and  that  if  plaintiff  had  used  due  care,  and  by  its  eierdee  could  have  pre- 
vented the  injury,  there  could  be  no  recovery. 

Engine  Cleantr  Injured  while  vnder  LoecTtiotitie. — In  Bpeocer  e.  Ohio  & 
N.  R.  Co.,  130  Ind.  181,  the  plaintiff  alleged  that  be  was  sn  engine  cleaner, 
and  had  occasion  to  go  under  a  locomotive,  and,  while  there,  that  the  en~ 
gineer  carelessly  started  the  engine  whereby  the  plaintiff  was  injured. 
There  was  no  allegation  that  the  plaintiff  notified  the  engineer  that  he  was 
going  under  the  engine,  or  that  the  engineer  knew  of  that  fact.  &ld,  that 
the  allegations  showed  that  plaintiff  was  guilty  of  contributory  negligenoe. 

Ooaductor  Caruing  CoUition  after  he  had  Jan  Warned. — In  Nattreas  o. 
Fhiladvlphia  &  R.  R.  Co.,  150  Pa.  Bt.  527,  it  appeared  that  deceased  was 
a  locomotive  engineer  on  defendant's  road,  and  was  killed  by  bis  engine 
running  into  a  standing  train  while  he  was  asleep  at  bis  post  The  conten- 
tion of  plaintifi  was  that  deceased  had  been  negligently  kept  by  defendant 
in  continuous  service  beyond  human  endurance.  The  evidence  showed 
that  he  was  not  obliged  to  make  the  trip,  but  bad  the  privilege  of  goiuf;  or 
refusing  to  go,  and  that  before  going  he  found  out  tbat  the  crew  would 
get  extra  pay  for  the  trip.    It  appeared  that  he  had  been  warned  that  the 
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IraiD  nould  be  atatidiiig  at  that  poiDt.  It  alto  appeared  that  the  fiagman 
of  the  standing  train  hud  neglected  hU  dut;  of  going  back  and  warning 
an;  approaching  train.  Stid,  that  a  peremptory  nonsuit  was  proper); 
directed, 

Smitehman  Mowiiiaff  Cars  to  UneoupU  than, — It  cannot  be  said  as  a  mat- 
ter of  law  that  it  is  negli^nt  for  a  switchman  to  mount  ears  to  uncoaple 
them,  where  there  is  no  evidence  to  show  whether  it  is  cuitomar;  or  prudent 
to  do  80.  Butledge  o.  Miaaouri  Pac.  B.  Co.,  (Mo.,  Feb.  2,  1882,)  19  a  W. 
Bep.  38. 

Bxtion  Band  UnUMtling  TU».~la  Foster  t>.  Hiuoori  Pacific  R.  Co., 
(Ho.,  Dec.  13,  1892,)  20  8.  W.  Rep.  688.  plaintiff  was  a  section  band,  and 
receivad  the  injury  complained  of  while  working  as  one  of  a  gang  in  unload- 
ing tiA  from  coal  cars.  The  piaintifi  was  struck  by  a  tie  thrown  from  the 
car  while  endeavortng  to  get  on  board  in  obedience  to  an  order  from  the 
road-master.  At  the  time  he  was  struck  he  was  going  behind  the  car  in 
order  to  mount  it  atthe  forward  end.  He  could  uoteasiiyget  on  on  the 
other  side  because  the  ground  on  that  side  sloped  away  from  thetmck.  It 
wasshOHn  tobe  usual  for  the  men  to  mount  the  carat  the  rear  end,  but  there 
were  several  other  men  ahead  of  the  plaintiff,  and  only  one  could  ascend 
the  car  at  a  time,  and  plaintiff  supposed  that  it  was  necessary  to  hurry,  aa 
the  train  had  to  be  moved.  PUintiS  coold  not  see  that  there  weie  still 
some  ties  in  the  car  where  he  Stood.  -  It  waa  held  that  he  was  not  guilty 
of  contributory  negligence. 

Laborer  Waltitu/  a  avu  Bridge  without  Looking  f-n-  Train*.  — A  laborer 
walking  across  a  bridge  was  run  over  and  injured.  He  testified  that  he 
was  "walking  at  his  ease  and  not  thinking  of  anything,"  and  did  not  see 
the  engine  when  it  got  on  the  side  part  of  the  bridge;  but  alao  testified 
that  he  "  never  thought  of  it,  for  the  reason  that  the  boss  told  liim  there 
was  nothing  to  comu  across."  It  was  held  that  it  was  a  question  for  the 
jury  to  determine  whether  or  not  it  was  negligence  on  his^art  not  to  keep 
a  lookout  in  view  of  the  boss'  assurance.  Nortliem  Pacific  R.  Co,  e. 
Amato,  49  Fed.  Rep.  881 ;  affirmed,  144  U.  B.  465. 

BunUhmnn  Projecting  Bod^  ieyond  Side  of  Car. — It  is  a  question  for  the 
jury  whether  a  Bwltchman  whose  duty  requires  him  to  be  upon  the  steps  of 
a  car,  and  at  times  to  project  hia  body  beyond  the  side  thereof,  is  guilty  of 
negligfuce  in  so  projecting  his  body  in  order  to  avoid  water  which  was 
blowing  from  a  steam  pipe  in  the  car  contributing  to  his  injury  by  being 
strack  by  a  coal  shed  unnecessarily  near  the  track.  Eelleher  e.  'Milwaukee 
&M.  a  Co.,  80  Wis.  S84. 

Bmtehman  Cavght  hy  Sliver  of  Defeethe  £atl.— In  I^ke  Erie  &  W.  R. 
Co.  e.  Mugg,  (Ind.,  Jan.  10,  1892,)  81  N.  E.  Rep.  564,  the  complaint 
charged  that  plaintifTs  intestate  was  in  the  employ  of  defendant  as  a  yard 
switchman,  whose  duty  it  whs  to  couple  and  uncouple  cars;  that  on  a  certain 
day  there  was,  iu  a  side-track  where  the  iutestate  was  engaged,  a  defective 
tail,  caused  by  there  being  a  "sliver,"  which  extended  outward  and  along 
the  outside  of  the  rail;  that  while  approaching  care,  for  the  purpose  of 
coupling  them,  decedent's  foot  became  fastened  by  such  sliver,  through  no 
fault  of  bis  own,  which  held  him  fast  until  he  was  run  over.  It  was  held 
that  the  complaint  was  not  demurrable  on  tlie  ground  that  it  showed  de- 
ceased to  have  been  guilty  of  contributory  negligence  in  not  seeing  the  sliver. 

Bwitdiman  Onming  Track  without  Looking. — If  a  switchman  required  by 
bis  duties  to  croes  the  railroad  tracks,  while  attempting  to  do  so  in  the 
daytime  when  he  knows  that's  locomotive  engine  is  expected  soon  to  pass 
which  could  be  seen  approaching  for  a  considerable  distance,  turns  his 
back  to  the  engine  without  looking  until  just  as  it  strikes  and  kills  him,  he 
is  not  in  the  exercise  of  due  care  such  as  will  enable  his  widow  to  maintain 
an  nction,  under  tlass.  St.  of  1887,  c.  270,  \  2,  against  the  railroad  com- 
68  A.  &  K.  It.  Cas.— 29 
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nan;  for  c&uaiug  his  deatti.  Sullivan  v.  Old  Coloaj  Railroad  Co.,  153 
Uu3.  118. 

Injury  to  Fireman — Boiler  Etploiion — Suggationi  a»  to  CavM. — In  ui 
ftcdon  [or  injuries  received  b;  a  tireuian,  owiDff  to  the  blowing  out  of  a 
boiler  flue,  some  witneBBea  at  the  triiil  suggested  that  the  acciaent  might 
have  been  due  to  the  manner  in  which  the  A-euiBa  cast  lumps  of  coal  into 
the  flre-boi ;  but  none  of  Ihe  witnesses  went  so  far  as  to  exprees  the  opinioa 
that  the  accident  was  »o  caused.  It  was  heid  that  this  testimony  amounted 
to  a  mere  Buggestton  as  to  a  possible  cause  and  would  not  warrant  the  juir 
in  finding  thitt  the  fireman  was  guiltj  of  contributor;  negligence.  Atchi- 
son, T.  &  8.  F.  R  Co.  fl.  Howard,  (C.  C.  A.,)  49  Fed.  Rep.  306. 

Smploge  Fatlinff  into  Pit.— la  Countrymen  i.  East  Tennessee,  T.  &  G.  R. 
Co.,  (Ga.,  Oct.  I,  1893,)  10  S.  E.  Rep.  84,  which  was  an  action  for  an  in- 
jury to  a  "  caller,"  owing  to  his  falhng  into  a  pit  while  carrying  a  message 
'  in  defendant's  yard,  the  evidence  showed  that,  even  if  defendant  was  guilty 
of  some  degree  of  negligence,  the  plaintiff  was  himseir  negligent  and,  by 
the  exercise  of  ordinary  care,  could  have  avoided  the  injuries  receivied,  and  a 
nonsuit  was  properly  granted. 

Injury  to  Empire  FiiiJig  Lumber. -^A.n  emplojg  of  a  railroad  company, 
whose  duty  with  his  co-employ^  it  is  to  unload  from  cars  and  stack  up  in 
piles  in  the  company's  lumoer  yards  sawed  oak  timber  deposited  there  to  be 
used  in  the  maniyacture  and  repair  of  cars,  cannot  recover  damages  of  tiie 
company  for  an  injury  received  by  the  falling  upon  him  of  an  adjoining 
pile,  caused  by  the  negligence  of  himself  acdof 'hi8co-employ6s.  Langlois 
«.  Maine  Cent.  R.  Co.,  (He.,  Jan.  S,  1892,)  34  At).  Rep.  808. 

Employi  Going  Under  Engine  Tanti  U}  Couple  them.^-Tbe  contribntoiy 
negligence  of  a  yard  hostler  who,  while  coupling  two  engine  tanks  which 
he  was  compelled  to  go  under,  there  being  no  bumpers  on  them,  was  killed 
owing  to  one  of  the  engines  attached  to  one  of  the  tanks  being  moved,  is  a 

Jaestion  for  the  jury.     Butler  «.  Chicago,  B.  A  Q.  R.  Co.,  (Iowa,  Jan.  34, 
898,)  54  N.  E.  Rep.  208. 
EJ^loyi   Plaang   hit  Band  in   Ikmgerou*   Place   tehile    Otmplinff. — The 
question  of  contributory  negligence  of  a  car  coupler  is  properly  left  to  the 

I'ury  where  his  hand  was  injured  by  the  slipping  of  an  oil  tank  against  tbe 
ilock  designed  for  keeping  it  in  place,  which  he  took  bold  of  in  attempt- 
ing to  couple  cars,  luppoaiug  it  was  the  grab-iron.  Graham  e.  Boston  &  A. 
S.  Co.,  ISO  Mass.  4. 

Employi  Alighting  fn>m  Train  aftd  KdUd  bjf  Train  on  AaoUur  JVaA— 
In  Stewart  s.  Pennsylvania  Co.,  130  Ind.  242,  it  was  held  that  allegationa 
in  a  complaint  that  plUntiS  was  a  workman  on  a  railway  track,  and  was 
killed  by  a  train  on  another  track,  while  getting  oC  the  trun  by  which  he 
was  carried  to  work,  and  was  free  from  contributor;  negligence,  are  over- 
come by  specific  allegations  that  before  he  got  ofF  he  looked  and  listened 
for  a  train  which  he  knew  was  due  about  that  time,  but  did  not  aee  or  hear  it 
owing  to  the  steam  escaping  from  the  engine  of  his  train,  and  that  there 
was  an  embankment  on  the  other  side  which  made  it  inconvenient  to  alight 
there,  it  not  being  alleged  that  it  was  impassible  to  get  ofl!  on  that  aide. 

Employi  Injured  by  Train  Aun  at  Prohibited  Sate  of  Speed. — In  Blue- 
dom  o.  Missouri  Pacific  B.  Co.,  (Mo.,  March  I,  1893,)  18  8.  W.  Rep.  1103, 
it  was  held  that  where  a  railroad  company  is  guilty  of  a  flagrant  Yiolation 
of  city  ordioances  in  running  its  train  at  a  prohibited  rate  of  speed,  and  an 
injury  to  an  employ^  is  caused  thereby,  the  contributory  negligence  of  bdcIi 
employs  should  be  clearly  made  out  before  tbe  case  will  be  taken  from  the 
jury.  The  court  said :  "  At  the  time  of  this  accident  he  was  where  he  bad 
a  right  to  be,  and  where  the  performance  of  his  duties  required  him  to  be, 
ao  that  the  cases  of  Yancey  e.  Railroad  Co.,  93  Ho.  433,  and  Barker  o.  Rul- 
zoad  Co.,  98  Mo.  SO,  37  Am.  &  Eng.  R.  Caa.  392^  have  no  applicaUon  to 
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this  case..  Tbongh  his  work  placed  him  upon  theae  tracks,  still  it  wu  bis 
duty  to  be  OQ  his  guard  for  &pproachiiig  tr&ins;  and  the  question  is  not 
whether  there  ia  erideuce  from  which  the  jury  might  have  inferred  contrib- 
utor; negligence,  but  whether  the  court  should  hsve  eo  declared  as  a  mat- 
ter of  Isw.  It  is  to  be  observed,  in  the  first  place,  that  under  our  rulings 
the  burden  of  showing  negligence  on  the  [»trt  of  the  plaintifl  is  upon  the 
defeudant.  The  presumption  is  that  plainttS  performed  bis  dutj,  until  the 
contrary  is  made  to  appear.  Stepp  v.  Railroad  Co.,  65  Ho.  229;  Petty  c. 
Railroad  Co.,  S8  Ho.  306.  26  Am.  &  Eng.  R.  Cas.  ei8;  Schlereth  v.  Rail- 
road Co.,  9S  Mo.  SOB.  While  some  of  the  plaintiffs  evidence  is  to  the  effect 
that  he  could  have  seen  the  approaching  train  for  a  distance  of  60  yards 
-from  where  he  stood,  siill  his  evidence  is  that  he  could  not  see  it  until  it 
iiad  passed  the  cars  standiag  on  the  spur  track.  He  stepped  over  one  set 
of  rails,  and  his  eyes  were  then  necessarily  turned  in  the  direction  of  his 
eagineer,  and,  while  thus  looking,  and  giving  the  signsls,  he  could  not  see 
the  approBChins  passenger  train  because  of  the  car  standing  on  ttfe  spur. 
Having  given  the  signals  to  his  engineer,  he  at  once  stepped  back  towards 
his  train,  and  was  caught.  The  accident  occurred  at  night;  and  these 
movements  made  by  bun  were  all  the  work  of  a  minute  or  80  seconds. 
Taking  these  circumatances,  in  connection  with  the  evidence  that  the  train 
wsa  running  at  a  speed  of  from  30  to  33  miles  per  hour,  we  think  the  ques- 
tion of  contributory  negligence  was  one  for  the  jury.  Where,  as  here,  ^ere 
is  a  flagrant  violation  of  a  law  or  municipal  regulation,  resulting  in  an  in- 
Jury,  contributory  negligence  should  be  clearly  made  out  before  the  court 
relieves  the  defendant  from  liability  on  that  ground.  Petty  e.  Railroad  Co., 
88  Mo.  SOS,  98  Am.  &  Eng.  R.  Cas.  616.  The  evidence,  in  our  opinion, 
does  not  make  ont  a  clear  case  of  contributory  negligence.  The  demturer 
to  the  evidence  was  therefore  properly  overruled." 

Emplt/]/i  Deteending  fram  Car  withnU  Examining  Laddtr. — The  evidence 
.showing  that  the  plaintiff,  an  employ^  of  a  railroad  company,  in  the  course 
of  his  duty,  in  the  daytime,  after  examining  a  ladder  resting  against  a  coal- 
car,  and  toting  the  security  of  its  position,  had  safely  ascended  it,  and 
that,  while  be  was  engaged  in  doing  some  necessary  work  in  the  car,  the 
ladder,  without  his  knowledge,  was  removed  by  another  employ^  of  the 
company,  who  in  a  short  time  replaced  it  against  the  car  apparenU;  in  the 
same  position,  and  that,  upon  the  plaintiff's  attempting  to  descend,  with- 
out re-examining  the  ladder,  or  again  testing  the  safety  of  its  position,  it 
■lipped  from  under  him,  and  he  fell  and  was  injnred,  it  was  a  question  of 
fact  for  the  determination  of  the  jury  as  to  whether  or  not  the  plaintiff  waa 
guilty  of  any  negligence  contributing  to  the  injury.  Thia  question  having, 
under  proper  Instructions  from  the  court,  been  decided  by  the  Jury  in  his 
favor,  the  verdict  will  not  be  disturbed.  Richmond  £  D.  R.  Co.  «.  Garner, 
(Oa.,  Oct.  14,  1692,)  16  S.  EL  Rep.  110. 
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(131  Indiana,  B28.) 

Injury  to  Employ* — Plewling— Cantributory  Naglisence. — In  an  action 
for  an  injur;  to  an  emplo;^  a  general  averment  in  the  comptunt  that  the- 
injorad  part;  was  himself  free  from  fault  or  negligence  is  gnffldent,  uoleu 
it  ia  overcome  fa;  apeciflc  arermeuta  of  other  (acts  showing  that  be  waa. 
guUt;  of  contHbuMir;  negligence. 

Placing  Employe  at  Work  in  Dangeroui  Placa — Praiumption  by  Cm- 
ployOi — Where  an  einplo;er  places  an  em  ploy  6  at  work  in  performing  & 
special  duty,  the  emplo;e,  while  not  absolved  from  the  duty  of  using  hia 
uwn  judgment  and  sense  for  liis  own  protection,  is  justified  in  aBBuming 
that  the  master  will  be  mindful  bf  hia  dut;,  and  will  not  wantonl;  expose 
him  to  peril. 

Sama — Injury  to  Car  Repalrar — FaJlur*  to  Placa  Warning  Signals. — 
Plaintiff's  intestate  was  a  car  repairer,  and  was  told  b;  his  Hupcrior  lo  re- 
pair a  car  on  a  switch-track  instead  of  on  the  usual  repair-track,  where  no 
trains  were  run  or  switched.  No  signal-flags  were  placed  at  the  switch, 
and  in  consequence  a  truD  of  cars  was  run  onto  the  track  and  the  re- 
pairer killed.  Beld,  that  the  intestate  had  a  right  to  assume  that  the  sig- 
nals had  been  proper);  placed,  and  in  the  abaenco  of  contributor;  negu- 
gence  the  compan;  was  Lable  for  hia  death. 

Appeal  from  Do  BoU  circuit  court 

Action  to  recoTer  damages  for  the  death  of  plaintiffs  intes* 
tate. 

Bretz  <ft  Stceeney,  for  appellant. 

CfkoB,  L.  J&odt  and  J.  IF.  Tiemom,  for  appellee. 

McBbide,  J. — This  is  an  appeal  from  a  judgment  recovered 
■uted.      ^y  *^®  appellee  for  the  alleged  negligent  killing  of 
***  her  decedent,  Henry  A.  Hauning,  vno  was  a  car 

repairer  employed  by  the  appellant  in  its  repait-shops  at 
Huntingburg.  The  appellant  insists  thafe  the  court  erred  in 
overrahng  a  demnrrer  to  the  paragraph  of  complaint  on 
which  th©  case  was  tried.  Omitting  prefatory  avermenta,  the 
complaint  avers  that  "  in  repairing  defendant's  cars  it  was 
necessary  for  the  person  employed  to  do  the  same  to  work  on 
top  of  and  around  and  under  said  cars,  and  that  to  enable 
said  employes,  including  plaintiff's  intestate,  to  properly  and 
safely  perform  their  labor  and  duties,  the  defendant  had  es- 
tablished certain  railroad  tracks  to  be  used  as  repair-tracks, 
and  commonly  called  '  shop-tracks,'  over  which  tracks  trains 
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of  cara  vere  not  mn  or  switched.  And  plaintiif  avers  that, 
"when  cars  to  be  repaired  were  placed  upon  said  tracks,  the 
repairs  could  be  made  with  safety  to  those  .enfjaged  in  making 
Ihe  same.  The  plainti£f  ayers  that  near  said  repair^tracks 
-were  certain  other  railroad  tracks  of  the  defendant,  to  wit, 
side-tracks  used  for  the  running  and  switching  of  trains,  and 
that  it  was  dangerous  and  hazardous  to  attempt  to  repair  cars 
-while  they  were  standing  upon  such  side-tracks  without  hav- 
ing certain  signal-flags  so  placed  as  to  warn  those  engaged  in 
running  and  switching  trains  not  to  run  cars  or  locomotives 
on  said  side-tracks  when  cars  were  being  repaired,  but,  when 
each  signal-flags  were  properly  placed  and  displayed,  cars 
could  be  repaired  upon  said  side-tracks  without  danger. 
The  plaintiff  avers  that,  in  his  said  service  and  employment 
with  the  defendant,  plaintiff's  intestate  undertook  to  work  at 
repairing  cars,  when  the  same  were  placed  upon  said  shop- 
tracks,  oat  did  not  agree  or  imdertake  to  repair  cars  when 
standing  upon  such  side-tracks,  or  to  subject  himself  to  the  , 
dangers  and  hazards  of  so  doing.  The  plaintiff  further  avers 
that  on  the  26th  d^  of  August,  1889,  while  the  plaintiff's  in- 
testate, Henry  A.  Ilanning,  was  in  the  service  and  employ- 
ment of  defendant  as  aforesaid,  he  was  directed  and  required 
by  one  M.  Constant,  the  defendant's  general  foreman,  to  whose 
orders  said  Henry  A.  Hanning  was  then  and  there  subject,  to 
go  to  one  of  the  said  side-tracks  aforesaid,  called  '  Side-track 
Ko.  1,'  and  to  there  repair  a  certain  flat  car  then  standing 
tliereon,  and,  in  obedience  to  said  order,  said  Henry  A.  Han- 
ning went  to  said  side-track,  and  proceeded  to  repair  said  car ; 
that  the  nature  of  said  repairs  required  the  said  Henry  A. 
Hanning  to  go  beneath  one  end  of  said  car,  and  remain  at 
work  in  a  stooping  position  behind  the  tracks,  with  his  back 
to  the  same,  wnere  he  could  not  see  or  discover  the  approach 
of  locomotives  or  cars  upon  said  side-track.  The  plaintiff 
avers  that  it  was  the  duty  of  defendant  and  of  said  Constant, 
as  said  general  foreman,  to  cause  signal-flags  to  be  placed,  to 
warn  train-men  not  to  run  cars  or  locomotives  upon  said  side- 
track No.  1,  while  said  Hen^  A.  Hanning  was  at  work  under 
said  flat  car,  and  that  he  (Hanning)  worked  under  said  car 
believing  that  defendant  and  said  Constant  had  performed 
their  duty  in  that  regard,  and  placed  said  flags,  but  the  plain- 
tiff says  that  the  defendant  and  said  Constant  negligently 
failed  to  place  or  cause  to  be  placed  any  signal-flag  to  prevent 
ciirs  or  locomotives  from  running  upon  said  side-track  ;  that 
while  said  Henry  A.  Hanning,  in  performance  of  his  duty, 
wits  HO  at  work  under  said  flat  car  and  behind  the  tracks,  and 
vrithout  any  notice  or  warning  to  him  whatever,  and  without 
bis  knowledge,  the  defendant  caused  a  locomotive  and  train 
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of  cars  to  be  ran  into,  npon,  and  over  said  Bide-track,  and 
against  said  flat  car,  with  great  force  and  violence,  whereby 
said  car,  and  the  tracks  thereof,  were  run  against  and  over 
said  Henry  A.  Hauniog,  and  he  was  crushed,  injured,  and 
killed.  The  plaintiff  avers  that  the  injuries  and  death  of  said 
Henry  A.  Hanning  were  occasioned  solely  by  the  negligence 
of  the  defendant  in  failing  to  have  any  signal-flag  placed  or 
displayed  to  prevent  cars  and  locomotives  from  running  on 
and  oTsr  said  side-track  No.  1,  and  without  any  fault  or  neg- 
ligence of  said  Henry  A.  Hanniug,"  etc. 

Counsel  for  the  appellant,  as  we  ondei^tand  their  conten- 
tion, insist,  in  substance,  that  the  legitimate  inferences  that 
must  be  drawn  from  the  specific  statements  of  the  acts  of  the 
decedent  overcome  the  general  averment  that  he  was  without 
fault  or  negligence,  ana  show  that,  notwithstanding,  he  was 
guilty  of  contributory  negligence  ;  that,  being  directed  to 
work  in  an  unusual  place,  where  he  would  be  exposed  to 
greater  danger,  of  which  he  had  knowledge,  he  had  no  right 
to  rely  upon  the  presumption  that  others  had  done  their  duty,  ' 
but  that  it  was  his  duty  to  personally  investigate,  and  ascer- 
tain if  the  proper  signals  were  in  fact  displayed,  and  the 
place  in  which  he  was  directed  to  work  thereby  made  safe. 
Xo  authority  need  be  cited  in  support  of  the  firmly  settled 

rule  requiring  the  master  to  use,  at  least,  ordinary 
Dmtr  trButer  ^^^^  ^  furnisb  to  his  employes  a  reasonably  safe 
urarinhMi*  place  to  work.  The  term  "  safe  place  to  work,"  as 
riMftowerk.  thus  used,  is,  of  course,  necessarily  relative.     It 

does  not  mean  a  place  absolutely  free  from  danger, 
as  some  vocations,  from  their  very  nature,  involve  the  con- 
stant encountering  of  danger.  The  rule  is  equally  well  settled 
tbat  a  servant  impliedly  assumes  all  of  tue  ordinary  and 
usual  risks  incident  to  his  service,  so  far  as  they  are  known  to 
him,  or  so  far  as-one  of  his  ^e  and  experience  ought,  in  the 
exercise  of  ordinary  care,  to  be  able  to  discern  them,  even 
where  the  duties  of  the  service  are  necessarily  hazardous. 
Coal  Co.  V.  Hoodlet,  (Ind.  Sup.,)  27  N.  E.  Kep.  741,  and  au- 
thorities there  cited.  If,  however,  the  master  requires  of  him 
a  service  outside  of  the  duties  ordinarily  incident  to  his  em- 
ployment, and  subjecting  him  to  additiimal  danger,  he  does 
not  necessarily  assume  the  additional  hazard  iu  undertaking 
to  perform  the  unusual  and  extra  service,  even  although  the 
dangers  attending  it  are  obvious.  If  the  apparent  danger  is 
such  that  a  person  of  ordinary  prudence,  exercising  tliat  pru- 
dence, would  refuse  to  encounter  it,  the  employ^  proceed^  at 
bis  peril.  Otherwise  he  may  undertake  the  service,  using 
care  proportioned  to  the  apparent  increased  risk,  and  if,  in  so 
doing,  he  is  injured  by  the  employer's  fault,  he  may  recover 
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for  the  injury.  Coal  Co,  v.  Hoodlet,  supra.  Here  a  service 
was  required  of  the  decedent  outside  of  the  line  of  his  em- 
ployment, and  at  a  place  other  than  that  provided  for  the 
performance  of  his  regular  and  ordinary  duties.  The  aver- 
ments of  the  complaint  show  that  he  was  required  to  perform 
this  service  in  the  particular  place  indicated,  by  the  direction 
of  his  superior,  to  whose  orders  he  was  subject.  Its  per- 
formance would  subject  him  to  m^at  danger,  unless  certain 
precautions  were  observed  in  the  placing  of  signal-flags. 
These  dangers  grew  out  of  the  place  in  which  he  was  required 
to  work,  and  were,  it  is  averred,  unknown  to  his  regular  em- 
ployment. It  is  also  averred  that  these  dangers  could  be 
entirely  obviated  by  the  placing  of  the  flags.  With  the  flags 
properly  placed,  it  was  a  safe  place  in  which  to  work.  The 
act  of  assigning  to  decedent  the  new  place  to  work  was  the 
act  of  the  master,  no  matter  who  acted  as  his  representative 
in  BO  doing.  The  master's  duty  required  the  esercise  of,  at 
least,  ordinary  care  to  make  and  keep  the  place  safe  while  the 
work  was  being  done,  which,  as  above  stated,  could 
have  been  done  by  properly  placing  the  signal-  '-""VJ?  h°* 
flags  referred  to,  Wliile  Hanniug  was  not  absolved  Ja"io,fc  ' 
from  the  duty  of  using  his  judgment  and  bis 
senses  for  his  own  protection,  he  was  justified  in  assuming 
that  the  master  would  be  mindful  of  his  duty,  and  would  not 
wantonly  expose  him  to  peril.  If  it  were  shown  that  Hanning 
knew  that  no  sigual-flags  were  displayed,  and  that  precautions 
had  been  taken  for  his  safety,  a  very  different  question  would 
be  presented.  But  it  is  averred  that  he  believed  that  the 
proper  precautious  had  been  observed.  So  far  as  the  aver- 
ments of  the  complaint  are  concerned,  it  cannot  be  said  that 
this  belief  was  not  justified.  Eulea  well  settled  by  repeated 
decisions  of  this  and  other  courts  sustain  the  sufficiency  of 
this  complaint. 

In  the  case  of  Taylor  v.  Railroad  Co.,  121  Ind.  130,  41  Am. 
&  Eng.  B.  Cas.  437,  this  court  said :  "  It  is  important  to  bear 
in  mind  that  the  appellant  was  performing  a  special  duty,  en- 
joined upon  bim  by  a  superior,  whom  it  was  his  duty  to- 
obey.  Although  the  work  was  within  the  scope  of  this  service, 
nevertheless  he  was  performing  it  under  a  special  order.  It 
was  therefore  a  wrong  on  the  part  of  the  agent  having  the  right 
to  ©rder  him  to  do  the  specific  work  to  increase  the  peril  of 
the  service  by  his  own  neghgence.  The  employ^,  acting  un- 
der the  specific  order,  had  a  right  to  assume,  in  the  absence 
of  warning  or  notice,  that  his  superior  who  gave  the  order 
would  not  by  his  own  negligence  make  the  work  unsafe." 

In  the  case  of  Harrison  v.  Bailroad  Co.,  79  Mich.  409,  41 
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Am.  &  Eng.  K.  Cas,  398,  the  court  says :  "It  is  a  general  rule 
tliat  if  a  master  directs  the  servant  to  do  sonie  act  vhich  is 
even  dangerous,  bat  which  could  be  made  safe  by  special 
care  upon  the  part  of  the  master,  the  servant  has  the  right  to 
assume  that  such  special  care  will  be  taken,  and,  failing  to 
exercise  anch  care,  tlie  master  will  be  liable." 

In  Coal  Co.  V.  Young,  117  Ind.  520,  the  court  says:  "It  is 
established  law  that  an  employer  must  use  ordinary  care  and 
reasonable  skill  to  make  safe  the  place  where  he  reqnires  his 
employes  to  work.  *  *  *  This  is  a  duty  which  rests  upon  the 
employer,  and  which  he  cannot  delegate.  "No  matter  by  whom 
the  duty  is  performed,  the  employer  is  responsible  if  it  is 
negligently  performed,  and  from  that  negligence  injury  re- 
sults. The  employer  cannot  escape  liability  by  delegating  it 
to  an  agent.  The'  duty  of  the  employer  to  use  ordinary  care 
and  skill  to  make  the  working-place  he  provides  for  his  em- 

Eloyes  reasonably  safe  exists,  no  matter  how  dangerous  may 
6  the  service.  He  does  not  warrant  the  safety  of  the  work- 
ing-place, but  he  does  undertake  that  he  will  use  reasonable 
skill  and  care  to  make  it  as  safe  as  the  nature  of  the  service 
will  admit.  He  must  do  what  ordinary  care  and  diligence 
can  do  to  make  the  place  reasonably  safe." 

In  Kailroad  Co.  v.  Lang,  118  Ind.  579,  21  N.  E.  Eep.  317,  it 
is  said  :  "  The  duty  of  providing  for  the  safety  of  employ&i 
rests  on  the  employer,  and  cannot  be  delegated.  In  this  case 
fhe  duty  of  exercising  reasonable  care  to  prevent  injury  to  the 
intestate  while  going  to  the  place  wherb  lie  was  ordered,  and 
providing  for  his  security,  rests  upon  the  appellant.  It  was 
therefore  the  duty  of  the  master  that  was  neglected,  and  it 
was  this  neglect  of  duty,  and  not  that  of  a  fellow-serraut, 
which  caused  Jacob  Lang  to  lose  his  life," 

In  Pennsylvania  K.  Co.  v.  O'Shaughnessy,  122  Ind.  688,  41 
Am.  &  Eng.  R.  Cas,  479,  it  is  said :  "  An  emjiloye  who  does 
what  he  is  ordered  to  do  is  not  in  fault,  but  is  protected,  to  a 
reasonable  extent,  by  the  order  while  employed  in  performing 
the  special  duty  enjoined  upon  him." 

In  Railroad  bo.  v.  Roesch,  126  Ind,  445,  it  is  said  by  Mitch- 
ell, J. :  "  An  employe  has  the  right  to  repose  confidence  in 
the  prudence  and  caution  of  his  employer,  and  rely  upon  the 
safety  and  suitableness  of  implements  or  appliances  with  or 
about  which  he  is  required  to  work,  and  that  the  place  as- 
signed to  him  to  work  is  safe  from  any  hidden  or  undisclosed 
perils,  which  are  not  open  and  obvious  to  his  senses,"  See, 
also.  Railroad  Co.  v.  Graham,  124  Ind.  89 ;  Pennsylvania  Co. 
V.  Whitcomb,  111  Ind.  212.  31  Am.  &  Eng.  R.  Cas.  149  ;  Krue- 
ger  V.  Railroad  Co.,  Ill  Ind.  51,  31  Am.  &  Eng.  R  Cas.  329. 
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Indeed,  this  list  of  citations  might  be  extended  indefinitely. 
It  is  also  settled  as  the  law  in  this  state,  in  cases  of  this  char- 
acter, that  a  general  averment  in  the   complaint 
that  the  injured  party  was  himself  free  from  fault  ^*^^*^ 
or  negligence  is  sufficient,  unless  it  is  overcome  by  ^M^ii^JU." 
the  specific  averment  of  other  facts,  showing,  not- 
withstanding, that  he  was  guilty  of  contributory  negligence. 
Stewart  v.  Pennsylvania  Co.,  130  Ind.  242  ;  City  of  Wabash  v. 
Carver,  Id.  25 ;  and  cases  cited  in   both.    In  onr   opinion,  the  ' 
objections  urged  against  the  complaint  are  not  tenable.     It 
states  a  good  cause  of  action. 

The  only  other  proposition  ai^ued  by  counsel  for  the  appel- 
lant is  that  the  court  erred  in  giving  to  the  jury  the  following 
instructions:  "In  determinii^  whether  the  company  was  neg- 
ligent in  not  displaying  a  signal-fiag  at  the  head 
of  switch-track  No,  1  (tfin  fact  no  such  si^al  was  '""Jj^T^' 
60  placed),  or  whether  the  decedent,  Hanuing,  was 
negligent  in  going  under  the  cars  without  himself  placing  the 
signal  at  the  head  of  the  switch-track  on  which  the  car  stood 
that  was  to  be  repaired,  it  is  important  that  the  jury  should 
observe  the  rules  of  law.  If  Constant  was  the  foreman  under 
whom  Hanning  worked,  and  to  whose  orders  he  was  subject, 
and  as  such  foreman  ordered  Hanning  to  repair  the  car  on 
the  track  where  it  stood,  in  the  absence  of  any  rules  on  the 
subject  ef  signals  or  previous  direction  to  Hanning  on  that 
subject,  it  would  have  been  the  duty  of  the  foreman,  in  behalf  - 
of  the  company,  to  see  that  the  place  where  Hanning  was  to 
work  was  made  reasonably  safe  ;  and,  if  the  place  could  have 
been  made  safe  by  placing  a  signal-flag  at  the  Lead  of  the 
switch-tratUi,  it  would  have  been  the  duty  of  the  foreman  to 
have  the  signal-flags  so  displayed,  and  a  failure  on  the  part  of 
the  foreman  to  dischaige  that  duty  would  have  been  the  fail- 
ure of  the  company.  But,  on  the  other  hand,  if  at  the  time 
Hanning  was  mrected  to  make  repairs  on  the  side  of  the  car 
(and  any  other  needed  repairs  if  so  directed)  he  knew  that  it 
was  his  duty,  and  one  of  the  rules  of  the  company  required 
that  if  he  went  under  the  car  be  must  himself  place  a  signal- 
flag  at  the  head  of  the  switch-track,  and,  so  knowing  the  rule 
and  his  duty  in  that  respect,  neglected  to  display  a  signal-flag, 
but  went  under  the  car  without  first  complying  with  that  duty, . 
and  by  reason  of  his  failure  to  so  display'a  signal-flag  he  was 
injured  and  killed,  in  that  view  of  the  case  the  decedent  was 
not  without  fault,  as  charged  in  the  complaint,  and  the  plain- 
tiff cannot  recover."  This  instruction  correctly  states  the  law, 
and  the  court  did  not  err  in  giving  it. 

The  reasons  which  impel  us  to  this  conclusion  sufficiently 
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appear  in  what  ve  have  said  regarding  the  sufficiency  of  the 
complaint,  and  require  no  farther  elaboration. 
Judgment  affirmed,  with  costs. 

CoFTXY,  J.,  dissents. 

Contflbutorf  Nagllfanca  flf  Car-rapairars. — It  was  reoentlT  ruled  in 
ArkanaM  tbal  a  caf'repairer  at  ifork  ma;,  without  being  guilty  of  cou- 
tributoTf  Degligence,  rely  upon  the  axercite  b;  tie  company  of  that  degree 
of  care  in  protecting  him  from  iojurj,  by  the  running  of  other  care  upon 
tile  track  where  be  is  at  work,  which  a  person  of  ordinary  pnideoce  would 
exercise  in  view  at  the  hazardous  employment.  Bt.  Ijouis,  A.  ft  T.  R.  Co. 
«.  Triplett,  54  Ark.   W9,   48  Am.   ft  £ng.   R.  Cas.  388;  and  see  gBnerallj 

' ""  ■         ■  "ig.  R.  C       —  —   ■ 

,       -         -    Ina.  R. 
Jo.  R.  Co.  (Mo.),  21  Id.  117. 

Gar-r«pairer  Failing  to  Put  Out  Siffnal. — In  Cypher  s.  Huntingdon  A 
B.  T.  H.  R.  ft  C.  Co.,  (Pa.,  Haj  38,  1863,)  U  Atl.  Rep.  229,  the  plaintiff 
was  injured  while  engaged  in  the  repair  of  a  car  of  the  defendant  company. 
The  car  was  standing  upon  a  side  track,  where  similar  repairs  were  con- 
stantly beine  made.  At  tbe  time  he  received  the  injury  he  was  nnder  the 
car,  engagedin  the  repairs  referred  to,  and  the  accident  was  caaied  bv  a  shift- 
ing engine  running  in  upon  the  track,  and  bumping  thecar  under  which  tlie 
pUinCifl  was  at  work.  It  appeared  from  hie  own  testimony  that  he  knew 
the  engine  wa«  liable  to  run  in  while  be  was  at  work,  and  that  in  doing  so 
it  frequently  bumped  the  empty  car  or  cars  standing  on  the  track.  He  alao 
knew  that,  if  he  had  put  up  a  red  flag  on  the  car  which  he  was  repairing, 
the  shifting  engine  would  not  have  run  in,  or  at  least  would  not  have 
struck  the  car.  He  did  not  put  up  a  fiag,  although  there  wen  plenty  of 
such  flags  convenient  for  audi  purposes,  and  although  he  knew  the  danger 
of  his  omitting  to  do  so.     Ildd,  that  a  nonsuit  was  proper. 

Contributory  Ncglif  tnoa  at  a  Matter  of  Daf an oa — Burden  of  Proof. — la 
Nebraska  it  is  held  that  where,  in  an  action  for  damases  n^inst  a  railroad 
company  for  wrongfully  causing  the  death  of  plaiotiS's  intestate,  the 

ElainCiS  proves  his  case  without  disclosing  any  neRligence  en  the  part  of 
is  intestate,  contributory  negligence  is  a  matter  of  defence,  and  the  bur- 
den of  establishing  it  ia  on  tbe  defendant.  Anderson  t.  Chicago,  B.  ft  Q. 
R.  Co.,  (Neb.,  June  30,  1892,)  .13  N.  W.  Rep.  840. 

In  Alabama  contributory  negligence  is  a  matter  of  defence,  and  plaintiff 
need  not  show  himself  innocent  thereof  in  order  to  recover.  Bromly  d. 
Birmingham  H.  R.  Cn.,  (Ala..  Apr.  29.  18S2,)  11  Bo.  Rep.  &41. 

Duty  to  Negative  Contributory  Negligence  in  Complaint— In  an  action 
by  au  employ^  for  persnnal  injuries,  it  must  affirmatively  appear  from  the 
complaint  that  plaintiff  was  not  guilty  of  contributory  neghgence.  This 
may  be  shown  either  by  general  averment  that  he  waa  without  fault,  or  by 
a  statement  of  specific  facts  showing  affirmatively  that  be  waa  not  negti- 

fnt.     Fort  Wayne,  C.  &  L.  R  Co.  c.  Grubb,  (Ind.,  May  88,  1899.)  31  N. 
Rep.  460. 

Allegation  of  Abaence  of  Contributory  Negligence. — In  Louisville,  Evan- 
ville  ft  Bt.  Louis  C.  R.  Co.  v.  Summers,  ISt  Ind.  241,  it  was  held  that  a 
complaint  in  an  action  for  wrongful  death  which  contuns  the  general 
averment  that  the  decedent  wasvrithout  "  fault  or  negligence  "  is  sufficient, 
unless  facts  specially  pleaded  clearly  show  that  he  was  puilty  of  contributory 
negligence.  Citing  Railway  Co.  e.  Walker,  118  Ind.  IH;  Tennsylvauia 
Co.  B.  McCormack,  (Ind.  Sup,,)  30  N.E.Rep. 
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Contributory  Necllgvnoa  EiUblUhad  by  Plalntlfri  Evidonos,— If  plsin- 
tifi'a  own  eTiaence  eatftbluhes  or  stroDgl;  Buggeats  his  owa  contributor; 
negligeDce,  no  recover;  can  be  bad  UDtU  he  shall  remove  or  explain  away 
the  presumption  thus  created.  Rjao  s.  Louisville,  N.  O.  &  T.  R.  Co.,  (La.. 
Haj  %,  18BB,)  11  So.  Rep.  80. 


HUIIFHBETS  ef  oJ. 

(14S  United  SttOa,  418.) 

Injury  to  Emplojr*— MovinK  Can  in  Yard  without  Warning, — A  rulroad 
compan;  is  aot  guilt;  of  negli{(eiice  in  moving  cars  in  Its  ;ard  b;  a  switch 
engine,  slowt;  and  without  signals,  or  without  sending  a  man  ahead  to  give 
notice. 

Sam* — Same— Contributory  Negligence.— The  plaintiff  was  an  eDiplo;6 
of  the  defendant,  doing  repwir  work  in  one  of  its  ;ards.  He  had  long  ex- 
perience, and  knew  that  switch  engines  were  conBtantl;  moving  to  and  fro 
making  up  trains.  While  working  with  his  back  toward  approaching 
cars,  in  a  place  where  the  view  wss  unobstructed,  he  was  run  over  and  in- 
jured b;'  cars  moving  slowlj.  Hdd,  that  he  was  guilt;  of  contributory 
negligence  which  would  prevent  a  recover;. 

In  error  to  the  circuit  court  of  the  Uoitied  States  for  the 
eastern  diBtrict  of  Micliigan. 

On  May  17, 1887,  Wilfiam  Aerkfetz,  being  under  21  yeara 
of  age,  by  Frederick  Aerkfetz,  bis  next  friend,  commenced 
this  action  in  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Michigan  against  the  defendants  in  error, 
receivers  dnly  appointed  and  in  possession  of  the  Wabash 
Bailroad,  to  recover  damages  for  personal  injuries  caused,  as 
alleged,  by  tlieir  negligence.  Tlie  defendants  answered,  and 
on  a  trial  before  a  jury  the  verdict  and  judgment  were  for  the 
defendants.  To  reverse  such  judgment  this  writ  of  error  has 
been  sued  oat. 

C.  E.  Warner  and  X.  T.  Griffin,  for  plaintiff  in  error. 

W^  H.  Blodgett,  for  defendants  in  error. 

Bbeveb,  J. — Plaintiff  was  in  the  employ  of  the  defendants 
in  the  yard  of  the  railroad  company  at  Delray, 
working  on  one  of  the  tracks  therein,  and  while  so        *** 
engaged  was  run  over  and  injured  by  a  freight  car  moved  by 
a  switch  engine. 

The  defences  presented  were  three  :  First,  the  receivers  were 
guilty  of  no  negligence ;  second,  even  if  tliey  were,  plaintiff  was 
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guilt;  of  coQtributoTj  negligence ;  and,  third,  vliatever  negli- 
gence there  was,  if  any,  was  that  of  a  fellov-BerrajiL  The 
trial  court  directed  a  verdict  for  the  defendants  on  the  groimd 
of  coutributorj  negligence.  Much  might  be  said  in  favor  of 
each  of  the  three  propositions  advanced  by  the  defendants. 
We  rest  onr  affirmance  of  the  judgment  upon  the  groTinds 
that,  under  the  circumstances,  there  was  no  negligence  on  the 
part  of  the  defendants,  and  that  the  accident  occurred  throogh 
a  lack  of  proper  attention  on  the  part  of  the  plaintiff. 

There  is  little  dispute  in  the  testimony,  and  the  facts,  as 
disclosed,  are  plainly  these  :  The  Delray  yard  is  in  the  vestern 
part  of  the  city  of  Detroit.  In  it  were  12  tracks  and  side- 
tracks, and  the  yard  was  used  for  the  making  np  of  trains.  A 
switch  engine  was  employed  therein,  and,  as  might  be  ex- 
pected, was  constantly  moving  forwar^  and  backward,  change 
ing  cars,  and  making  up  trains.  Plaintiff  was  a  repairer  of 
tracks.  He  had  been  employed  there  abont  18  months,  and 
was  familiar  with  the  manner  in  which  the  work  was  done. 
The  yard  was  about  a  quarter  of  a  mile  in  length.  The  tracks 
wese  in  a  direct  line  east  and  west,  with  nothing  to  ohstrnct 
the  view  in  either  direction.  At  the  time  of  the  accident 
plaintiff  was  working  near  the  west  end  of  the  yard,  when  a 
switch  engine  pushing  two  cars  moved  slowly  along  the  track 
upon  which  he  was  at  work,  the  speed  of  the  engine  being 
about  that  of  a  man  walking.  Plaintiff  stood  with  his  back  to 
the  approaching  cars,  and  so  remained  at  work,  without  look* 
ing  backward  or  watching  for  the  moving  engine,  until  he  was 
struck  and  run  over  by  the  first  car. 

Upon  tbe«e  facts  we  observe  that  the  plaintiff  was  an  em- 
ploy^, and,  therefore,  the  measnre  of  duty  to  him 
So  Mgiigvate  was  not  such  as  to  a  passenger  or  a  stranger.  Aa  an 
^■iribQUrr  6"ip'T^  ^^  'o°8  experience  in  that  yard,  he  was 
■•ftiiftMM.  familiar  with  the  moving  of  cars  forward  and  back< 
ward  by  the  switch  engme.  The  cars  were  moved 
at  a  slow  rate  of  speed,  not  greater  than  that  which  was  cus- 
tomary and  that  which  was  necessary  in  the  making  np  of 
trains.  Por  a  quarter  of  a  mile  east  of  him  there  was  no  ob- 
struction, and  by  ordintur  attention  he  could  have  observed 
the  approaching  cars.  He  knew  that  the  switch  engine  was 
busy  moving  cars  and  making  up  trains,  and  that  at  any 
minute  cars  were  likely  to  be  moved  along  the  track  upon 
which  he  was  working.  With  that  knowledge  he  places  him- 
self with  his  face  away  from  the  direction  from  which  cars 
were  to  be  expected,  and  continues  liis  work  without  ever 
turning  to  look.  Abundance  of  time  elapsed  between  the 
moment  the  cars  entered  upon  the  track  upon  which  he  was 
working  and  the  moment  they  struck  him.     There  could  have 
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been  no  thought  or  expectation  on  the  part  of  the  engineer, 
or  of  any  other  employe,  that  he,  thns  at  work  in  a  place  of 
danger,  would  pay  no  attention  to  his  own  safety.  Under 
such  circumstance H,  what  negligence  can  be  attributed  to  the 
parties  in  control  of  the  train  or  the  management  of  the  yard  ? 
They  could  not  have  moved  the  cars  at  any  slower  rate  of 
speed.  They  were  not  bound  to  assume  that  any  employe, 
familiar  with  the  manner  of  doing  business,  would  be  wholly 
indifferent  to  the  going  and  coming  of  the  cars.  There  were 
no  strangers  whose  presence  was  to  be  guarded  gainst.  The 
ringing  of  bells  and  the  sounding  of  whistles  on  trains  going 
aud  coming,  and  switch  engines  •moving  forward  and  back- 
ward, wouM  have  simply  tended  to  confusion.  The  person  in 
direct  charge  had  a  right  to  act  on  the  belief  that  the  varioas 
employes  in  the  yard,  familiar  with  the  continuously  recur- 
ring movement  of  the  cars,  would  take  reasonable  precaution 
against  their  approach.  The  engine  was  moving  slowly — so 
slowly  that  any  ordinary  attention  on  the  part  of  the  plaintiff 
to  that  which  he  knew  was  a  part  of  the  constant  business  of 
the  yard  would  have  made  him  aware  of  the  approach  of  the 
cars,  and  enabled  .him  to  step  one  side  as  they  moved  along 
the  track.  It  cannot  be  tha^  under  these  circumstances,  the 
defendants  were  compelled  to  send  some  man  in  front  of  the 
cars  for  the  mere  sake  of  giving  notice  to  employes  who  had 
all  the  time  knowledge  of  what  was  to  be  expected.  We  see 
in  the  facts  as  disclosed  no  negl^ence  on  the  part  of  the  de- 
fendants, and,  if  by  any  means  negligence  could  be  imputed 
to  them,  surely  the  plaintiff  by  his  negligent  inattention  con- 
tributed directly  to  tlie  injury. 
The  judgment  was  right,  an<ir  it  is  affirmed. 

Contributory  Nagtlgenca  of  Employe*  Rspairlng  Care. — See  Louisville, 
B.  &  at.  L.  C.  R.  Co.,  end  note,  ant«,  pp.  4S3,  458. 


CmCAOO   &  NOBTHWESTEEN  B.  Oo. 


{17.  8.  Oiremt  Coart  of  Appeal*,  Eighth  dreuii,  Oct.  17, 1893,  58  Jfirf.  R^.  61.) 

Injury  to  Employe — Section-man  on  Hind  Car— Contributory  Negligence, 
— 1(  a  GuciiuD-mBn  OD  a  hand  car  releaaes  hia  grasp  on  the  httadle  of  the  car. 
and  goea  down  upon  the  road-bed  between  the  cars,  and  there  standB  still 
or  walka  toward  a  dump  car  following  the  hand  car  down  grade  at  th-. 
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nte  of  S  or4  milMao  hour,  antil  Buch  damp  car  atrikea  uiil  kills  him,  ha 
is  guilt;  of  cootributorj  negligence,  aad  there  can  be  no  lecoTery  for  hia 
death. 

Ebbob  to  the  Uuited  States  circnit  court  for  the  Sonthem 
District  of  Iowa. 

Action  to  recoTer  damages  for  the  wrongfal  death  of  plaiu- 

Frank  F.  Batolei/  and  J.  G.  Cook  (  Wi  C.  Govdy  and  N.  M. 
Huhbard,  ou  the  bnef),  for  plaintiff  in  error, 

Crom.  Botoen  {J.  It.  Barcroft  and  0.  M.  Brocks,  on  the 
brief),  for  defendant  in  error. 

Sanbobn,  Circuit  Judge. — The  defendant  in  error,  who  was 
the  plaintiff  below,  broiight  this  action  for  the  negligent  kiI]-> 
iug  of  the  deceased  by  the  defendant  railway  com- 
pany. The  company  in  its  answer  denied  negli- 
gence on  its  part,  and  alleged  that  the  negligence  of  uie 
deceased  cause  his  death.  The  testimony  was  undisputed, 
and  established  the  following  facta : 

On  July  11,  1888,  the  deceased  waa  working  as  a  section- 
man  for  the  defendant.  He  had  been  in  its  service  in  that 
capacity  about  two  weeks,  and  ou  this  day  was  one  of  a 
section  gang  of  six  men  who  were  engaged  in  transporting 
railroad  ties  by  means  of  a  hand  car  and  dump  car  along  the 
line  of  the  railroad  to  the  point  where  they  were  to.be  used 
to  repair  it  Three  of  these  men  stood  upon  the  forward  end 
of  the  hand  car,  and  three  upon  the  rear  end.  The  deceased 
was  the  middle  one  of  the  three  standing  upon  the  rear  of  the 
car.  Dump  cars  ordinarily  have  no  brake,  and  no  means  of 
fastening  them  to  a  hand  car,'  and  this  one  had  none.  In  the 
forenoon  of  this  day  these  men  loaded  22  or  23  new  cedar  ties 
lengthwise  upon  the  damp  car,  and  hauled  them  abont  a  mile 
and  a  half  over  a  hilly  road,  when  they  unloaded  them, 
removed  the  cars  from  the  track,  ate  their  dinner,  then  re- 
loaded the  dump  car,  and  again  proceeded  on  their  way.  In 
the  morning,  when  the  dump  car  was  loaded,  the  section  boss 
struck  a  pick  into  one  of  the  ties  near  its  forward  end,  so  that 
its  handle  projected  forward,  and  directed  some  one  to  take 
hold  of  the  pick.  The  hand  car  was  placed  in  front  of  the 
loaded  dump  car,  and  the  deceased,  standing  on  the  rear-end 
of  the  hand  car,  grasped  its  handle  with  his  right  hand  to 
hold  himself  in  position,  and  took  hold  of  the  handle  of  the 

Eick  with  his  left  nand,  to  control  the  speed  of  the  dnmp  car,  and 
eep  it  at  a  proper  distance  from  the  hand  car.     They  passed 
some  rising  grades  in  the  forenoon,  and  there  they  got  off  and 

Ched  the  dump  car,  because  the  propelling  power  of  the 
d  car  was  not  sufficient  to  haul  it.    Alter  reloading  the  car 
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in  the  aftemooii,  thej  proceeded  in  the  same  way,  the  decefised 
Btill  grasping  the  handle  of  the  hand  car  and  the  pick  handle, 
until,  as  they  were  passing  down  a  descending  grade,  one  or 
two  of  the  ties  and  the  pick  fell  off.  When  the  ties  fell  the 
boss  applied  the  brake  to  the  hand  car,  which  diminished  its 
speed,  but  he  immediately  saw  that  no  more  ties  would  fall, 
and  released  the  brake.  When  he  applied  the  brake  the 
dump  car  came  up  against  the  hand  car  so  that  the  men 
standing  on  it  felt  "  a  little  bit,"  but  neither  the  deceased  nor 
any  of  me  men  on  the  car  lost  their,  balance  on  this  account, 
or  had  any  diflBeulty  in  keeping  their  places.  When  the 
brake  was  released,  the  hand  car,  which  was  moving  abont 
three  or  fonr  miles  an  hour— so  slowly  that  the  men  iBould 
easily  step  from  it  to  the'  ground  without  falling — separated 
from  2  to  eight  feet  from  the  dump  ear.  When  the  hand  car 
had  moved  about  150  feet  from  the  place  where  the  ides  and 
pick  fell  off,  the  deceased  released  nia  hold  on  the  handle  of 
the  hand  car,  and  went  down  between  that  and  the  dnmp  car, 
where  he  was  run  over  and  killed  by  the  latter.  When  the 
brake  was  let  off,  he  had  his  right  hand  on  the  handle  of  the 
hand  car,  and  as  he  released  his  hold  and  went  down  upon 
the  road-bed  he  did  not  call  ont,  or  reach  out  his  hand  to 

frasp  anything  or  any  one ;  nor  did  he  lose  his  balance  or  fall, 
nt  stood  still,  as  if  he  had  stepped  down,  or  walked  a  step  or 
two  toward  the  dump  car,  antiJ  it  struck  him  and  threw  him 
under  it. 

At  the  close  of  the  testimony  the  defendant  requested  the 
court  to  instmct  the  jury  to  return  a  verdict  in  its  favor,  but 
this  was  refused,  and  this  refusal  is  one  of  the  errors  assigned. 
There  was  a  verdict  and  judgment  for  plaintiff. 

In  providing  his  employ^  with  a  reasonably  safe  place  in 
which  to  work,  in  supplying  them  with  reasonably  ih,#b»«<  vh 
safe  machinery  and  appliances  with  which  to  per-  piiitroriwB. 
form  the  service  .assigned  to  them,  in  the  employ-  tribiun  aer 
ment  of  competent  men,  and  in  the  general  conduct  "■•■•^ 
of  his  business,  it  is  the  duty  of  the  employer  to  use  thai 
degree  of  care,  commensurate  with  the  character  of  his  various 
operations,  which  an  ordinarily  prudent  person  would  exercise 
under  like  circumstances  in  order  to  protect  his  employes  . 
from  iniurT ;  and  for  any  Injury  caused  by  his  failhre  so  to 
do  he  IS  Uable  in  damages,  ))rovided  the  injured  employ^ 
does  not  by  his  own  neghgence  contribute  to  such  injury.  It 
is  likewise  the  duty  of  the  employ^  to  exercise  that  degree  of 
care,  commensurate  with  the  character  of  his  occupation, 
which  an  ordinarily  prudent  person  would  employ  under  like 
circumstances  in  order  to  protect  himself  from  injury,  and,  if 
he  fails  to  exercise  this  care,  he  cannot  recover  for  any  injury 


izcdbvGoOgIc 


464     CHICAGO   &.   NORTHWESTERN   E.   CO.  V.   DAVIS.   [VOL.  53 

to  which  his  owD  uegligeooe  has  contributed,  even  though  Lis 
employer  has  failed  to  exercise  due  care.  Where  the  injury 
results  from  the  concurrent  negligence  of  the. employer  and 
employe,  the  latter  cannot  maintain  an  action  for  damages 
resulting  from  it,  because  it  is  impracticable  in  the  adminis- 
tration of  justice  to  divide  and  apportion  the  compensation  in 
proportion  to  the  varying  degrees  of  concurring  negligence. 
If  he  voluntaiily  and  uauecessarily  places  himself  iu  a  posi- 
tion that  be  knows  is  dangerous,  or  tllat  an  ordinarily  prudent 
man  in  his  position  would  know  was  dangerous,  and  is  therby 
injured,  when  there  are  other  positions  that  he  might  take  m 
tbe  discharge  of  bis  duty  that  are  safe,  he  cannot  recover  of 
the  defendant,  although  the  latter  is  in  some  degree  negligert. 
He  cannot  recklessly  and  unnecessarily  expose  himself  to  a 
known  danger,  and  then  recover  for  an  injury  to  which  such 
exposure  contributed.  Cunningham  v.  Bailroad  Co.,  17  Fed. 
Rep.  882,  886,  12  Am.  &  Eng.  E.  Cas.  217 ;  Bant  v.  Mining 
Co.,  138  U.  a  483,  485 ;  RaUroad  Co.  v.  Jones,  95  U.  S.  439, 
443;  Kane  v.  Railway  Co.,  128  U.  6.  91,  94;  Goodlett  v.  Rail- 
road, 122  U.  S.  391,  411,  33  Am.  &  Eng.  R  Cas.  1 ;  Kresa- 
nowski  V.  Railroad  Co.,  18  Fed.  Rep.  229,  234,  235 ;  Railroad 
Co.  V.  Nickels  (8th  Circuit),  4  U.  S.  App.  369,  1  C.  C.  A.  625, 
50  Fed.  Rep.  723,  ante.  p.  388. 

Under  the  statute  upon  which  this  action  is  based,  the  ad- 
ministrator cau  maintain  it  only  in  case  the  deceased  could 
.  have  recovered  damages  for  his  injury  if  he  had  survived. 
The  first  question  therefore  is,  Did  the  negligence  of  the 
deceased  cause  or  contribute  to  the  accident  and  death  ? 

The  proximate  cause  of  the  death  was  that  tbe  deceased 
released  his  grasp  upon  the  handle  of  the  hand  car,  went 
down  upon  tbe  road-oed  between  the  cars,  and  there  stood 
still,  or  walked  toward  tbe  approaching  dump  car,  until  it 
struck  him.  These  acts  were  not  necessary  to  the  proper 
performance  of  his  duties.  They  did  not  tend  to  assist  him 
in  the  proper  discharge  of  those  duties,  but  fended  to  prevent 
their  proper  discharge.     The  danger  of  releasing  his  hold  and 

E lacing  himself  on  the  road-bed  in  front  of  the  descending 
laded  car  was  plain  and  palpable.  No  man  of  ordinary 
Erudence  could  faU  to  apprehend  it.  The  deceased  must 
ave  seen  and  known  it.  He  was  48  years  old.  He  bad  been 
in  this  country  10  years.  He  had  worked  for  this  railroad 
company  four  or  five  weeks  on  a  gravel  train,  and  two  weeks 
immediately  preceding  the  accident  on  this  section,  where  be 
was  killed.  He  knew  that  these  cars  were  running  at  a  down 
grade  at  the  rate  of  three  or  four  miles  an  hour,  and  that  bis 
safety  in  standing  on  the  moving  hand  car  depended  upon  bis 
holding  fast  to  its  handle.     Heltuew  the  effect  of  gravitation 
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— that  heavy  bodies,  when  tiaaapported,  will  fall ;  that  cars 
as  well  as  water  will  run  down  hul ;  and  that  the  momentuni 
of  a  loaded  car  descending  a  grade  at  the  rate  of  four  miles 
an  hour  will  carry  with  it  or  crush  under  it  a  single  man  who 
places  himself  in  its  way.  No  man  of  ordinary  prudence 
would  have  so  unnecessarily  exposed  himself  to  this  plain 
danger.  No  man  in  the  exercise  of  reasonable  care  would 
have  released  his  hold  upon  the  handle  of  the  hand  car,  so 
that  he  might,  by  any  sudden  change  of  speed,  be  toppled  off 
the  car.  No  ordinanly*prudent  man  would  have  placed  him- 
self on  the  road-bed  in  frout  of  the  advancing  dump  car.  As 
well  might  a  brakeman  throw  himself  in  front  of  au  advano- 
ing  locomotive,  or  a  painter,  holding  to  a  ladder  far  np  on  the 
side  of  a  lofty  building,  release  his  hold,  and  then  seek  ta 
recover  of  his  employer  for  resulting  injury. 

In  Kane  v.  Railway  Co.,  supra,  the  supreme  coart  said  r 
"  It  is  undoubtedly  the  law  that  an  employe  is  guilty  of  con- 
tributory negligence,  which  will  defeat  nis  right  to  recover  for 
injuries  sustained  in  the  course  of  his  employment,  when  such 
injuries  substantially  resulted  from  dangers  so  obvious  and 
threatening  that  a  reasonably  prudent  man,  under  similar  cir* 
cumstances,  would  have  avoided  them,  if  in  his  power  to  do 
so.  He  will  be  deemed  to  hare  assumed  the  risks  involved 
in  such  heedless  exposure  of  himself  to  danger," 

In  Cunningham  v.  Railroad  Co.,  supra,  where  a  yardman  in 
the  discharge  of  his  duties  unnecessarily  jumped  upon  a  de- 
fective foot-board  on  the  rear  of  an  approaching  engine,  whose 
hand;railiag  was  broken  off,  so  that  he  fell  under  the  engine 
and  was  killed.  Justice  Miller,  in  charging  the  jury,  thus  laid 
down  this  rule  of  law  :  "  A  man  has  no  right,  because  a  fire  is 
built  in  his  neighborhood,  to  put  his  finger  or  his  clothes  in 
it,  and  bum  them,  then  say,  '  I  may  sue  an^  recover  damages.' 
A  man  has  no  right  to  thrust  himself  forward  into  a  dangerous 

{)ositi.on,  and  say,  '  If  I  am  killed,  somebody  will  get  damages 
or  it ; '  or,  '  If  I  am  hurt,  I  shall  go  to  the  hospital  and  be 
taken  care  of,  and  recover  damages.  He  has  got  to  take  care 
of  himself,  as  well  as  the  railroad  has  to  take  care  of  their 
duties  and  their  employes.  These  obligations  are  mutual ; 
and  it  is  the  law,  and  it  is  your  duty  to  require  it  as  law,  that, 
if  a  man  voluntarily  put  himself  into  a  dangerous  position, — 
does  80  unnecessarily,  when  there  are  other  positions  in  con- 
nection with  the  discharge  of  his  duty  which  are  safe  which 
he  can  be  placed  in, — he  cannot  recover  of  the  railroad  com- 
pany damages  for  that  injury  to  which  he  has  contributed  by 
his  own  negligence.  That  is  the  law."  When  the  jury  in 
that  case,  through  some  mistake,  returned  a  verdict  lor  the 
plaintiff,  he  immediately  set  it  aside  with  the  remark  that  it 
53  A.  A  £.  B.  Cas.— eO 
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Traa  not  only  a  case  of  clear  ueglieence  on  tlie  part  of  the 
deceased,  but  a  case  of  stupid  ne^igeoce  on  bis  part  Tlie 
similaritv  of  the  negligent  acts  of  the  deceased  in  that  case 
and  in  tne  case  ve  are  now  oonsideriug  is  striking,  and  the 
applicability  of  this  rule  of  law  to  the  facts  of  this  case  is 
ob-vioua.  The  deceased  was  stationed  in  a  safe  position  for 
the  discharge  of  his  duty — a  position  where  he  would  not 
,  have  been  injared  had  he  retained  it.  He  careleselj  left  i^ 
and  unnecessarily  exposed  himself  to  a  perfectly  obvious 
dancer.  This  careless  exposure  was  the  proximate  caose  of 
his  death.  An  ordinarily  prudent  man  would  not  have  so  ex- 
posed himself,  and  would  not  hare  been  injured.  The  other 
five  members  of  his  gang  did  not,  and  they  were  not  injured ; 
and  the  court  below  should  have  instructed  the  jury  to  return 
a  verdict  for  the  defendant. 

The  views  we  have  already  expressed  render  it  unnecessary 
to  consider  the  other  errors  assigned. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
Temauaed  for  further  proceedings  in  accordance  with  this 
opinion. 

Brewer,  Circuit  Justice. — I  concur  in  the  judgment  of  re- 
versal on  the  ground  that,  whatever  of  risk  there  was  in  the 
position  occupied  and  the  work  done  by  the  deceased  at  the 
time  of  the  accident  causing  his  death,  was  obvious,  and  there- 
fore assumed  by  him.  No  special  skill  or  knowledge  was 
necessary  to  perceive  the  full  danger.  Every  man  must  be 
presumed  to  know  the  effect  of  applying  a  brake  to  a  w^on 
or  car  descending  a  grade,  and  to  take  such  precautions 
against  injury  therefrom  as  he  deems  sufficient.  So,  whether 
the  deceased  got  off  the  hand-car  voluntarily  or  involuntarily 
is  immaterial.  If  the  former,  he  chose  to  put  himself  in  a 
place  of  danger ;  if  the  latter,  it  was  because  he  failed  to  take 
suitable  precautions  against  that  checking  of  the  hand-car  by 
the  brake  which  he  knew  was  likelr  to  happen  at  any  time, 
and  the  effect  of  which  he  must  also  be  presumed  to  have 
known. 

Contributory  Nagligone*  of  S«ct)on-man  Falling  from  Hand-ctr, — la 
ClMkeo.  PeDnsylTania  Co.,  (lod.,  Sept.  15,  1893,)  31  N.  E.  Rep.  SOS,  itwu 
beld  that  no  contributor;  negli^DCe  can  be  imputed  to  a  section-man 
who,  from  A  unte  of  audden  and  impending  danger  due  to  anotber  neg- 
ligence, let«  go  his  hold  of  a  hand-car  handle,  and  is  injured  bj  falling 
from  the  car.  The  court  said :  "  The  act  o(  the  afipellaiit  in  looaening  hia 
hold  upon  the  propeller  c»nnot  be  treated  a«  contributor;  negligence,  u  it 
wafi  influenced  t>;  aiense  of  Buddenand  impending  danger.  One  whodoea 
an  act  under  an  impuUe  or  upon  »  belief  created  by  a  sudden  danger,  at- 
tributable to  another's  negligence,  is  not  to  be  regarded  u  guilt;  of  con- 
tributor; fault,  even  though  the  act  woold  be  regarded  as  a  n^ligent  otte 
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if  performed  nnder  circunutaiiceB  not  tadicating  gudden  peril.     The  priad- 

fle  we  bave  stated  is  an  old  one,  and  firmi;  imtwdded  in  our  juriiprudeace. 
udianapolia,  etc.,  R.  Co.  v.  Carr,  BS  Ind.  GIO;  ladiaoapoliB,  etc.,  R.  Co. 
T.  Stout,  58  Ind.  143;  PeDnsjlTania  Co.  v.  Btegemeier,  118  Ind.  805;  Buel 
V.  New  York,  etc.,  E.  Co.,  81  N.  T.  814;  Johnson  o.  Westchester,  etc.,  R, 
Co.,  70  Pa.  8t,  867;  Pittaburg,  etc.,  R.  Co.  r.  Taylor,  104  Pa.  St.,  806; 
fitokes  t>.  BaltonBtftll,  18  Pet.  161 ;  Jones  e.  Bojce,  1  Starkie,  49S." 


Old  Colony  B.  Go. 

DOLAN  et  aLv.  Sake. 

(MauaehuietU  Supreme  Jadieial  Court,  Jimt  88,  1862.) 

Injury  to  Employe — Contributory  Negligence  of  Track  Intpedor — Suffi- 
«lancy  of  Evidenoe. — A  track  inspector,  while  riding  over  the  track  at  night 
OB  a  tricycle,  was  struck  b;  a  train  and  killed.  No  one  saw  the  accident  and 
no  one  knew  what  he  was  doing  when  struck.  When  last  seen,  about  5  min- 
utes before,  be  did  not  hare  bis  lantern  lighted.  Eeld,  that  since  there  wu 
noeTidenoeto  show  that  deceased  was  in  the  exercise  of  care  there  could  b« 
no  recovery  for  his  death,  it  not  being  enough  to  show  that  one  conjecture 
ia  more  probable  than  another. 

Exceptions  from  Suffolk  superior  court. 
Actions  to  recover  damages  for  wrongful  death. 
S.  A.  Fidler,  for  plaintiffs. 
J.  H.  Benton,  Jr.,  for  defendant. 

IiATHBOP,  J. — These  are  tvo  actions  of  tort,  both  nnder  Si. 
1887,  c.  270.  The  first  is  brought  by  the  administrator  of  the 
estate  of  Michael  Dolan,  and  seeks  to  recover  for 
the  conscious  suffering  of  the  intestate  in  conse- 
quence of  hie  being  struck  by  a  locomotiYe  engine  of  the  de- 
fendant, through  the  negligence  of  the  persous  in  charge 
thereof,  and  in  consequence  of  the  negligence  of  officers  or 
agents  having  charge  of  the  dispatching  of  trains,  the  tnove- 
ment  of  cars,  velocipedes,  and  oiher  rolling-stock.  The  second 
action  is  brought  under  section  2  of  the  above-named  act,  by 
the  next  of  kin  of  said'Dolan,  and  it  proceeds  npon  the  theory 
that  Dolan  was  struck  by  the  engine  and  instantly  killed, 
or,  if  not  killed  at  once,  that  he  died  without  conscious  suf- 
fering. The  two  cases  were  tried  together  in  the  superior 
court.  At  the  close  of  the  plaintiff's  evidence  the  presiding 
justice  ruled  that  there  was  no  evidence  npon  which  the  jury 
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could  find  for  the  plaintiff  id  the  first  case,  or  for  the  plain- 
tiffs in  the  second  case,  and  directed  s  verdict  for  tbe  defend- 
ant in  each  case.  The  cases  are  before  us  on  the  plaintiffs' 
exceptions,  which  contain  a  full  report  of  tbe  evidence,  and 
this  shows  the  following  state  of  facts  : 

Dolan  was  a  track  inspector  in  the  employ  of  the  defeodant 
corporation.  His  datv  was  to  run  over  one  of  the  tracks  of 
the  defendant's  road  between  Jamaica  Plain  and  Clarendon 
Hills,  on  a  three-wheeled  car,  called  a  "  tricycle,"  which  was 
operated  by  himself.  On  the  morning  of  December  2,  1888, 
he  started,  at  a  little  before  6  o'clock  in  the  morning,  from 
Jamaica  Plain,  for  the  purpose  of  inspecting  the  track.  There 
were  three  tracks  on  that  portion  of  the  defendant's  road, which 
it  was  his  duty  to  inspect.  One  of  these  was  used  by  inward 
trains,  another  by  outward  trains,  and  the  third  was  liable  to 
be  used  by  trains  going  either  way.  He  had  no  directions 
as  to  which  track  to  go  on,  and  he  chose  the  third  track,  which 
was  liable  to  be  used  at  any  time,  especially  by  constmctioa 
trains  or  extra  trains.  Dolan  was  last  seen  alive  by  an  em- 
ploy^ of  the  defendant,  who  was  a  crossing  tender,  and  the 
tricycle  was  then  going  at  the  rate  of  eight  or  ten  miles  an 
hour.  ~  About  five  minutes  afterward,  a  train,  consisting  of  a 
locomotive  engine  and  caboose,  passed  on  the  same  track, 
and  going  iu  the  same  direction  at  the  rate  of  ten  to  fifteen 
miles  an  hour.  This  train,  it  is  admitted,  struck  the  tricycle, 
altliough  both  engineer  and  fireman  testify  that  they  knew 
nothing  about  the  accident,  until  they  reached  Dedham,  when, 
from  indications  on  the  locomotiye  engine,  it  was  apparent 
tliat  something  had  been  struck.  The  train  then  returned  to 
Boston,  and  on  the  way  Dolan  was  found  dead  by  the  side  of 
the  track,  and  the  tricycle  broken. 

To  maintain  either  action,  it  must  appear  that  Dolan  was. 
in  the  exercise  of  due  care  at  the  time  the  accident  happened. 
There  is  no  sufficient  evidence  of  this.  What  he  was  doing 
NotTiinM  of  when  struck  can  only  be  conjectured.  When  last 
«iarttn>fdie  Been,  he  was  five  minutes  ahead  of  the  train  which 
tare.  struck  him,  and  going  at  a  rate  of  speed  nearly  as 

great  as  that  of  the  train.  If  he  had  looked  out  for  the  train, 
as  it  was  his  duty  to  do  under  the  roles  of  the  defendant  cor- 
poration, it  is  difficult  to  see  how  the  accident  could  have  hap- 
pened ;  for  his  tricycle  could,  as  the  evidence  shows,  have 
easily  been  removed  from  the  track,  or  he  might  have  jumped 
from  it.  The  headlight  of  the  locomotive  engine  was  lighted, 
and  there  was  nothing  to  prevent  its  being  seen.  Indeed, 
the  evidence  in  behalf  of  the  plaintiffs  shows  that  Dolan 
did  not  have  his  lanterns  lighted,  either  when  he  started 
or  when  he  was  last  seen.    If  he  did  not  have  them  lighted 
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ftt  the  time  of  the  accident  he  failed  in  his  duty,  and  was 
guilty  of  negligence  in  a  particnlar  which  could  not  but  have 
contribnted  to  the  accident  It  we  are  to  presume,  in  favor 
of  the  plaintiffs,  that  the  same  state  of  things  existed  at 
the  time  of  the  accident  as  existed  five  minutes  before,  we 
must  presume,  in  favor  of  the  defendant,  that  the  lanterns 
were  not  lighted.  Indeed,  the  latter  presumption  is  corrobo- 
rated by  the  testimony  of  both  the  engineer  and  the  fireman 
of  the  locomotive  engine,  who  testified  that  they  saw  no  lan- 
terns. 

If  all  the  circumstances  attending  the  accident  were  in  evi- 
dence, the  mere  absence  of  evidence  of  {ault  on  the  part  of 
the  person  injured  might  justify  an  inference  of  due  care. 
But  where,  as  in  this  case,  tnere  is  an  entire  absence  of  evi- 
dence as  to  what  Dolan  was  doing  at  the  time  of  the  accident, 
it  is  not  enough  to  show  that  one  conjecture  is  more  probable 
than  another.  There  must  be  some  evidence  to  show  that  he 
was  in  the  exercise  of  due  care.  Hinckley  v.  Itailroad  Co., 
120  Mass.  257  ;  Corcoran  v.  Railroad  Co.,  133  Mass.  607,  12 
Am.  &  Eng.  R.  Gas.  226  ;  Eiley  tj.  Railroad  Co.,  135  Mass.  292, 
15  Am.  &  Eng.  R.  Cas.  181 ;  Shea  v.  RaUroad  Co.,  154  Mas8.,31. 

We  are  therefore  of  opinion  that  the  ruling  of  the  court  be- 
low was  right,  and  in  each  case  the  order  must  be,  exceptions 
overruled. 

Contributory  H«gligeno«  of  Train  Inipector  Run  Over  while  >t  Work. — 
Id  SteSe  e.  Old  Colony  R.  Co.,  (Mass.,  Ma;  S,  18112,)  30  N.  E.  Itep.  1137, 
the  plaintiff  was  a  train  iDspector;  the  evidence  tended  to  show  tliitt  it  was 
customary  to  examine  trains  ia  motion,  and  that  the  plaintiff  was  inspect- 
iog  Buch  a  train;  that  another  traio  came  upon  liim  unexpectedly  and  rap- 
idly, without  such  warnia^  or  signal  as  be  might  well  expect  to  have; 
that  his  duty  called  upon  him  to  work  in  dangerous  places,  where  it  would 
be  careless  for  ordinary  persons  to  go ;  and  that  there  was  a  brakeman  upon 
the  coming  train  who,  according  to  the  uusal  custom  and  in  Ibe  proper  dis- 
charge of  his  duty,  would  either  slacken  the  speed  of  the  train  or  give  suf- 
ffcient  warning  to  enable  the  plaintiS  to  get  out  of  the  way.  It  was  held 
that  the  plaintiff  was  entitled  to  go  to  the  jury  upon  the  question  of  hia 
due  care. 
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Injury  t 
tam. — It  i 


t  to  Employ* — Ridinf  on  Pilot — Contributory  Nagll[*nca — Cuk- 
t  is  contributory  DCgli^nce,  aa  a  matter  of  Uw,  for  k  brakemui, 
withoat  DecoBtit?  th«refor,  to  nde  Bitting  on  tlie  croM-bekm  in  front  of  the 
engine,  with  hii  legi  banging  orer  the  pilot;  and  custom  of  brakemen  to 
ride  in  such  place  cannot  prerent  bucq  an  act  from  being  regarded  as 
Mgligent. 

Opinion  Cvid«ne« — Danger  of  Riding  on  Pilot — The  opinion  of  a  wit- 
Dew  that  it  ia  no  more  dangerous  to  ride  on  the  pilot  of  an  engine  than  od. 
the  top  o(  cars  is  not  admisuble. 

Appeal  from  Birmmgham  city  court. 
Action  to  recover  damagee  for  personal  injories. 
Taliaferro  &  Houghton,  for  appellant. 
HewUt,  Walker  <&  Porter,  for  appellee. 

McClellak,  J. — Appellant  was  plaintiff  below.  He  receiTed 
itktsi  personal  injuries  while  in  tlie  service  of  the  ap- 
pellee as  head  or  front  brakeman  on  a  freight  tram, 
and  brought  this  action  to  recover  damages  therefor.  The 
trial  was  had  apon  the  general  iaaue,  and  several  special 
pleas,  each  averring  plaintiff's  contributoiy  negligence.  No 
evidence  was  adduced  except  on  the  part  of  the  plaintiff,  and 
apon  this  the  ooort  gave  the  general  affirmative  charee  in. 
favor  of  the  defendant  on  the  theory  that  bis  own  evidence 
Tos  free  from  conflict  and  all  contrary  inferences  to  the  proof 
of  negligence  on  plaintiff's  part  which  proximately  contrib- 
uted to  the  injury  sustained  oy  him.  This  evidence  showed 
that  the  train  on  which  plaintiff  was  employed  was  a  regular 
cross-country  freight  tram  of  the  defendant  company.  Its 
mn  was  over  the  line  between  Bessemer  and  Boyles  station, 
a  distance  of  17  miles,  between  which  points  were  four  other 
stations  from  one  to  seven  miles  apart.  The  business  of  this, 
train  was  to  receive  and  deliver  at  these  intermediate  fvid 
terminal  stations  cars  laden  with  ore,  pig-iron,  and  the  like, 
and  also  general  freight ;  and  in  doing  the  work  assigned  to- 
it,  it  was  necessary  to  do  more  or  less  switching,  and  setting 
in  upon  and  taking  oat  from  side-tracks  loaded  cars,  at  each 
one  of  these  stations.     It  was  plaintiff's  dnty,  when  the  train 
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was  proceeding  along  the  line,  to  attend  to  the  brakes  on  the 
two  or  three  cars  next  to  the  engine — a  duty  which  could  be 
performed  only  on  tb&  tops  of  the  cars ;  and,  on  approaclung 
a  station  at  which  cars  were  to  be  left  or  taken  on,  his  duty 
was  to  open  switches  leading  into  and  oat  of  sidings — a  duty 
vhich  could  only  be  performed  on  the  ground,  in  fronlTof'the 
engine.  It  does  not  appear  that  he  had  any  duties  to  perform, 
or  that  any  of  his  duties  could  be  performed,  on  the  pilot, 
oroBS-beam,  or  cow-catcher  of  the  engine,  or  that  it  was  in  any  , 
sense  necessary  for  him  to  be  on  the  cross-beam  in  front  of 
the  engine  at  any  time,  and  certainly  at  no  time  while  the  train 
was  passing  from  one  to  another  oi  the  stations  served  by  it. 
Yet  it  is  nncontr  over  ted  in  this  case  that  he  received  the  in- 
juries of  which  he  now  complains  while  sitting  on  this  cross- 
beam in  front  of  the  engine, — the  beam  to  which  the  pilot  or 
cow-catcher  is  attached,— with  hia  legs  hanging  over  in  front 
of  the  pilot ;  and  this  while  the  train  was  out  on  the  main  line, 
proceeding  from  one  station  to  another,  and  when  the  only 
anty  he  oould  possibly  have  had  to  perform  was  upon  the  top 
of  the  train.  Not  only  so,  but 'it  is  equally  clear  from  the 
testimony  that  the  casualty  was  directly  the  reanlt  of  the 
pilot's  colliding  with  a  rail  of  a  bisecting  road  ;  that  no  other 
part  of  the  train  or  engine  was  injured  ;  that  no'other  of  the 
several  persons  on  the  train  was  hurt ;  and  that  he  would  not 
have  been  hurt  but  for  his  having  taken  this  position  on  the 
pilot. 

There  being  thus  no  donbt  that  plaintiffs  presence  on  the 
pilot  ooutribnted  proximately  to  the  injuries  he  sustained,  the 
main  question  in  the  case  is  whether  bis  being 
there  at  the  time  of  the  accident  was  negligence  in  Co»w'"Wi7 
se  on  his  part,  and  to  be  so  declared  by  the  court  ""  *""' 
as  a  matter  of  law.  The  authorities  are  believed  to  be  uni- 
form in  the  support  of  the  affirmative  of  this  inquiry.  The 
investigations  of  the  court  and  counsel  have  failed  to  disclose 
a  single  adjudged  case  to  the  contrary,  while  many  courts  are 
upon  the  record  as  holding,  either  by  analogy  or  directly,  that 
to  ride  upon  the  pilot  or  cross-beam  in  front  of  an  engine  while 
proceeding  on  its  way  along  the  line  of  its  track,  without 
justifying  necessity  therefor,  involves  per  se  such  negligence 
as  will  defeat  an  action  counting  upon  injuries  received  while 
BO  riding,  and  which  would  not  have  been  received  but  for 
the  plaintiffs  being  there.  Even  the  assumption  of  less 
dangerous  but,  at  the  same  time,  improper  positions  on 
moving  trains,  voluntarily  and  unnecessarily,  has  been  many 
times  held  to  be  contributory  negligence  as  a  matter  of  law, 
neutralizing  the  negligence  of  the  defendant,  and  destroying 
an  otherwise  good  cause  of  action,  as  is  illustrated  in  the 
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following  cases :  Martin  v.  Railroad  Co.,'  41  Fed.  B«p.  125 ; 
Judkins  V.  Railroad  Co.,  80  Me.  417  ;  Hickey  v.  Railroad  Co., 
14  Allen,  429;  Railroad  Co.  v.  Langdon,!  Am.  <b  Eng.  R.  Cas. 
87  ;  Railroad  Co.  v.  Thomas,  Id.  79  ;  Railroad  Co.  v.  Oreiner, 
113  Pa.  St.  600,  28  Am.  &  Eng.  R.  Cas.  397;  Railroad  Co.  v. 
Rar,  7f  Oa.  674,  22  Am.  &  Eng.  R.  Cas.  281 ;  Martensen  v. 
Railroad  Co.,  60  Iowa,  705,  11  Am.  &  Eng.  R.  Cas.  233.  And 
it  is  laid  down  as  a  general  proposition  that  the  act  of  riding, 
without  a  necessity  so  to  do,  oq  an  engine  is  contribntoiy 
negligence  per  se,  which  will  defeat  recovery  for  injuries  re- 
sulting in  consequence  from  collisions,  and  the  like.  Abend  v. 
Railway  Co.,  17  Am.  &  Eng.  R.  Caa.  614  ;  Doggett  v.  Railroad 
Co.,  34  Iowa,  284;  Robertson  v.  Railroad  Co.,  22  Barb.  91. 

As  an  engine  is  justly  considered  the  most  dangerous  place 
to  be  on  a  train  moving  forward,  so,  for  the  same  reasons,  the 
pilot  is  manifestly  and  obviously  the  most  perilous  place  on 
a  forward  moving  engine.  Its  very  name  is  a  proclamation  of 
danger.  The  sole  end  it  is  intended  to  conserve — the  removal 
of  obstructions  from  the  track — is  alone  sufficient  to  impress 
upon  it,  to  the  apprehension  of  every  man  in  bis  right  mind, 
the  character  of  being  the  most  perilous  place  capable  of 
occupation  on  a  train  while  proceeding  from  station  tost&tioa 
on  its  way.  And  so,  we  repeat,  the  authorities  present  unan- 
imity  to  the  proposition  that  to  take  position  there  under  such 
circumstances  is  a  fact  not  only  authorizing  the  inference  of 
negligence  to  be  drayn  by  the  jury,  but  to  which  the  law  it- 
self imputes  negligence. 

A  leading  case  on  the  point  is  that  of  RaUroad  Co.  v.  Jones, 
n.  S.  439.  There  the  plaintiff  was  one  of  a  par^  of  men 
employed  by  a  railroad  company  in  constructing  and  repair- 
'  iag  its  road-way.  They  were  usually  conveyed  to  and  from 
their  place  of  labor  by  the  company,  and  a  box  car  drawn  by 
an  engine  was  used  for  this  purpose.  The  plaintiff,  although 
forbidden  on  several  occasions  to  do  so,  and  wanted  of  the 
danger,  on  returning  from  work  one  evening  rode  on  the  pilot 
or  bumper  of.  the  locomotive,  and  was  injured  in  a  collisioa 
with  some  cars  standing  on  the  track  in  a  tunnel.  There  was 
room  for  him  in  the  box  car,  as  there  was  room  for  the  plain- 
tiff here  on  the  train ;  and  none  of  those  in  the  box  car  were 
hurt,  as  here  all  who  remained  on  the  cars  escaped  injury.  It 
was  held  that,  as  the  plaintiff  would  not  have  been  injured 
had  he  used  ordinary  care,  he  was  not  entitled  to  recover, 
Mr.  Justice  Swathe  observing :  "  His  injury  was  due  to  his 
own  recklessness  and  folly.  He  was  himself  the  author  of  his 
misfortune.  This  is  shown  with  as  near  an  approach  to  a 
demonstration  as  anything  short  of  mathematics  will  permit." 

In  the  case  of  Kresanowski  v.  Railroad  Co.,  18  Fed.  Rep. 
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229,  the  facts  were  tliat  the  plaiutiff,  an  employe  of  the  de- 
fendant railroad  company,  while  beuig  transported  to  the  place 
Tvhere  his  services  were  required,  along  with  other  employes, 
on  an  engine  provided  by  the  company,  sat  with  one  or  two 
others,  on  the  front  of  the  engine,  with  bis  feet  hanging  over 
the  pilot,  and  was  injured  by  a  collision  with  another  engine. 
It  was  held,  on  a  motion  tu  instruct  the  jury  to  find  a  verdict 
*  for  the  defendant,  (1)  that  the  plaintiff  himself  bo  far  contrib- 
uted to  his  injury  by  his  own  negligence  in  placing  himself 
in  such  a  dangerous  position  that  lie  could  not  recover ;  and 
{2)  there  being  evidence  that  there  was  no  room  for  the  plain- 
tiff on  the  tender,  and  tliat  he  had  iu  effect  been  authorized 
or  invited  by  the  company  to  ride  over  the  pilot ;  that,  the 
plaintiff  being  of  age,  and  able  to  see  and  know  the  risks  of 
the  position,  even  the  fact  of  such  invitation  and  authorization 
would  not  justify  him  in  placing  himself  in  a  position  of  ob- 
Tiously  great  risk  and  danger.  But  the  strongest  support  of 
this  doctrine  is  found  in  the  circumstances  of  a  Michigan  case, 
and  the  several  decisions  which  were  made  in  different  ac- 
tions which  grew  out  of  it.  The  facts  were  that  a  switchman 
in  the  employ  of  a  railway  company  was  killed.  -The  engine 
npon  which  he  was  employed,  and  which  was  at  the  time  en- 
gaged iu  switching  cars  about  the  yard  of  the  companv,  ran 
into  a  truck  owned  by  the  defendant,  an  individual  having  no 
connection  with  the  railway  company,  and  driven  by  his  team- 
ster. The  result  of  the  collision  was  the  death  of  the  switch- 
man, injury  to  defendant's  teamster,  and  destraction  of  the 
track  and  team.  The  switchman,  at  the  time  of  the  collision, 
was  sitting  on  the  cross-beam  of  the  pilot,  with  his  feet  hang- 
ihg  down  over  the  "cow-catcher."  He  had  no  duties  to  per- 
form while  on  the  engine.  His  duty  was  to  attend  to  the 
awitching  of  tracks  in  troni  of  the  engine,  getting  off  and  on 
the  cars  for  that  purpose.  It  is  to  be  noted  that,  while  this 
case  is  strikingly  like  the  one  at  bar  in  most  of  its  features,  it 
is  yet  different  from  it  in  that  the  party  injured  there  was  a 
Bwttchman  having  no  duties  to  perform  on  the  cars,  and  the 
engine  was  being  run  in  the  railroad  yard,  and  only  for  the 
purposes  of  switching,  while  here  plaiutiff's  duties  while  the 
train  was  in  motion  were  all  on  top  of  the  cars,  and  at  the  time 
of  the  accident  the  train  was  running  across  country,  and  not 
.eng^ed  in  switching  at  all,  and  was  iu  fact  engaged  in  switch- 
ing at  no  time  except  as  an  incident  of  its  carrying  business 
from  station  to  station ;  so  that  in  every  particular  in  which 
there  is  a  difference  between  the  two  cases  the  Michigan  case 
is  a  much  stronger  one  in  favor  of  the  injured  party  than  the 

Present  one.      Several  actions  grew  out  of  the  transaction, 
he  teamster  sued  the  railroad  company,  counting  on  the 
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personal  injories  he  sustamed.  The  company  was  found  n^- 
ugSnt,  and  jndgment  went  against  it,  which  was  paid.  The  raU- 
road  company  also  paid  the  owner  for  the  loss  of  his  tmok  and 
team.  The  personal  representative  of  the  dead  switchman 
sued  the  railroad  company  in  the  circuit  court  of  the  United 
States,  claiming  that  the  death  of  his  intestate  resulted  from 
the  negligence  of  the  railroad  company  in  not  ringing  the  bell 
or  blowing  the  whistle  for  the  crossing,  over  which  the  tract 
was  passing  when  the  collision  occurred,  in  not  having  a  flag- 
man there  to  keep  the  way  clear,  in  obstructing  the  switch- 
man's view  of  the  crossing,  etc.  Judge  Bbown,  now  of  tha 
supreme  court  of  the  United  States,  before  whom  that  case 
was  tried,  directed  a  verdict  for  the  defendant,  upon  the 

Eand  that  the  switchman  was  guilty  of  contributory  n^- 
nce  in  being  at  the  time  on  the  cross-beam  of  the  pilot. 
I  administrator  of  the  switchman  then  sned  the  owner  of 
the  team  and  truck,  and  this  last  case  went  to  the  supreme 
court  of  Michigan,  and  was  there  determined  against  the 
plaintiff,  who  had  recovered  in  the  niai  prius  court,  on  the 
ground  that  the  trial  judge  had  left  it  to  the  jury  to  say  wheth- 
er the  switchman  was  guilty  of  contributory  negligence,  when 
the  court  itself  should  have  determined  that  be  was  guilty  of 
negligence  which  contributed  to  his  death  as  a  matter  of  law, 
and  thus  withdrawn  that  issue  from  the  jury  altogether. 
Qrast,  J.,  rendering  the  opinion  of  the  court,  said :  "  Several 
questions  are  raised  bv  the  record,  but  the  plaintiff's  right  to 
recover  is  barred  by  nia  decedent's  contributory  neghgence 
rendering  a  determination  of  the  other  questions  unnecessary. 
There  is  no  dispute  about  the  facts.  The  judge  found  as  a, 
fact,  and  so  charged  the  jury,  that  there  was  no  testimony  in 
the  case  that  the  deceased  was  obliged  to  ride  upon  the  cow- 
catcher, and  left  it  to  the  jury  to  determine  whether  or  not 
this  constituted  negligence  on  his  ^art.  In  the  absence  of 
proof,  we  cannot  believe  that  any  railroad  company  requires 
its  switchmen,  or  any  of  its  employes,  to  ride  in  so  dangerous 
a  ^lace.  There  was  a  safer  place  for  him  to  ride.  He  was 
neither  required  nor  directed  to  ride  in  a  position  which  every 
person  of  ordinary  intelligence  and  observation  knows  was 
the  most  dangerous  he  could  have  chosen.  The  fact  that  upon 
switch-engines  switchmen  rode  standing  upon  the  platform 
provided  for  them  in  front  of  the  engine  had  no  tendency  to 
prove  that  the  deceased  was  justified  in  riding  in  a  sitting 
posture  upon  the  cow-catcher  of  a  road  engine ;  nor  would 
the  fact  that  switchmen  were  in  the  habit  of  riding  upon  the 
cow-catcher  excuse  the  deceased,  as  between  him  and  defend- 
ant. Yet  the  judge  substantiallT  left  the  jury  to  determine 
the  question  of  contributory  negugence  by  the  determinAtioa 
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of  the  qnestioD  as  to  whether  the  Jeceusotl  wim  ridiug  iu  the 
UBoal  and  ordinary  place  upou  the  eugiue.  If  uwitcUmeu  al- 
ways rode  there,  still  that  fact  would  But  take  them  without 
the  mle  of  contributor;  negligence.  When  a  tuifer  place  is 
provided,  and  emploj^u  chooba  a  more  daugeroua  one,  thej 
do  it  at  their  own  risk.  The  di£erence  in  danger  betweeii 
standing  on  a  platform  of  a  regular  switch  engine  and  sitting 
on  a  cow-catcher,  with  one's  legs  banging  over  it,  is  apparent. 
In  the  one  case  the  switchman  is  ready  to  jump  upon  the  ap- 
proach of  danger  ;  in  the  other,  considerable  time  must  elapso 
before  he  could  recover  his  standing  position  upon  the  pilot- 
beam,  and  put  himself  in  readiness  to  avoid  danger.  In  the 
present  case  deceased  was  the  only  one  upon  the  engine  who 
was  injured.  He  chose  the  only  pla<!e  in  which  he  conld  have 
been  injured,  and  chose  a  sitting  posture,  instead  of  a  stand- 
ing posture.  Eailroad  Co.  v.  Jones,  95  U.  S.  439;  Doggett  v. 
Hailroad  Co.,  34  Iowa,  284  ;  Kresanowski  v.  liailroad  Co.,  18 
Fed.  Bep.  229.  We  quote  with  approval  from  the  language  of 
the  court  in  Bailruad  Co.  v.  Jones,  as  applicable  in  this  case. 
'This  [contributory  negligence]  is  shown  with  as  near  ap- 
proach to  demonstration  as  anything  short  of  mathematics 
will  permit.'  There  was  no  fact  m  this  case  for  the  determina- 
tion of  the  jury.  The  question  was  therefore  one  purely  of 
law.  It  was  therefore  the  clear  duty  of  the  court  to  instruct 
the  jury  to  find  for  the  defendant.  It  was  as  clearly  its  duty 
as  it  would  be  to  determine  the  legal  effects  of  a  contract  the 
terms  of  which  are  undisputed." 

Glover  v.  Scotten  (Mich.),  46  N.  W.  Rep.  936.  The 
exigencies  of  the  case  at  bar  do  not  require  that  we  should 
{^  to  the  full  length  of  the  opinion  in  Glover  u  Scotten, 
and  hold  that  for  a  switchman  to  sit  upon  the  pilot  or 
cross-beam  of  a  road  engine  being  moved  about  in  the  yards 
of  a  railroad  while  performing  the  functions  of  a  regular 
switch  engine  would  be  negligence  p^  ae.  It  may  be  that  the 
trne  doctrine  iu  such  case  is  that  declared  by  the  supreme 
court  of  Kansas  in  BaUway  Co.  v.  McCally,  21  Fac.  Bep.  574, 
where  it  is  held,  the  company  having  failed  to  provide  a 
switch  engine,  and  having  always  required  switching  to  be 
done  with  an  ordinary  freight  engine,  there  being  some  evi- 
dence of  a  necessity  for  switchmen  to  stand  on  the  cross-beam 
while  the  engine  was  being  moved  about  the  yard,  and  to  the 
effect  that  it  was  the  usual  custom  of  all  brakemen  in  that 
yard  te  Bfi  ride,  that  the  question  as  to  whether  that  position 
was  one  of  danger  and  voluntarily  chosen  by  the  deceased 
was  a  question  of  fact  to  be  determined  by  the  jury  under  all 
the  ciroumstances.  The  position  of  the  Kansas  court  may  be 
conceded  for  all  the  purposes  of  the  case  we  are  considering 
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without  affecting  the  result  n-e  have  foresliaclowed.  Here  the 
engine  was  not  a  switch  engine,  nor  being  UBed  at  the  time 
of  the  scoident  as  a  switch  engine.  It  was  an  ordinary  road- 
engine,  proceeding  on  its  way  along  the  line  of  the  road  be- 
tween two  atatiouB,  engaged  in  its  regular  business  of  draw- 
ing a  freight  train.  The  case  is  thus  wholly  unlike  McCally's 
Case,  and  upon  all-fours  with  Jones'  and  Kresanowski's  Cases. 
The  person  injured  was  not  standing  on  the  steps  of  the  pilot, 
and  thus  in  a  position  to  escftpe  a  collision  with  facility  by 
jumping,  as  in  the  Kansas  case,  but  sitting  down  on  the  beam, 
with  bis  legs  hanging  over  the  cow-catclter,  as  in  the  cases  of 
Joues,  Kreaanowssi,  and  Glover,  though  we  are  not  prepared 
to  say  that  the  particular  attitude  assumed  on  the  pilot  by 
the  person  injured  could*  ordinarily  be  a  material  considera- 
tion, McCally's  case  is  strenuously  pressed  upon  our  atten- 
tion in  connection  with  the  facts  that  the  line  over  which  the 
train  on  which  plaintiff  was  injured  was  running  was  a  short 
one ;  that  the  stations  on  it  were  not  far  apart ;  that  this 
train  hod  to  stop  at  each  one  of  them,  and  at  each  do  more  or 
less  switching.  We  do  not  conceive  that  these  facts  can  exert 
any  influence  on  the  question.  Certain  trains  on  all  roads 
stop  at  all  stations.  Usually  such  trains  have  switching  to 
do  at  all  stations.  The  right  of  the  front  brakeman  on  such 
trains  to  leave  his  poat  of  duty — which  is  on  the  top  of  the 
cars — and  take  a  position  of  obvious  danger  on  the  pilot  can- 
not be  made  to  depend  upon  the  frequent  recurrence  of  sta- 
tions and  a  consequent  necessity  for  him  to  open  switches  in 
front  of  the  engine.  However  frequent  the  stations  are,  and 
ivhatever  the  duties  of  the  Iiead  brakemau  may  be  at  the  sta- 
tions, it  is  certain  that,  while  the  train  is  passing  from  one 
station  to  another,  there  are  no  duties  for  him  to  perform  on, 
or  even  near  the  pilot,  and  no  possible  necessity  for  his  pres- 
ence there.  We  feel  entirely  safe  in  the  conclusion  that  plain- 
tiff's conduct,  in  unnecess^Iy  and  voluntarily  leaving  his  post 
of  duty  and  assuming  a  position  of  obviously  greater  danger, 
but  for  which  he  would  not  have  been  injured,  involved  such 
negligence  on  his  part  as  justified  the  trial  court  in  giving  the 
general  affirmative  charge  against  his  right  to  recover. 

It  is  insisted,  however,  that  the  case  should  be  reversed 
because  of  the  exclusion  of  certain  testimony  offered  by  the 

plaintiff,  going  to  show  a  custom  on  the  part  of 
«rt^r  *'       himself  and  other  head-brakemen  on  that  train  to 

ride  between  stations  on  the  pilot  The  city  court 
did  not,  in  our  opinion,  err  in  the  exclusion  of  this  testimony. 
The  fact  that  one  is  in  the  habit  of  doing  an  obviously  dan- 
gerous thing  does  not  make  bis  act  any  the  less  a  dangerous 
one.     The  fact  that  many  or  all  of  a  limited  class  of  persons 
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castomarily  ride  cpoii  the  pilot  of  an  eugiue  ctoes  not  alter  tlie 
chatacteristic  of  oDvions  peril  wliicli  the  law  imputes  to  that 
position.  It  is  negligence  per  se  for  persons  to  va,\k  upon 
the  track  of  railroads.  Doubtless  many  persons  are  in  the 
habit  of  using  the  track  in  this  way.  Yet  it  has  never  been 
supposed,  and  it  cannot  be  the  law,  that  such  custom  would 
convert  the  track,  which  the  law  declares  to  be  per  ae  a  danger- 
ous place  into  a  safe  place.  So  a  person  may  be  in  the  habit 
of  crossing  railway  tracks  without  stopping  and  looking  and 
listening  for  approaching  trains ;  yet  we  have  never  heard  it 
suggested  such  person,  when  he  fmally  reaps  the  penalty  of 
his  JJKk  of  care,  is,  because  of  such  habit,  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  Custom  and  usage 
may  be  relied  upon  to  excase  the  violation  of  a  rule  when  the 
act  involved  is  not  negligent  in  itself,  but  only  by  relation  to 
the  rule  violated ;  and  so  when  an  act  may  be  done  in  two  or 
more  ways,  a  resort  to  neither  of  which  involves  such  obrioas 
peril  as  raises  the  legal  presamption  or  conclusion  of  neg- 
ligence in  the  doing  oi  it,  a  custom  or  usage  to  do  it  in  a  par- 
ticular way  may  be  looked  to  as  tending  to  show  that  it  was 
not  negligence  to  resort  to  that  method  in  tbe  instance  under 
consideration.  But  custom  can  in  no  case  impart  the  qualities 
of  due  care  and  prudence  to  an  act  which  involves,  obvious 
peril,  which  is  voluntarily  and  omiecessarily  done,  and  which 
the  law  itself  declares  to  be  negligent.  Glover  v.  Scotten 
(Mich.),  46  N.  W.  Rep.  936 ;  Hickey  v.  Railroad  Co.,  U  Allen, 
429 ;  Judkins  v.  Railroad  Co.,  80  Me.  417 ;  Railroad  Co.  v. 
Clark,  15  Am.  &  Eng.  R  Gas.  261 ;  RaUway  Co.  v.  Robbins 
(Kan.),  41  Am.  &  Eng.  R.  Gas.  316 ;  Humphreys  v.  Railway 
Co.,  33  W.  Va.  135,  39  Am.  &  Eng.  R.  Gas.  363  ;  Hibler  v. 
McCartney,  31  Ala.  501 ;  Bryant  v.  Ridlroad  Co.,  56  Vt.  710. 

Nor  do  we  conceive  that  the  court  committed  errdt  in  refus- 
ing to  receive  opinion  evidence  to  the  effect  that  it  was  not 
more  dangerous  to  ride  on  the  front  of  the  engine  than  on  the 
top  of  the  cars.  The  general  rule  is  well  estab- 
lished that  such  evidence  is  not  competeut  where  *»i"i»»»Tt- 
all  the  facts  upon  which  the  opinion  is  founded  can 
be  ascertained  and  made  intelligible  to  the  court  or  iuiy.  All 
the  facts  upon  which  the  opinion  which  was  offered  here  pro- 
ceeded were  before  the  court,  either  through  tbe  ordinary 
vehicles  of  evidence  or  as  matter  of  judicial  knowledge ;  and 
they  presented  such  a  state  of  case  as  that  it  became  the 
court  B  right  and  duty  to  declare  in  effect,  as  a  matter  of  law, 
that  the  cross-beam  in  front  of  the  engine  was  an  obviously 
more  dangerous  position  on  a  moving  train  than  the  top  of 
the  train ;  and  the  authorities  are  uniform  in  support  oi  the 
proposition  that  the  mere  opinions  of  witnesses  to  the  cou- 
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trary  can  exert  no  infineDce  apon  the  concltuion  which  the 
court  itself  is  esteemed  more  competent  to  reach  and  declare. 
Chicago  V.  McOiven,  78  111.  347 ;  Bridge  Co.  v.  Pearl,  80  HI. 
261;  People  v.  Morrigan,  29  Mich.  5 ;  Moldowney  t;.  Bailvay 
Co.,  36  Iowa,  462;  Hamilton  v.  Bailroad  Co.,  Id.  31 ;  Bailwa; 
Co.  11.  Peavy,  11  Am.  &  Eng.  R.  Cas.  260. 

We  discover  no  error  in  the  record,  and  the  jadgment  of 
the  city  court  is  affirmed. 

Contributory  NagKKonA  of  Emple|a  In  Riding  on  Engln*  PfloL — Beetb* 
CMC*  from  thew  reports  Cited  in  tlie  opinion  of  tbe  court  in  the  kboT* 
cue. 

Contributory  Niglifaneo  of  Laborir  Riding  on  Tandar  with  Ba«k  to  tha 
Cnginii — AveitnoDta  io  a  complaiiiE  for  penoiial  injuriea  Teceived  in  a  colli- 
rioD,  tbat  tb«  plaintiff,  a  laborer  entpioyed  on  defeadaofa  tracks,  vas  rid- 
ing on  tbe  tender  of  ao  eofine  for  the  purpose  of  reaching  his  place  of 
work,  and  was  riding  with  tiia  back  to  the  engine,  do  not  alow  aucb  con- 
tributory negligence  as  will  overcome  a  gonerol  avennent  of  due  care. 
Cindnnati,  I.,  St.  L.  A  C.  R.  Co.  •.  Darliog,  180  Ind.  876, 


Atlahtic  &  Pacifio  B.  Ca 

(Ifew  Meeioo  SuptviM  Court,  Avff.  15,   189S.) 

Injury  to  Employa — Nogllgonoo  of  Follow -Mfvants.— Damages  cannot 
be  recovered  of  an  employer  for  injuriea  suitoined  by  reason  of  the  negli- 
gence of  fellow-serTanta. 

Statute  Authorizing  Recovery  for  Death— Effect  on  Fellow-servant  Rule. 
— Tbe  common -law  rule  of  tbe  non-liability  of  the  master  for  the  negligence 
of  fellow-tervants  is  not  changed  by  a  statute  providing  that  when  "  any 
person  "  comes  to  his  or  bar  death  b;  reaeoii  of  the  negligence  or  careless- 
neu  or  criminal  action  of  an  agent,  officer,  or  other  employfi  of  the  railroad 
company,  his  or  her  representative  may  recover  of  the  company  $5000. 
Tbe  words  "any  person  "  in  such  statute  do  not  includeoue  who  ia  a  fellow- 
servant. 

Defective  A ppliancaa— Contributory  Nagllgenca  of  Employe  In  Remain- 
ing in  Service- — If  a  Bervant  complains  to  the  master  of  a  delect  in  an  ap- 
pliance he  is  required  to  use,  and  the  master  promises  to  remedy  or  repair 
It,  the  servant,  by  remaining  on  this  assurance  for  a  reasonable  time,  will 
not  be  considered  to  have  waived  it,  unless  the  defect  is  so  evidently 
dangerous  that  it  would  be  reckless  and  foolish  for  a  servant  to  use  the 
appliance,  even  under  a  promise  that  it  should  be  repaired  immediately. 

Rear-end  Collision — Defective  Caboote — Negligence  of  Fallow-servants — 
Pleading.^ Where  a  freight  train  conductor  ia  killed  by  a  rear-end  collision, 
and  the  negligence  of  bis  fellow -servants  operating  the  second  train  was 
the  approximate  cause  of  the  accident,  and  not  tbe  failure  of  the  company 
to  furnish  a  proper  caboose,  there  can  be  no  recovery.    The  complaint  in 
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thia  cue,  ftlleglog  negligence  on  the  part  of  the  company  in  failing  to  for- 
niah  a  proper  caboose,  la  demurrable  upon  tbia  ground. 

Ebbob  to  Bernalillo  district  court. 
B.  S.  Bodty,  for  plainti£fs  in  error. 
W.  C.  Baaddine  aod  H.  L,  Waldo,  for  defaudaot  in  error. 

Seeds,  J. — This  is  an  action  of  trespass  on  the  case,  bronght 
hj  the  plaintifEs  in  error  against  tne  defendant  ^^ 
corporation,  for  the  statutory  damages  for  the 
negligent  killing  of  the  plaintiff's  (EUa  Sykes)  former  hus- 
band bj  the  defendant.  The  declaration  contains  three 
coants.  The  first  coont  declares  upon  the  negligence  of  the 
fellow-serrants  of  the  deceased,  he  being  a  conductor  upon  a 
freight  train  of  the  defendant.  The  second  count  declares 
upon  the  negligent,  careless,  and  improper  selection  of  the 
deceased's  fellow-servants  by  the  defendant,  and  the  retention 
of  said  fellow-servants  in  its  employ  after  full  knowledge  of 
their  incompetency,  and  alleges  that  the  killing  was  caused 
by  reason  of  said  incompetency.  The  third  count  declares 
upon  the  negligent  conduct  of  uie  defendant  in  furnishing  the 
deceased  with  an  improper,  nnsafe,  and  defective  caboose, 
knowing  at  the  time  that  it  was  unsafe  and  defective,  but 
which  tn9  deceased  used  under  protest,  and  only  under  and 
by  reason  of  the  promise  made  uy  the  defendant  to  the  de- 
ceased that  he  should  be  provided  with  a  safe  one  in  a  very- 
short  time ;  and  becanse  of  the  negligence  and  carelessness 
of  the  deceased's  fellow-servants  upon  another  train  of  the 
defendant's,  running  into  and  destroying  the  caboose  in  which 
the  deceased  was,  by  reason  of  which  he  was  killed.  To  the 
declaration,  and  each  count  thereof,  the  defendant  filed  a  de- 
murrer. The  court  sustained  the  demurrer  to  the  first  and 
third  connts,  and  overruled  it  as  to  the  second,  whereupon 
the  defendant  answered  as  to  the  second  count.  A  jury  was 
called,  and  after  the  plaintiffs'  evidence  was  in  and  they  had  ■ 
rested,  the  court,  upon  motion  of  the  defendant,  instructed  it 
to  find  for  the  defendant.  The  plaintiffs  sued  out  a  writ  of 
error,  and  allege  error  in  snataimng  the  defendant's  demurrer 
to  the  first  and  third  coants,  and  m  instructing  the  jury  to 
find  for  the  defendant  upon  the  trial,  under  the  second  count. 

1.  The  first  count  declared   upon  the    negligence  of  the 
deceased's  fellow-servants,  whereby  he  lost  his  life.     Unless 
changed  by  statute  it  is  now  the  unquestioned  law  that  damages 
cannot  be  recovered  for  injuries  sustained  by  reason  g^  nttuit^  t„ 
of  the  negligence  of  fellow-servants.    Negligence  of  M«iig«KM*r 
8uch  servants,  of  a  common  employer,  is  part  of  the  wto"-"!^ 
risk  which  public  policy  requires  that  an  employ^  *"**' 
take  in  entering  upon  a  service  in  which  there  are  fellow- 
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servants.  Priestley  v.  Fowler,  3  Mees.  AW.!;  Murray  v. 
Bailroad  Co.,  1  McMul.  385;  Farwell  v.  Bailroad  Corp.,  4 
Mete.  (.MassO  49 ;  Pierce,  B.  B.  S58 ;  2  Bor.  B.  B.  1183 ;  1  Law- 
son,  Eiglits,  Bern.  &  Pr.  §  301 ;  Beach,  Contrib.  Neg.J  102 ;  BaD- 
dall  V.  Bailroad  Co.,  109  U.  S.  478, 16  Am.  &  Eng.  B.  Oas.  243. 

Beach  in  his  work  objects  strenuously  to  the  reasoning  upon 
which  this  rule  of  law  is  based,  but  admits  that  it  is  oow 
universal,  unless  when  changed  by  statute,  as  it  has  been  in 
some  jurisdictions.  We  are  content  to  adopt  the  rule  as  the 
law  for  this  jurisdiction,  whatever  may  be  the  theoretical 
objections  to  it,  based  upon  what  may  be  thought  to  be  purely 
logical  grounds,  until  such  time  as  the  legislature  sees  fit  to 
change  it. 

But  the  plaintiffs  contend  that  the  rule  a%  above  enunciated 
has  been  cnanged.  The  question  for  decision  then  is.  Has  it 
been  changed?  Sections  2308-2310,  Comp.  Laws 
i^etariut-  jq  j£^  provide,  in  substance,  that,  when  "any  per- 
son" comes  to  bis  or  her  death  by  reason  of  the 
negligence  or  carelessness  or  criminal  action  of  an  agent, 
officer,  or  other  employ6  of  a  railroad  company,-  that  his  or  her 
representative  may  recover  of  the  company  $5000.  The 
contention  is  that  "any  person  "  in  this  statute  has  reference 
to  any  one  whomsoever  who  may  be  killed,  and  hence  includes 
one  who  may  be  a  fellow-servant.  By  furtlier  reading  the 
statute  it  will  be  found  that  the  words  "  any  person  or  pas- 
senger "  are  used,  which  would  seem,  however,  to  throw  doubt 
upon  the  real  meaning  of  the  words  "  any  person,"  rather  than 
to  more  definitely  explain  them. 

This  statute  ta  almost  verbatim  a  copy  of  the  ^^issouri 
damage  statute.  In  that  state  it  has  received  a  decisive  con- 
struction after  a  somewhat  lengthy  period  of  uncertainty.  In 
Schultz  V.  Railway  Co.,  36  Mo.  13,  it  was  held  that  the  general 
meaning  of  the  words  "  auy  persou  "  was  the  meaning  which 
the  legislature  intended  to  attach  to  them,  and  that,  therefore, 
the  commou-law  rule  of  fellow-servants  taking  the  risk  of  each 
other's  negligeuce,  when  not  notorious  and  known  to  the 
employer,  was  abrogated.  But  this  was  not  satisfactory,  and 
in  the  case  of  Connor  v.  Bailroad  Co.,  69  Mo.  308,  two  of  the 
five  judges  vigorously  dissented ;  Judge  Houqe  in  his  dissent 
satisfactorily  showing,  to  the  writer'^  mind,  that,  whatever  may 
be  the  sounder  and  more  humane  rule,  the  legislature  never 
intended  to  change  the  rule  as  to  the  liability  for  negligence 
of  a  fellow-servant  by  that  statute,  but  only  to  give  a  cause  of 
action  to  the  representatives  of  a  deceased  person  where  none 
existed  before,  and  to  limit  the  extent  of  that  liability.  Finally, 
in  the  case  of  Proctor  v.  Bailroad  Co.,  64  Mo.  112,  the  supreme 
court  of  that  state  took  the  view  of  the  case  so  ablj  expounded 
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by  Judge  HocoH,  and  it  lias  remaiued  the  law  of  that  state 
ever  siuce. 

Upou  a  similar  statute,  the  same  words  have  received  the 
same  coDstructiou  iu  Iowa  (Sullivan  v.  Railway  Co.,  11  Iowa, 
422),  ID  Maine  (Carle  v.  Kailway  Co.,  43  Me.  271),  and  in 
Colorado  (Railway  Co.  v.  Farrow,  6  Colo.  498),  11  Am.  &  Eng. 
R.  Caa.  239.  The  statute  of  this  territory  (sections' 2308-2310) 
was  adopted  after  the  final  decision  in  the  Connor  Case  in 
Missouri,  and  it  was  urged  that  it  is  the  law  that,  when  one 
jurisdiction  adopts  without  change  the  statute  o[  another 
jurisdiction,  it  also  adopts  the  judicial  construction  placed 
npou  it  bj  that  jurisdiction.  While  this  is  so,  yet  we  do  not 
think  it  necessary  in  this  case  to  rest  our  decision  upon  that 
principle,  but  rather  upou  the  broader  principle  that  there  is 
nothing  in  the  statute  itself,  nor  in  the  history  of  its  adoption, 
which  goes  to  show  that  it  was  the  intention  of  our  legislature 
to  overthrow  a  rule  thoroughly  ingrained  iu  the  judicial  hold- 
ings of  the  courts  of  the  land,  and  in  view  of  which  it  must 
now  beheld  that  all  contracts  for  hire  to  corporations,  in  the 
absence  of  express  stipulations,  are  made.  The  action  of  the 
trial  court  la  sustaining  the  demurrer  to  the  first  count  was 
correct. 

2.  The  second  count  was  predicated  upon  the  assumed  fact 
that  the  defendant  company  was  negligent  in  its 
selection  of  the  fellow-servants  of  the  deceased,  "'nj!!"**' 
Sytes,  or  in  the  keeping  of  them  in  its  employ  after 
krowledge  of  their  incompetency  had  been  brought  home  to 
it,  and  thatit  was  through  such  incompetency  that  the  deceased 
was  killed.  After  the  plaintiffs'  evidence  was  all  iu,  the  j^i? 
was  instructed  by  the  court  to  find  for  the  defendant,  which 
it  did.  Of  this  action  the  plaintiffs  complain.  They  insist 
that  there  was  something  to  go  to  the  jurj',  and  that  in  instruct- 
ing it  to  find  for  the  defendant  the  court  usurped  the  province 
of  the  jury,  which  was  error.  However,  it  is  now  the  settled 
law  of  the  supreme  court  of  the  United  States,  and  of  this 
court,  ihat  when  evidence  is  of  such  a  character  that,  should 
the  jury  find  for  one  side  rather  than  the  other,  it  would  be 
the  duty  of  the  court  to  set  aside  such  verdict,  it  will  in  the 
first  instance  direct  a  verdict  for  the  party  thus  entitled  to  it. 
Randall  v.  Railroad  Co.,  109  U.  8.  478,  15  Am.  &  Eng.  R. 
Cas.  243 ;  Candelaria  v.  Railway  Co.,  (N.  M.)  27  Pac.  Rep.  497, 
48  Am.  &  Eng.  R  Cas.  565;  Gildersleeve  v.  Atkinson,  id.  477. 
"We  have  thoroughly  read  the  evidence  produced  by  the 
plaintiffs  to  sustain  the  allegations  of  their  second  count,  but 
we  are  unable  to  see  where  there  is  anything  which  tends  to 
support  those  allegations.  The  action  of  the  court,  therefor^ 
was  correct, 
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3.  The  re&I  difficulty  in  this  case  grows  out  of  the  sastain- 
ing  the  demarrer  to  the  third  count.  It  will  be  necessary, 
FraxiHaM  therefore,  ia  order  that  a  complete  understand- 
(unafiajmiT  ing  of  the  coniit  may  be  had,  to  Bet  out  in  eiAenso 
— D«Mimr  to  the  material  portions  of  the  same.  After  the  allega- 
*•"•'"'■*■  tious  of  incorporation,  the  place  of  doing  business 
on  the  part  of  the  defeuaaot,  its  employment  of  the  deceased, 
and  its  duty  to  furnish  propA",  safe,  and  reliable  cars,  cabooses, 
and  other  machinery,  the.  count  continues  as  follows :  "  Yet, 
not  regarding  its  duty  and  promises  in  the  premises,  the  said 
defendant  did  not  so  furnish  the  said  Sykes  with  all  safe, 
properly  constructed,  and  reliable  cars,  locomotives,  machinery, 
and  tools  for  the  proper  conduct  of  his  conducting  of  trains  as 
aforesaid  in  this :  That  after  his  engagement  and  entering 
the  employment  as  aforesaid,  and  some  short  time  previous  to 
the  happening  of  the  event  hereinafter  mentioned,  the  said 
defendant  failed  to  furnish  said  Sykes  with  a  proper  c^aboose 
or  way  car,  such  as  is  usually  and  ordinarily  used  upon  said 
same  railroad,  and  upon  all  other  like  railroads,  but  instead 
wrongfully,  negligently,  and  carelessly  gave  and  furnished 
him,  for  use  upon  his  said  trains,  against  his  consent  and  over 
his  protest  (but  which  he  was  induced  to  take  and  use,  under 
faithful  promises  of  the  defendant,  by  its  agents  and  their 
servants,  then  and  there  to  him  made,  that  he  would  be  fur- 
nished with  a  proper  caboose  in  a  very  short  time),  a  weakly 
built,  common,  unsubstantial  box  car,  without  any  platforms, 
bottom  beams,  springs,  bracing,  or  proper  trucks,  and  without 
any  doors  in  the  ends,  or  windows  in  the  ends,  or  cupola  or 
lookout-station  in  the  top,  through  either  of  which  approaching 
danger  might  be  seen  and  prevented,  as  ia  usually  upon  ca- 
booses and  way  cars  upon  other  parts  of  said  line  and  other 
like  roads.  And  said  box  car,  used  as  a  caboose  or  way  car 
as  aforesaid,  was  so  flimsily  and  improperly  constructed  it 
would,  and  did,  during  its  use  by  said  Sykes,  aforesaid,  easily 
become  derailed  and  jump  the  track  aforesaid,  all  of  which  was 
then  and  there  known  to  said  defendant ;  bnt  the  said  George 
W.  Sykes,  so  relying  upon  the  promises  of  the  defendant  so 
made  to  him  as  aforesaid,  that  it  would  in  a  very  short  time 
furnish  him  with  a  good,  safe,  and  proper  caboose,  did,  relying 
upon  said  promise,  continue  in  said  employment  until  the  30th 
day  of  March,  A.D.  1888,  at  which  said  date,  at  to  wit,  the 
county  of  Bernalillo,  in  the  territory  of  New  Mexico,  said 
George  W.  Sykes  was,  pursuant  ta  the  order  of  the  defendant, 
}:roceeding  with  one  of  its  trains  with  the  aforementioned  box 
car,  being  used  as  a  way  car,  with  all  due  and  proper  care  and 
diligence,  eastward  in  said  county,  toward  said  Albuquerque, 
and  when  he  had  so  proceeded  to  a  point  upon  said  railroad, 
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about  font  miles  east  of  the  small  station  of  San  Jos^,  and 
while  still,  as  aforesaid,  exercisins  all  due  and- proper  care  and 
4}ilif;euce  in  the  premises,  the  defendant  then  and  there  being 
possessed,  as  aforesaid,  of  a  certain  other  locomotive  engine 
and  train  of  cars  attached  thereto,  which  said  latter  locomotive 
engine  and  train  of  cars  were  then  and  tliere,  under  the  care 
and  management  of  drivers,  thei^  servants  of  the  defendant, 
who  were  then  and  there  driving  the  same  npon  and  along 
said  railroad,  near  and  toward  the  point  aforesaid,  also  in  an 
easterly  direction,  and  the  said  defendant  then  and  there,  by 
its  servants  last  aforesaid,  so  carelessly,  improperly,  negligently, 
and  unskilfully  drove  and  managed  the  said  locomotive  engine 
and  train  of  cars  that,  by  and  through  the  carelessness, 
negligence,  unskilfulness,  and  improper  conduct  of  the  defend- 
ant, by  its  said  servants  in  that  behalf,  and  also  by  and 
throngn  the  negligence,  carelessness,  default,  and  improper 
conduct  and  wrongful  act  of  the  defendant  in  defaulting, 
refusing,  and  neglecting  to  furnish  a  proper  caboose  and  way 
car  to  Sykes,  as  was  its  daty  to  do,  the  said  locomotive  engine 
then  and  there  ran  and  struck,  with  comparative  force  and 
violence,  upon  and  against  the  rear  of  the  train  and  box  car, 
"being  used  as  a  caboose  as  aforesaid,  and  being  conducted 
with  all  due  and  proper  care  and  diligence  by  the  said  George 
W.  Sykes,  and,  by  re^on  of  the  poor  and  improper  construe- 
tion  of  the  same,  broke  the  same  into  splinters,  and  said 
George  W.  Sykes  was  then  and  there,  with  great  force  and 
violence,  struck  by  said  locomotive,  and  by  splinters  of  said 
bos  car  being  used  as  aforesaid,  and  thrown  with  great  vio- 
lence  from  out  of  said  car,"  from  the  effects  of  which  he  after- 
ward died. 

To  this  count  the  defendant  demurred,  and  assigned  several 
reasons  therefor,  among  them  that  the  said  Sykes  voluntarily 
used  the  said  caboose ;  that  it  did  not  appear  that  there  were 
any  latent  or  hidden  defects  in  or  about  the  way  car ;  that  the 
negligence,  if  any,  was  the  negligence  of  Sykes'  fellow-servants ; 
and  that  the  count  is  in  many  other  respects  uncertain,  in- 
formal, and  insufficient.  The  court  sustained  the  demurrer. 
While  this  demurrer  specifically  sets  out  the  grounds  of  ob- 
jection, yet  it  is  in  substance  a  general  demurrer,  and  under 
it  any  objections  to  the  substance  of  the  count  may  be  urged, 
whether  assigned  or  not.  1  Chit.  PL  633  ;  Gonld,  PI.  p.  435, 
§  19.  It  is  elementary  that  upon  demurrer  all  facts  which  are 
well  pleaded  are  admitted  to  be  true.  Therefore  it  must  be 
considered  that  the  facts  in  this  count  pleaded,  which  are 
well  pleaded,  are  before  us  with  the  same  effect  as  though 
iosud  by  a  jury. 

At  the  argument  counsel  for  both  parties  rested  their  cou- 
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tention  solely  upon  the  alleged  negligeDce  of  the  compauy 
in  failing  to  provide  the  deceased,  8;ke8,  with  a  safe  and 
proper  caboose,  within  a  reasonable  time  after  having  prom- 
ised him  to  do  so.  The  position  of  the  plaintiffs  was  that,  a» 
the  defendant  knew  of  the  unsafe  condition  of  the  -way  car  or 
caboose,  and  had  promised  to  provide  another  in  its  atead,  it 
assumed  all  risks  anil  dangers  to  the  deceased  during  a 
"  reasonable  time  "  which  he  might  use  it  while  waiting  for 
the  new  car ;  and  that  such  use  was  not,  upon  the  part  of  the 
deceased,  contributory  uegligeDce.  The  defendant  contends, 
upon  the  other  hand^  that  it  is  shown  that  the  defects,  if  any, 
in  the  caboose,  were  patent  and  evident  as  immediately 
dangerous,  and  therefore  that  the  rule  contended  for  by  the 
plaintiffs  did  not  apply,  but  that  the  use  of  such  car,  under 
the  circumstances  alleged  in  the  count,  notwithstanding  the 
promise  of  the  defendant,  was  con  tributory  negligence  on  the 
part  of  the  deceased,  and  that  his  representatives  cannot  re- 
cover. ,"  If  the  servant  complain  of  the  defect  to  the  master, 
and  the  latter  promises  to  remedy  or  repair  it,  the  servani 
by  remainiug  on  this  assurance  for  a  reasonable  time  in  the 
service,  will  not  be  considered  to  have  waived  it,  and  the 
question  of  a  reasonable  time  will  be  forth©  jury."  Hiawsonr 
Bights,  Hem.  &  Pr.  §  312,  and  cases  cited ;  Bailway  Co,  v. 
Beuford  (Tes.  Sup.),  15  S.  W.  Kep.  561,  and  annotated  notej 
Hough  V.  Railway  Co.,  100  U.  S.  213.  In  this  last  case  the 
court  holds  that  it  is  not  contributory  negligence,  as  a  matter 
of  law,  to  remain  in  a  dangerous  employment  for  a  reasonable 
time  after  a  promise  by  the  employer  to  remedy  the  defect 
complained  of,  but  that  it  was  a  question  for  the  jury  to  say 
whether  it  was  contributory  negligence  to  so  remain.  This  is 
unquestionably  the  general  rule-  of  law  where  an  employ^ 
gives  notice  to  his  employer  of  defects  in  the  machinery  that 
he  is  using,  and  the  employer  promises  to  remedy  the  defects 
in  a  short  time,  unless  such  defects  are  so  evidently  danger- 
ous as  that  it  would  be  reckless  and  foolish  for  the  employ^ 
to  use  the  defective  machinery,  even  under  a  promise  that  it 
should  be  immediately  remedied.  The  defendant  contends 
in  this  case  that  the  allegations  of  this  count,  admitted  by  it 
to  be  true,  show — First,  that  the  deceased  used  the  defective 
car  for  a  longer  period  than  by  any  possibility  could  be  con- 
sidered a  reasonable  time ;  and,  seamd,  that  the  defects  set 
out  in  the  connt  are  so  evidently  dangerous  that  only  a  reck- 
less person,  one  utterly  carelees  of  liis  safety,  would  have 
nsed  the  caboose  without  its  being,  at  least,  remedied.  That, 
therefore,  as  a  matter  of  law,  he  did  contribute  to  his  death, 
and  that  the  action  cannot  be  sustained.  In  the  case  of 
District  of  Columbia  v.  McBlligott,  117  U.  S.  621,  the  court 
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carefally  limit  the  ruling  in  the  Hough  Case,  aupra.  That 
was  a  case  whereio  McElligott  was  working  in  a  gravel-pit  for 
the  defendant.  There  was  an  overhanging  bank,  under  which 
he  with  others  was  working,  which  threatened  to  break  off 
a:Ud  fall  upon  them.  It  was  alleged  that  the  sapervisor  of  the 
work  was  notified  of  this  danger,  and  promised  to  have  it 
remedied  immediately.  Under  that  promise  the  plaintiff  con- 
tinued to  work  for  bat  a  short  time,  and  while  so  working  was 
injured.  The  court,  in  discussing  the  question  of  his  con- 
tributory negligence,  said  :  "  If  liability'  might  come  upon  the 
district  for  the  negligence  of  its  oflicers  controlling  his  services, 
lie  was  under  an  obligation  to  exercise  due  care  in  protecting 
himself  from  personal  harm  while  discharging  duties  out  of 
which  such  liability  might  arise.  If  he  failed  to  exercise  such 
care,  if  he  exposed  himself  to  dangers  that  were  so  threaten- 
ing or  obvious  as  likely  to  cause  injury  at  any  moment,  he 
would,  notwithstanding  any  promises  or  assurances  of  the 
district  supervisor  of  the  character  alleged,  be  guilty  of  such 
contributory  negligence  as  would  defeat  his  claim  for  injuries 
so  received!*'     P^e  633,  117  U.  S. 

If,  then,  the  dangers  were  as  great  by  reason  of  the  alleged 
imperfections  of  the  way  car  as  are  admitted  by  this  demurrer, 
it  would  seem  aa  though  the  case  last  cited  when  very  far 
towards  sustaining  the  defendant's  contention  that  the  de- 
ceased, Sykes,  contributed  by  his  own  negligence  to  his  death; 
and,  if  so,  then  clearly,  under  the  law,  his  representatives 
cannot  recover  in  this  action.  But  whether  they  can  or  not, 
under  this  view  of  the  law,  yet  we  think  that  the  action  of  the 
trial  judge  was  correct  upon  another  view  of  this  count.  The 
real  question  presented  by  this  count,  and  the  demurrer 
thereto,  is.  What  was  the  proximate  cause  of  the  injury  to  the 
deceased  ?  Was  it  the  negligence  of  the  fellow-servants  upon 
the  second  train,  or  was  it  the  negl%ence  of  the  company  in 
failing,  within  a  reasonable  time,  to  provide  the  deceased  with 
a  suitable  and  proper  way  car,  or  was  it  the  combined  result 
of  both  negligences  ?  If  it  was  the  first  negligence,  then 
clearly  the  action  cannot  be  sustained,  for  in  the  nrst  part  of 
*-  this  decision  we  have  seen  that  the  law  is  that  do  recovery 
can  be  had  for  the  negligence  of  a  fellow-servant.  If  the 
proximate  cause  was  the  resultant  of  the  two  negligences,  and 
ode  of  those  negligences  is  not  actionable,  then  there  is  no 
cause  of  action  upon  which  the  suit  can  be  predicated,  for  the 

Eroof  must  correspond  with  the  allegation,  and  their  would 
e  no  proof  of  the  negligence  of  the  fellow-servant  allowed. 
It  is  admitted  by  the  demurrer  that  the  facts  are  as  alleged, 
if  properly  pleaded.     But,  if  the  plaintiffs  cannot  recover  for' 
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the  Degligeoce  of  a  fellow-servant,  then  that  negligence,  as  an 
alleged  cause  of  action,  may  not  be  bo  pleaded,  and  the  de- 
murrer in  this  case  does  not  admit  it  as  an  actionable  fact. 
Therefore  the  count  is  not  good,  upon  the  theory  that  the  in- 
jury was  the  result  of  the  ioint  negligences  of  the  lellow- 
servants  of  Sykes,  and  the  failure  upon  tlie  part  of  the  com- 
pany to  furnish  a  safe  caboose.  It  would  seem  that  the  fair 
interpretation  of  this  count  was  that  it  does  charge  the  injury 
to  be  the  result  of  the  joint  negligence  of  the  fellow-BerTants 
and  the  company,  and  hence  that  it  was  not  a  legal  statement 
of  a  wrong  upon  which  a  suit  might  be  predicated.  Bnt^  con- 
ceding that  tne  negligent  action  of  the  fellow-servauts  upon 
the  second  train  is  alleged  by  the  plaintiffs  simply  as  a  mere 
condition  of  the  injury,  and  that  they  insist  that  the  proximate 
cause  of  such  injury  was  the  negligence  of  the  company  in 
failing  to  furnish  a  proper  and  suitable  way  car  within  a  res- 
sonable  time,  as  it  had  promised  to  do,  we  have  to  inquire, 
Was  such  negligence  the  proximate  cause  of  the  death  of 
Sykes? 

What  is  a  "proximate  cause"?  Definitions  have  been 
given  by  text-writers  and  in  adjudicated  cases  which  will  aid 
us  materially  in  answering  this  question,  though,  as  a  matter 
of  fact,  each  case  will  have,  in  a  great  measure,  to  depend 
upon  its  own  particular  facts  in  arriving  at  what  is  the  proxi- 
mate cause  of  an  alleged  injury.  "  A  *  proximate  cause  may 
be  defined  as  that  cause  wMch,  in  natural  and  continued  se- 
quence, unbroken  by  any  efScient,  intervening  cause,  produced 
the  result  complained*  of,  and  without  which  that  result  would 
not  have  occurred."     16  Am.  &  Eng,  Ency.  Law,  416.     This 

.  is  the  general  rule  "  where  no  intervening  efficient  canse  is 
found  between  the  original  wrongful  act  and  the  injurious 
conseqaence  complained  of."  Another  definition  found  in  the 
same  authority,  and  more  particularly  applicable  here,  is, 
"  in  order  to  warrant  a  finding  that  negligence,  or  an  act  not 
amounting  to  wanton  wrong,  is  the  proximate  cause  of  an  in- 
jury, it  must  appear  that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrongful  act,  and  that 
it  was  such  as  might  or  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances."  This  rule  is  sustained 
by  the  highest  authority.     Railway  Co.  v.  Kellogg,  94  U.  ^S. 

.469,  475 ;  Hoag  v.  Railroad  Co.,  86  Pa.  St  293 ;  2  Thomp. 
Neg.  1085,  §  2 ;  16  Am.  &  Eng.  Ency.  Law,  436,  and  cases 
cited  under  note  4. 

It  must  be  remembered  in  this  case  that  the  negligence 
complained  of  is  the  failure  upon  the  part  of  the  company  to 
fnmish  a  proper  caboose,  which  from  its  constmction  would 
not  jump  the  track ;  that  should  be  strongly  built ;  that 
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should  have  platforms,  bottom  beams,  springs,  oracmgs, 
proper  trucks,  doors,  end  windows,  and  onpola.  Now,  onder 
these  definitions,  and  the  law  as  laid  down  in  the  cited  cases, 
the  question  is,  Conld  this  defendant  have  foreseen,  by  any 
ordinary  or  any  extraordinary  foresight,  that,  because  of  its 
negligence  to  furnish  such  a  caboose,  another  train  npon  its 
tracks  would  negligently  run  into  this  caboose,  rather  than 
into  one  properly  built  and  fitted  up  ?  If  the  second  train  is 
eliminated  from  the  consideration  of  the  case,  was  the  negli- 
gence of  the  company  to  furnish  a  proper  caboose  in  any 
manner  whatever  the  cause  of  the  death  of  Sykes  ?  How, 
■  then,  can  that  negligence  be  said  to  be  the  proximate  cause 
of  the  injury?  Supposing  tiiat  the  deceased  had  been  fur- 
nished with  a  proper  way  car,  and  that  s  second  train  had  run 
into  it  with  comparative  force  and  violence,  is  there  any  pre- 
sumption from  the  fact  that  it  was  a  proper  way  car  that  an 
accident  would  not  have  happened.  Would  not  the  way  car 
have  been  thrown  from  the  track,  and  the  deceased  with  it, 
and  would  not  the  result  of  the  force  and  violence  of  the  col- 
lision and  of  the  splinters  from  the  way  car  have  been,  in  all 
probability,  the  same  as  in  this  case  ?  If  it  would,  then  the 
proximate  cause  of  the  injury  was  not  the  negligence  in  failing 
to  furnish  the  proper  way  car,  but  the  collision  with  the  sec- 
ond train.  In  other  words,  if  you  take  away  this  bad  caboose 
and  place  a  good  one  in  its  stead,  leaving  all  the  other  facta 
as  alleged  in  the  count,  yon  will  have  the  accident  and  the 
injnry ;  but,  if  you  take  away  the  negligence  of  the  fellow- 
servants  in  the  sepond  train — it  makes  no  di^erence  whether 
there  is  an  imperfect  caboose  or  not — there  will  be  no  acci- 
dent, and  the  negligence  in  not  furnishing  a  proper  caboose 
would  not  be  the  uatural  or  probable  cause  of  the  injury,  and, 
under  the  ruling  of  the  courts,  would  not  be  the  proximate 
cause  of  Syke's  death, 

If  because  of  the  weakness  or  lack  of  support,  or  of  the  plat- 
form, or  of  bottom  beams,  the  car  had  broken  down,  or  jumped 
the  track,  and  the  injnry  had  been  caused,  a  far  dififerent  case 
would  have  been  presented ;  or  if  because  of  the  lack  of  win- 
dows, and  without  any  other  alleged  negligence,  the  way  ear 
had  been  run  down,  and  the  deceased  injured  because  he 
could  not  see  the  approaching  danger,  which  he  was  looking 
for,  the  case  would  be  different ;  but  there  is  no  allegation  in 
this  count  which  cau  be  construed  into  meaning  that  Sykes 
came  to  his  death  by  reason  of  the  absence  of  the  windows. 
We  are  not  to  be  understood  as  holding  that,  if  there  had 
been  proper  allegations  of  the  defects  in  the  way  car  being  the 

5>rimary  cause  ofinjury  to  the  deceased — the  facts  that  the 
orce  which  caused  those  defects  to  operate  disastrously  was 
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brought  into  action  by  the  negligence  of  the  fellow-servants  of 
the  deceased  tn  the  second  train — there  wouJd  have  been  no 
cause  of  action.  If  the  allegation  had  been,  for  instance,  that, 
br  reason  of  the  negligence  of  the  defendant  in  failing  to  fnr- 
nish  a  way  car  with  windows  in  the  end,  and  with  a  cupola, 
the  deceased  was  unable  to  see  approaching  danger,  for  which 
he  was  on  the  lookout,  and  therefore  he  was  injured,  he  prob- 
ably would  have  alleged  a  good  cause  of  action.  It  is  true 
that  the  plaintiffs  alleged  generally  in  this  couut  that  the  way 
car  had  no  doors  or  windows  in  the  ends  by  "  which  approach- 
ing danger  might  be  seen  and  prevented,"  but  that  is  all.  The 
allegation  as  to  his  injuries  is  that,  "  by  reason  of  the  poor 
end  improper  construction  of  tha  same  (referring  to  the  way 
car),  broke  the  same  into  splinters,"  and  that  Sykes  was  then 
and  there  struck  by  said  locomotive,  and  by  the  splinters  of 
said  box  car.  This  was  the  cause  of  his  death,  and  we  are 
onable  to  see  how  the  failure  to  furnish  a  way  car  with  proper 
end  doors  and  windows,  upon  these  allegations,  can  bv  any 
construction  be  considered  the  proximate  cause  of  his  death. 
The  following  cases  fully  sustain,  in  our  judgment,  the  above 
holding :  Peas©  v.  Railway  Co.,  61  Wis.  163,  17  Am.  &  Eng. 
R.  Cas.  527  ;  Fowler  v.  Railway  Co.,  61  Wis.  159,  17  Am.  & 
Eng.  R.  Caa.  536 ;  Hayes  v.  Railway  Corp.,  3  Cash.  271  ; 
Whittaker  v.  Canal  Co.  (Sup.),  3  N.  Y.  Supp.  576  ;  Railroad 
Co.  V.  Thomas,  61  Miss.  637  ;  Gilman  v.  Railroad  Corp.,  10  Al- 
len, 233  ;  King  v.  Railroad  Corp.,  9  Cush.  112 ;  Handelun  v. 
Railway  Co.,  72  Iowa,  709 ;  Campbell  v.  City  of  StClwater,  32 
Minn.  308,  6  Am.  &  Eng.  Corp.  Cas.  62  ;  Hoag  v.  Railroad  Co., 
85  Pa.  St  293  ;  Township  of  West  Mahonoy  v.  Watson  (Pa. 
Sup.),  9  Atl.  Rep.  433. 

As  then  the  deceased,  under  the  facts  as  pleaded  in  this 
count,  inet  his  death  by  reason  of  the  negligence  of  the  fellow- 
servants  on  the  second  train,  which  was,  in  our  view  of  the 
case,  the  proximate  cause,  we  find  no  error  in  the  rulings  of 
the  court  oelow,  and  thej-  are  therefore  afhrmed. 

McFiE,  J. — I  agree  with  the  conclusions  of  the  court,  that 
the  court  below  did  not  err  in  sustaining  the  demurrer  to  the 
first  connt  of  plaiutilTs  declaration,  and  that  the  court  below 
properly  instructed  the  jury  to  find  for  the  defendant  on  the 
trial  had,  upon  issue  joined  under  the  second  connt  of  plain- 
tiflFs'  declaration,  as  the  proof  clearly  failed  to  sustain  the  al- 
legations of  the  declaration.  I  agree  with  the  conclusions  of  - 
Mr.  Justice  Seeds,  that  the  court  below  properly  sustained  the 
demurrer  of  the  defendant  to  the  third  count  of  plaintiff's  dec- 
laration. The  first  count  declared  upon  the  negligence  of 
fellow-servants  of  the  deceased  ;  the  second  count  barged  the 
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negligence  of  the  deteodant  in  the  selection  and  retention  of 
iuconipeteut  fellow-aervauta,  after  full  knowledge  of  their  in- 
competency, and  that  decedent  was  killed  by  reason  of  such 
incompetency ;  and  the  third  count,  that  the  decedent  was 
killed  oy  reason  of  the  combined  negligence  of  the  defendant 
and  fellow- servants.  I  do  not  question  the  right  of  recovery, 
in  a  proper  case,  for  the  combined  negligence  of  master  and 
fellow -servant,  where  the  negligence  of  each  contributed  to 
the  injury;  but  the  third  count  of  plaintiffs  declaration  is  sub- 
ject to  the  demurrer,  because  it  fails  to  point  out  with  certain- 
ty wherein  the  negligence  complained  of  on  the  part  of  the 
defendant  contributed  to  the  injury.  It  is  not  sufficient  to  al- 
]^e  negligence  on  the  part  of  the  defendant.  It  must  also 
be  shown  that  the  injur}-  complained  of  resulted  from  the 
specific  negligence  complained  of.  It  will  not  do,  in  actions 
oi  this  nature,  to  leave  it  a  matter  of  conjecture  as  to  whether 
the  injury  resulted  from  the  negligence  complained  of  or  not. 
The  declaration  must  state  a  cause  of  action  ;  and  if  it  fails  to 
do  BO,  either  bv  insufficient  allegations  or  by  alleging  matter 
that  destroys  tlie  right  of  action,  it  must  yield  to  a  demurrer, 
The  negligence  of  the  defendant  is  alleged  to  be  that  it  fur- 
nished deceased  with  an  improper,  unsafe,  and  defective  ca- 
boose, knowing  that  it  was  unsafe  and  defective ;  and  although 
defendant  promised  to  do  so,  it  failed  to  furnish  the  deceased 
with  a  proper  caboose  or  way  car,  such  as  is  usually  and  ordi- 
narily used  npou  said  same  railroad,  and  npon  all  other  like 
railroads,  but  instead  wrongfully,  negligently,  and  carelessly 
furnished  him  with  a  weakly  built,  oommcn,  unsubstantial  box 
car,  without  any  platforms,  beams,  springs,  bracing,  and  proper 
trucks,  and  without  doors  and  windows  in  the  ends  or  cupola, 
or  lookout^tation  on  the  top.  These  concluding  allegations 
are  simply  descriptive  of  a  box-car  caboose,  as  distinguished 
from  the  usual  caboose  or  way  car  used  by  that  and  other 
roads ;  not  that  the  box  car  was  particularly  defective  by 
being  broken  and  unfit  for  use,  but  because  it  was  a  hpi  car, 
whereas  the  company  had  promised  to  give  plaintiff  a  regular 
caboose,  and  had  failed  and  neglected  to  do  so.  But,  suppose 
the  defendant  was  negligent  in  this  respect,  we  fail  to  see  now 
such  negligence  caused  or  contributed  to  the  injury  complained 
ofr,  much  less  became  the  proximate  or  promotive  cause,  as 
dehned  by  law.  "  That  in  determining  what  is  proximity  of 
cause,  the  true  rule  ia  that  the  injury  must  be  the  natural  and 
probable  consequence  of  the  negligence— such  a  consequence 
as,  under  the  surrounding  circumstances  of  the  case,  m^ht 
and  ought  to  have  been  foreseen  by  the  wrong-doer  as  likely 
to  flow  from  his  act."  Township  of  West  Mahonoyr.  Watson, 
(Sup.  CL  Pa.,  May  9. 1887,)  9  AH.  Bep.  43a     In  the  case  of 


izcdbvGoOgIc 


490  LUT2  V.  ATLANTIC  &  PACIFIC  B.  CO.        [VOL.  69 

Hoag  V.  Railroad  Co.,  85  Pa.  Si  293,  Mr.  Justice  Tbunkbi, 
then  president  of  tlie  common  pleas  of  Venango  Countj',  in 
his  charge  to  the  jury  on  the  trial  of  the  ahoTe-named  case, 
said:  "The  immediate,  and  not  the  remote,  caase  ia  to  be 
considered.  This  maxim  is  not  to  be^controlled  by  time  or 
distance,  but  by  the  succession  of  events.  *  *  *  The 
question  is.  Did  the  cause  alleged  produce  its  effects  without 
another  cause  intervening,  or  was  it  to  operate  through  or  by 
means  of  this  intervening  cause  ?  "  The  question  always  is. 
Was  there  an  unbroken  connection  between  the  wrongful  act 
and  the  injury — a  continuous  operation  ?  Did  the  facts  con- 
stitute a  continuous  succession  of  events,  so  linked  together 
as  to  make  a  natural  whole,  or  was  there  some  new  and  inde- 

fendent  cause  intervening  between  the  wrong  and  the  injury? 
t  is  admitted  that  the  rule  is  difBcult  of  application.  But  it 
is  generally  held  that,  in  order  to  warrant  a  finding  that  neg- 
ligence, or  an  act  not  amounting  to  wanton  wrong,  is  the  prox- 
imate cause  of  an  injury,  it  most  appear  that  the  injury  was 
the  natural  and  probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances."  And  in  the  same 
opinion  he  says  :  "  We  do  not  say  that  even  the  natural  and 
probable  consequences  of  a  wrongful  act  or  omission  are  in 
all  cases  to  be  chargeable  to  the  misfeaBance  or  nonfeasance. 
They  are  not,  when  there  is  a  sufficient  and  independent  cause 
operating  between  the  wrong  and  the  injury.  In  such  a  case 
the  resort  of  a  sufferer  must  be  to  the  originator  of  the  inter- 
mediate cause.  But,  when  there  is  no  intermediate  efficient 
cause,  the  original  wrong  must  be  considered  as  reaching  to 
the  effect  and  proximate  to  it.  The  inquiry  mnat  therefore 
always  be  whetner  there  was  any  intermediate  cause,  discon- 
nected from  the  primary  fault,  and  self-operating,  which  pro- 
duced the  injury."  Bailroad  Co.  v.  Kellogg,  94  U.  S.  469. 
To  the  same  effect,  in  Massachusetts,  it  is  held  "  that  the 
proximate  cause  is  the  object  of  inqniry,  and  when  discovered 
IS  to  be  regarded  and  relied  upon.  We  cannot  reason  as  to 
chances  or  probabilities.  They  are  held  to  be  too  remote  to 
form  the  basis  of  judicial  decision."  Hayes  v.  Bailroad  Co., 
3  Cush.  271. 

A  case  involving  the  same  questions  as  the  one  nnder  con- 
sideration is  found  in  61  Wis.  159  (Fowler  v.  Bailroad  Co., 
17  Am.  &  Eng.  B.  Cas.  536).  In  it  a  switchman  was  injured, 
while  making  a  coupling,  by  an  engine  being  backed  down 
upon  him.  The  engine  was  not  a  regular  switch  engine,  bat 
it  was  a  r^ular  road  engine,  being  used  for  switching  pur- 
poses, and  bad  been  so  used  for  16  dayd.  The  regular  switch 
engine  would  not  have  bad  the  goose-neck  projection  by  which 
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be  was  injured,  and  wonld  have  been  eo  coostracted  as  not  to 
obHtmct  the  view  backward.  It  was  held  that  the  negligence 
of  co-servants,  and  not  any  inenfficiencj  or  anfitness  in  the 
engine  itself,  was  the  proximate  cause  of  the  injury,  and  that 
the  company  was  not  liable.  About  the  same  time  that  court 
held,  where  the  chain-coupling  was  broken,  and  the  brakemau 
had  to  go  under  the  platform  to  make  the  coupling,  and  while 
he  was  under  it  the  conductor,  not  knowing  his  position,  gave 
the  signal  to  the  engineer  to  move  up,  and  thereby  the  brake- 
man  was  killed,  that  it  was  the  negligence  of  the  conductor, 
and  not  the  imperfect  conpling,  that  was  the  proximate  cause 
of  the  injury,  and  therefore  the  company  was  not  liable. 
Pease  v.  Bailroad  Co.,  61  Wis.  163, 17  Am.  &  Eng.  B.  Cas.  527. 

In  Henry  v.  Railroad  Co.,  76  Mo.  288,  12  Am.  &  Eng.  E. 
Cas.  136,  it  appeared  that  the  plaintiff  was  wrongfully  com- 
manded to  get  off  a^aboose  of  the  defendant,  where  he  had  a 
right  to  be.  He  obeyed  the  command,  and  while  upon  the 
ground  stepped  npoo  a  track,  where  he  was  run  upon  and  in- 
jured by  a  train.  Hough,  J.,  speaking  for  the  court,  said : 
'*  It  is,  perhaps,  probable  that  if  the  plaintiff  had  not  been 
ordered  out  of  the  caboose,  he  would  not  have  been  injured ; 
but  this  hypothesis  does  not  establish  the  legal  relation  of 
cause  and  effect  between  the  expulsion  and  the  injury.  If 
the  plaintiff  had  not  left  home,  he  certainly  would  not  have 
been  injured  as  he  was ;  but  his  leaving  home  could  not, 
therefore,  be  declared  to  be  the  cause  of  his  injury.  As 
the  plaintiff's  injury  was  neither  the  ordinary,  natural,  nor 
probable  consequence  of  his  expulsion  from  the  caboose,  such 
expulsion,  hq^ever  it  might  excite  our  indignation  in  the  ab- 
sence of  any  regulation  to  justify  it,  cannot  be  considered  io 
this  action,  and  the  legal  aspect  of  the  case  is  precisely  the 
same  as  it  would  have  oeeu  if  no  such  expulsion  had  taken 
place. 

Where  several  concurring  acts  or  conditions  of  things,  one 
of  them  a  wrongful  act  or  omission,  produce  an  injury,  such 
wrongful  act  or  omission  is  to  be  regarded  the  proximate 
cause  of  the  injury,  if  the  injury  be  one  which  might  reason- 
ably be  anticipated  from  the  act  or  omission,  and  which  would 
not  have  occurred  without  it,  Campbell  v.  City  of  Stillwater, 
32  Minn.  308,  6  Am.  &  Eng.  Corp.  Cas.  62  (Minn.,  filed  July 
18, 1884). 

from  these  decisions,  the  proximate  cause  of  the  injury  in 
this  case  was  not  the  negligence  of  the  defendant  in  failing  to 
furnish  the  usual  way  car  or  caboose,  because  the  car  used  by 
the  deceased,  although  a  box  car,  was  making  its  run  regularly, 
and,  so  far  as  the  declaration  shows,  was  rendering  as  safe 
a  d   com|>lete  service  as  if  another  car  had  been  furnished. 
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nntil  it  waB  dashed  into  bj  another  train.  What  injai;  would 
have  been  done  the  deceased,  if  the  second  train  had  not  run 
into  the  first  ?  Cleail^,  none  whatever.  It  is  pnre  specula- 
tion to  say  that  any  injiii'y  would  have  resulted,  and  tne  law 
abhors  speculation.  The  plaintiff  alleges  that  this  box  car 
was  liable  to  jump  the  track,  as  it  had  done  before ;  but  a 
complete  answer  to  that  is  that  it  did  not  do  bo,  but,  on  the 
contrary,  was  making  its  regular  run.  If  the  declaration  had 
alleged  that  the  car  had  jumped  the  track,  and  by  reason 
thereof  the  deceaBed  was  killed,  a  cause. of  action  not  demur- 
rable wouldbestated,  because  it  would  be  apparent  that  the  in- 
jury resulted  from  the  negligence  of  the  compan3'in  fumishing 
a  car  that  was  liable  to  run  off  the  track,  and  in  failing  to  fur- 
nish one  that  was  not.  The  negligence  would  appear  to  be 
the  immediate  and  proximate  cause  of  the  injury,  tliere  being 
no  intervening,  independent  cause  between  the  negl%ence  and 
the  injury. 

The  third  count  of  this  declaration,  however,  presents  averr 
different  case.  Here  we  have  the  intervention  of  an  independ- 
ent cause,  which  actually  caused  the  death  of  the  deceased 
— a  rear-end  collision  by  another  locomotive  and  train,  man- 
Aged  by  co-servants  of  the  deceased.  The  averment  is  as  fol- 
lows :  "  The  said  locomotive  engine  theu  and  there  ran  and 
struck,  with  comparative  force  and  violence,  upon  and  against 
the  rear  of  the  train  and  box  car,  being  used  as  a  caboose  afore- 
said,  and  being  conducted  with  all  proper  caie  and  diligence 
by  the  said  George  "W.  Sykes,  and,  by  reason  of  the  poor  and 
improper  construction  of  the  same,  broke  the  same  into  splin- 
ters, and  the  said  George  W.  Sykes  was  then  and  there,  with 
great  force  and  violence,  struck  by  the  said  locomotive,  and  by 
splinters  of  the  said  box  car  being  used  as  aforesaid."  In 
view  of  this  averment  that  the  car  was  broken  to  splinters  by 
the  force  of  the  collision,  it  seemsidle  to  contend  that,  if  the  de- 
fendant company  had  furnished  the  deceased  the  kiud  of  a  car 
he  desired,  he  would  not  have  been  killed.  The  collision  and 
the  injury  resulting  in  the  death  of  the  deceased  were  almost 
sintnltaneous  occurrences.  There  can  be  no  reasonable  doubt 
as  to  the  cause  of  the  death  of  Sykes.  He  was  killed  by  the 
second  train  dashing  iuto  the  first,  aud  this  was  the  proximate 
cause  of  the  injury.  Having  discovered  the  proximate  cause 
the  inquiry  stops  there,  because  to  go  back  of  it  would  be 
both  endless  and  useless.  Lewis  v.  Kailroad  Company,  64 
Mich.  56, 18  Am.  &.  Eng.  E.  Cas.  263. 

It  is  true  the  plaintiff  avers,  in  general  terms,  that  the  de- 
fendant's failure  to  furnish  another  car  was  also  the  cause  of 
the  injury ;  but,  in  my  opinion,  she  wholly  fails  to  point  oat 
in  what  way  it  caused  or  coutributed  to  the  injury.    The  aver- 
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meat  seems  m  me  to  be  destitute  of  foundation,  and  in  tbe 
nature  of  a  predicate  for  the  introduction  of  uncei'taiu  and  im- 
proper evidence.  In  the  case  of  Railway  Co.  v.  Jones,  76  111. 
311,  where  the  plaintiff  alleged  negligence  in  keeping  a  cross* 
ing  in  repair,  where  he  received  an  injury  by  a  collision  of  a 
train  with  plaintiff's  wagon,  there  was  no  averment  that  thei 
condition  of  the  crossing  contributed  to  the  injury,  but  the 
gravamen  of  the  action  was  the  failure  to  give  the  statutory 
pignal,  and  failure  to  slack  the  speed,  hdd,  that  evidence  could 
not  be  given  to  show  the  condition  of  the  crossing,  nor  can  its 
condition  be  shown  as  a  make-weight  to  sustain  an  entirely 
different  charge,  in  which  the  condition  of  the  crossing  is  nob 
an  element.  In  this  case  the  wrong  complained  of  against  the 
company  is  that  they  failed  to  furnish  a  certain  kind  of  car 
for  tlie  use  of  said  employe,  but  it  is  not  averred  that  their 
failure  in  this  respect  was  the  cause  of  the  locomotive  running 
into  the  car.  But  it  is  charged  that  the  collision  was  caused 
by  the  wrong,  negligence,  and  incompetency  of  the  defendant, 
by  and  throngh  its  servants.  An  employer  is  not  liable  for 
the  negligent  acts  of  co-servants  to  each  other.  Tuttle  v.  Bail- 
way  Co.,  122  U.  8.  189,  31  Am.  &  Eng.  B.  Cas.  216. 

Therefore,  so  far  as  it  attempts  to  charge  the  defendant 
with  the  negligent  acts  of  co-servants,  the  count  is  bad.  It  is 
an  immateiial  inquiry  which  of  these  fellow-servants  were  at 
fault,  but  it  is  very  clear  that  both  of  these  trains  did  not  have 
a  right  to  the  same  part  of  the  track  at  the  same  time.  One 
or  the  other  nas  in  tne  wrong,  and,  to  create  a  liability  against 
the  defendant,  the  declaration  mast  aver  the  particular  act  or 
omission  of  the  defendant  that  caused  the  collision ;  and  this 
it  does  not  attempt  to  do.  An  omission  that  was  not  the 
proximate  cause  would  not  be  sufficient.  In  this  respect  the 
count  does  not  state  a  cause  of  action  against  the  defendant, 
for  it  avers  the  proximate  cause  of  the  injury  to  have  been  the 
intervention  of  an  independent  locomotive,  which  ran  into  the 
car,  as  in  Township  of  West  Mahanoy  v.  Watson,  above  cited. 
Eliminate  this  second  train  from  consideration,  and  there  is 
nothing  left  apou  which  to  found  an  action  for  damages 
against  the  defendant.  There  is  no  averment  in  this  count 
that  the  company  knowingly  selected  incompetent  servants. 
That  was  the  suojeet  of  the  second  count,  upon  which  the 
plaintiff  secared  a  trial,  and  therefore  such  cannot  be  con- 
sidered as  an  element  of  damages  under  this  count.  The 
demurrer  being  uiterposed,  the  facts  well  pleaded  were  ad- 
mitted. The  demurrer  challenges  the  sufficiency  of  the  facts 
stated  to  constitute  a  cause  of  action  in  law.  The  trial  is  by 
the  conrt,  as  the  matter  at  issue  is  one  of  law,  and  not  of  fact. 
The  court  below  found,  upon  the  facts  stated,  that  the  negli- 
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gence  of  co-serrants  of  the  deceased  ^as  the  proximate  cauBe  of 
the  initirj  complained  of,  aud  not  the  combined  negligence  of 
defendant  and  co-servants,  as  alleged  in  the  count,  and  hence 
sastained  the  demuner.  The  plaintiff  stood  on  his  demnrrer, 
irefased  to  amend,  aud  judgment  was  properly  giren  for  the 
defendant. 

FbeeiUII,  J.  {diasetUing). — I  am  unable  to  agree  with  the 
majority  of  the  court  in  the  conclnsions  reached  in  this  case. 
I  agree  that  the  doctrine  of  the  non-liability  of  the  master  to 
the  servant  for  the  negligence  of  a  fellow-servant  seems  to 
be  now  well  settled.  I  shall  not  undertake  to  review  the 
uamerous  authorities,  lior  to  discuss  the  many  hotly  con- 
tested cases  through  which  this  questionable  doctrine  has 
passed.  It  has  come  up  "  through  great  tribulation,"  and  is 
ptwsibly  entitled  to  a  rest  But  the  decision  of  a  majority  of 
the  court  in  this  case  proceeds  a  step  farther,  and  that,  too,  in 
the  wrong  direction,  to  exempt  the  master,  not  only  from  the 
consequences  of  hia  servant's  negligence,  bat  from  that  of  his 
own,  if  it  appear  that  a  co-servant  contributed  to  the  result. 
This  proposition  is,  to  my  mind,  too  daugerons  in  its  tendency 
and  too  far-reaching  in  its  consequences  to  be  allowed  to  pass 
without  dissent.  That  the  grounds  of  my  dissent  may  not  be 
misonderstood,  I  will  state  what  I  understand  to  be  the  pre- 
cise issue.  The  plaintiff  alleges,  in  substance,  that  the  injury 
for  which  redress  is  sought  was  the  combined  result  of  the 
condnct  of  the  injured  party's  fellow-servant  and  the  use  of 
defective  machinery  (a  way  car)  in  the  hands  of  the  injured 
employ^,  which  he  was  induced  to  use  by  the  promises  of  the 
employer  to  repair.  To  this  count  a  demurrer  was  interposed 
and  sustained.  The  opinion  of  a  majority  of  this  court 
a£Brms  the  action  of  the  couit  below. 

I  shall  endeavor  to  sustain  the  proposition  that,  while  the 
master  is  not  liable  to  one  servant  for  the  wrongful  act  of  a 
fellow- servant,  he  is  nevertheless  liable  for  his  own  wrong; 
and  that  he  cannot  escape  responsibility  by  showing  that  the 
negligence  or  wrong  of  tne  injured  party's  fellow-servant  con- 
tributed to  the  result ;  and  that  while  an  employ^  assumes  the 
ordinary  risks  incident  to  his  employmeut,  among  others  break- 
age of  machinery  aud  injury  from  defects  in  machinery,  yet 
if  the  servant  discover  defects  in  such  machinery  and  point 
them  out,  and  the  master  promise  to  repair  witmn  a  reason- 
able time,  and  the  servant  is  induced  thereby  to  continue  in 
the  use  of  ^uch  defective  machinery,  the  danger  to  such  use 
not  being  so  imminent  cr  impending  as  to  deter  a  man  of 
ordinary  prudence,  and  while  thus  employed  be  is  injured  by 
such  machinery,  he  has  a  right  of  action  against  the  master. 
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Kailway  Co.  v.  Marriage,  6  Hurl.  &  N.  937  ;  Patterson  v.  Rail- 
road Co.,  76  Pa.  St  389 ;  Le  Clair  v.  Railroad  Co.  (Gil.  1),  20 
Minn.  9 ;  Conroy  v.  Iron  Works,  62  Mo.  35 ;  Houuli  v.  Rail- 
-wav  Co.,  100  U.  S.  218. 

fiefore,  however,  in\-itiu(!;  attention  to  the  discus.<«ioD  of  the 
maiu  question  involved,  I  desire  to  snggest,  with  great  respect, 
that  it  Beems  to  me  the  reasoning  employed  bv  the  majority 
of  tlie  court  to  sustain  the  demurrer  io  at  fault,  ni  that  the  cou- 
clusioii  is  reached  from  two  absolutely  contradictory  premises. 
It  is  held  that  the  count  is  defective,  in  that  it  shows  that  the 
*laugerous  character  of  the  machine  (way  ear)  was  so  apjmreut 
that  it  was  contributory  negligence  to  use  the  car.  This  for 
the  purpose  of  bringing  the  case  within  the  mle  laid  down  by 
the  supreme  court  of  the  United  States  in  the  case  of  District 
of  Columbia  v.  McEUigott,  117  U.  S.  621.  This  position,  how- 
ever, is  not  only  abandoned,  but  entirely  overturned,  in  the 
effort  to  establiiih  the  coutrary  proposition  that  the  defective 
machinery,  so  far  from  being  so  palpably  dangerous  as  to  pre* 
Tent  its  use  by  an  ordinarily  prudent  man,  was  not  in  fact  at 
all  dangerous,  and  did  not  in  fact  even  contribute  to,  much 
less  cause,  the  accident.  The  mle  as  to'  the  effect  to  be  given 
to  the  negligence  of  a  fellow-servant,  when  combined  with  the 
negligence  of  the  master,  is  thus  stated  iu  note  10,  p.  981, 
Thomp,  Neg.  :  "  It  is  but  another  expression  of  rules  already 
announced  to  say  that,  if  the  negligence  of  the  master  com- 
bines with  the  negligence  of  a  fellow-servant,  and  the  two  con- 
tribute to  the  injury,  the  servant  may  recover  damages  of  the 
master."  The  learued  author  cites,  in  support  of  this  prop- 
osition, Crutchfield  v.  Eailroad  Co.,  76  N.  Car.  320,  wherein  the 
doctrine  is  laid  down  in  this  language  by  IiE.U)E,  J. :  "  The 
decisions,  both  English  and  American,  go  very  far  toward  the 
<'onclnaion  that  one  servant  cannot  recover  of  the  employer 
ior  any  injury  which  results  from  the  negligence  of  a  fellow- 
servant  in  a  business  common  to  both.  There  may  be  excep- 
tions, but,  grant  that  to  be  so  for  the  sake  of  argument,  yet  it 
is  not  so  where  the  employer  contributes  to  the  negligence  of 
a  fellow-servant,  or  to  the  injury ;  as  if  he  employs  an  unfit 
servant,  or,  as  in  the  case  of  a  bad  engine,  knows  that  it  is  bad, 
and  fails  to  repair  it  So,  in  this  case,  if  the  defendant  an- 
swers that  the  plaintiff  cannot  recover  because  the  injury  re- 
sulted from  the  negligence  of  his  fellow-servant,  the  engineer, 
the  plaintiff  may  reply  that  the  defendant  contributed  to  the 
negligence  of  the  engineer,  and  to  the  injury  by  having  a  bad 
engine." 

The  same  dortiine  was  laid  down  in  the  case  of  Booth  v. 
Railroad  Co.,  73  N,  T.  38.  The  facts  in  that  case  were  sub- 
stantially as  follows:    The  plaintiff  was  engineer  in  the  de- 
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fendaat's  emplov,  and  as  such  weot  with  a  freight  train  from 
Greeabusli  on  the  moraiu^  of  February  3d.  This  train  was 
preceded  by  one  under  an  engineer  named  Hughes,  with  seven- 
'  teen  cars,  two  brakenien,  and  a  conductor.  PlaintifiTB  evi- 
dence tended  to  show  that  three  brakemen  were  necessary  to 
Buch  a  train,  and  were  usually  sent.  One  or  two  other  trains 
had  preceded  it  the  same  morning.  There  was  a  head-con- 
ductor,  Rockefeller,  who  gave  the  conductors  directions  as  to 
what  cars  were  to  go  in  the  different  trains.  He  also  assigned 
the  brakemen  to  go  with  the  several  trains.  After  receiving 
instructions,  trains  were  started  by  and  were  each  under  the 
control  of  each  conductor.  Three  brakemen  had  been  as- 
signed by  Rockefeller,  and  were  ready  to  go  with  Hughes' 
train  of  17  cars  on  the  morning  in  question,  but  one  overslept 
himself  and  failed  to  go,  and  the  conductor  of  the  tram 
started  without  him,  and  without  giving  any  notice  to  the  head- 
cooductor,  Kockefeller,  of  the  absence  of  the  third  brakeman. 
Hughes'  traiu  upon  arriving  at  Chatham  was  stopped  to  take 
coal  upon  the  engine,  as  was  customary.  A  traiu  ahead  of  it 
still  stood  at  the  coal-pile  taking  coal,  aud  Hughes'  fi-aiu 
stopped  and  stood  behind  it  for  some  10  miuutes.  The  con- 
ductor and  one  brakeman  got  off  and  went  forward  to  be  ready 
to  put  on  coal.  When  the  forward  train  had  gone,  Hughe's 
started  his  train  up  to  get  to  the  coal-pUe.  The  train  broke 
in  two,  and  11  cars  ran  back.  Upon  them  was  the  other 
brakeman,  named  Losty,  who  tried  in  vain  to  stop  them. 
They  collided  with  plaintiff's  train,  and  he  was  injured.  In 
this  case  it  was  held  that  the  company  were  liable.  Say  the 
court,  Andrews,  J.,  delivering  tlte  opinion :  "  The  rule  that  the 
master  is  not  liable  for  the  negligence  of  a  co-servant  does 
not,  however,  go  to  the  extent  of  exempting  him  from  liability 
in  every  case  when  tt  appears  that  he  did  not  himself  do  or 
direct  the  doing  of  the  negligent  act,  or  even  when  the  im- 
mediate negligence  is  that  of  a  person  who  in  some  sense  was 
the  co-servant  of  the  person  injured.  There  are  certain  duties 
which  concern  the  safety  of  the  servant,  which  belong  to  the 
master  to  perform,  and  he  cannot  rid  himself  of  responsibility 
to  his  servant  for  not  performing  them  by  showing  that  he 
delegated  the  performance  to  another  servant^  who  neglected 
to  follow  his  instructions,  or  omitted  to  do  the  duty  intrusted 
to  him.  The  duty  of  the  master  to  select  competent  servants, 
and  to  provide  safe  implements  and  machinery  for  the  use  of 
his  servante,  belongs  to  this  class.  The  rule  that  the  servant 
■  takes  the  risks  of  the  service  '  supposes,'  says  liord  Cran- 
wdsTH,  'that  the  master  has  secured  proper  servants  and 
proper  machinery  for  the  condaot  of  the  work.'  Citing  Coal 
Co.  V.  Reid,  3  Macq.  275.     It  is  there  held  that  the  duty  to 
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proTide  competent  serrautB  and  proper  machuieTy  ib  a  duty  at 
all  times  resting  upon  the  company,  ffbich  it  was  bonnd  to 
discharge  for  the  protection  of  all  pereone,  its  servants  as  ' 
well  as  others,  and  which,  if  neglected,  an  injury  to  a  eervant 
resulted  from  the  neglect,  gave  a  right  of  action,  not  with- 
standing the  fact  that  the  immediate  negligence  was  that  of 
co-servants  intrusted  with  stlch  performance. 

The  rule  is  thus  stated  in  the  case  of  Fanlmier  v.  Railroad 
Co.,  34  N.  J,  Law,  155  :  "  The  rule  already  referred  to  is  that 
the  master  is  not  responsible  to  one  servant  for  the  lll-con- 
seqnences  of  the  neghgence  of  a  fellow-servant  in  the  course 
of  common  employment  The  reason  for  this  rule  is  that,  as 
the  master  cannot  prevent  carelessness  in  his  servants,  it  is 
reasonable  to  presume  each  servant  agrees  to  run  the  risk  of 
that  whiclj  he  knows,  in  the  nature  of  things,  to  be  inevitable. 
But  the  servant  does  not  agree  to  take  the  chance  of  any 
negligence  on  the  part  of  his  employer  ;  and  no  case  has  gone 
so  far  as  to  hold  that,  where  such  negligence  contributes  to  the 
injiUTi  the  servant  may  not  recover.  It  would  be  both  unjust 
and  impolitic  to  suffer  the  master  to  evade  the  penalty  for  his 
misconduct  in  neglecting  to  provide  properly  for  the  security 
of  Lis  servants.  Contributory  negligence,  to  defeat  a  right  of 
action,  must  be  that  of  the  purty  injured." 

In  the  case  of  Cayzer  v.  Taylor,  10  Gray,  274,  the  cause  of 
action  was  stated  sabatantially  as  follows :  The  defendant 
negligently  managed  his  engine,  and  did  not  provide  a  com- 
petent and  suitable  engineer  and  boiler  and  engine  and  pump 
and  guage  and  appendages  and  machinery  and  precautions 
for  safety  used  therewith,  but  knowingly  and  carelessly  pro- 
vided such  as  were  not  competent  and  suitable  and  sufficiently 
safe,  and  knowingly  and  carelessly  contiuaed  the  same  in  u«e, 
and  improperly  used  them  while  out  of  order  and  unsafe, 
either  solely  or  in  connection  with  his  servants.  There  was  a' 
Terdict  for  the  plaintiff,  and,  on  appeal  to  the  supreme  court, 
it  was  said  by  Thohas,  J.,  delivering  the  opinion  :  "  It  Is  now 
well-settled  law  that  one  entering  into  the  service  of  another 
takes  upon  himself  the  ordinary  risks  of  the  employment  in 
which  he  is  engaged,  including  the  negligent  acts  of  his  fel- 
low-workmen Lu  such  employment  [citing  Farwell  v.  Bailroad 
Corp.,  4  Mete.  (Mass.)  49  j  King  v.  Railroad  Corp.,  9  Cush. 
112 ;  Gillshannon  v.  Railroad  Corp.,  10  Cush.  228].  It  has 
not  been  settled  that  the  master  is  not  liable  for  an  injury 
which  results  from  the  employment  of  an  incompetent  servant, 
or  use  of  a  defective  instrument.  If  the  defendant  employed 
a  competent  engineer,  and  used  a  boiler  properly  constructed 
and  guarded,  he  would  not  be  responsible  for  the  ininries  re- 
salting  from  an  act  of  carelessness  or  negligence  of  such  an 
53A.  &£.  R.  Cm.— 82 
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eugiaeer;  but  to  are  not  prepared  to  saj  that  if  one  uses 
a  dangeroas  instrumentalitj  without  the  H&feguards  which 
science  and  ezperieDce  suggest,  or  the  positive  rales  of  law 
require,  he  is  not  to  be  responsible  for  an  injury  resulting 
from  such  ttse,  because  the  negligence  of  one  of  his  servaute 
may  have  contributed  to  the  result,  or  because  a  possible 
vigilance  of  the  servant  might  have  prevented  injury.  The 
.  very  object  and  purpose  of  a  safeguard,  like  the  fusible  pluc;, 
are  protectioD  gainst  the  occasional  carelessness  and  negli- 
gence of  the  engineer.  It  is  intended  to  be  in  some  degree  a 
eubstitute  for  Eis  viKilance,  to  keep  watch  if  he  nods.  To 
ta,y  that  the  master  should  not  be  responsible  for  an  iBJuiy 
which  would  not  have  happened  had  a  safeguard  required  by 
law  been  used,  because  the  engineer  was  negligent,  would  1>e 
to  say,  in  substance  and  effect,  that  he  should  not  be  liable 
at  all  for  an  injury  resulting  from  the  failure  to  use  it.  *  *  * 
The  counsel  for  the  defendant  asks  of  us  a  liberal  application 
of  the  principle  by  which  the  servant  is  presumed  to  assume 
the  risks  of  the  business,  and,  among  others,  the  negligence 
of  his  fellow-servants,  for  the  protection  of  the  master.  The 
principle  should  not  be  so  extended  as  to  impair  in  the  least 
degree  the  obligation  resting  upon  the  master  in  the  prosecu- 
tion of  a  business,  involving  unusual  risks  of  health,  or  life  or 
limb,  to  employ  well -guarded  instruments  with  competent 
engineers."  Continuing  the  quotation  from  the  note  already 
cited  from  Thompson  on  Negligence,  it  is  s&id :  "  This  [the 
liability  of  the  master  for  injuries  to  servants]  happens  where 
the  negligence  of  the  master  in  fumisMng  defective  machinery 
or  appliances,  or  an  insufficient  force  of  colaborers,  combines 
with  the  negligence  of  the  servants  whose  duty  it  is  to  ovei-see 
and  use  the  particular  machinery,  whereby  another  servant  is 
injured  ;  or  where  the  negligence  of  the  master  in  selecting 
an  incompetent  servant  combines  with  the  negligence  of  such 
servant ;  or  where  the  negligence  of  a  railroad  company  in 
not  furnishing  a  sufficient  number  of  workmen  for  the  man- 
agement of  a  train  combines  with  the  negligence  of  a  pariicu- 
lar  servant  in  starting  a  train  while  insufficiently  manned. 
*  *  *  Perhaps  a  better  expression  of  the  rule  is  that  given  in 
the  headnote  of  Cayzer  v.  Taylor,  10  Gray,  274,  'that  the 
master  is  liable  to  his  servant  for  injuries  resulting  from  a 
defect  in  his  machinery,  although  the  negligence  of  a  fellow- 
servant  contributes  to  the  accident.'  " 

The  doctrine  is  thus  stated  by  Mr.  Wood,  at  page  685  of 
his  work  on  Master  and  Servant :  "  The  servant,  although  be 
may  know  that  the  instrumentalities  of  the  business  are  not 
in  good  repair  or  condition,  is  not  therefore  necessarily 
chargeable  with  negligence  in  remaining  in  the  master's  em- 
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pIoy,'aB<1  using  them,  unless  real  danger  tberefrom  is  appar- 
ent.  In  all  cases  where  there  is  any  doubt,  the  qneation  is 
for  the  jury."  "  The  master,"  sajs  the  same  author,  at  page 
€87,  "  is  bound  to  exercise  reasonable  care  to  prevent  acci- 
dents to  his  workmen.  He  is  bound  to  furnish  suitable 
machinery,  and  see  that  it  is  properly  protected  and  kept  in 
proper  repair." 

The  case  of  Snow  v.  Bailway  Co.,  8  Allen,  441,  was  an  action 
against  the  railroad  company  to  recover  damages  incurred  by 
the  plaintiff,. who  was  injured  while  endeavoring  to  uncouple 
the  train..  The  proof  showed  that  the  accident  was  the  resnlt 
of  defect  in  the  road,  of  which  defect  the  plaintiff  had  knowl- 
■edge.  BiOELOW,  C,  J.,  in  a  very  able  opinion,  wherein  he  re- 
viewed the  questions  relating  to  the  relations  esisting  between 
master  and  servant,  held  that  the  continuance  in  the  service 
of  the  company  by  the  plaintiff  after  knowledge  of  the  defect 
was  not  of  itself  evidence  of  such  negligence  as  to  defeat  the 
action,  and  that  in  all  such  cases  the  question  of  negligence 
on  the  servant's  part  is  a  question  for  the  jury. 

The  rule  that  the  master  is  liable  for  an  accident  growing 
out  of  the  use  of  defective  machinery  by  the  servant  is  thus 
laid  down  in  WooS,  Mast  &  Serv.  §  378  :  "  But  if  there  is  any 
evidence  that  tends  to  excuse  the  plaintiff  from  the  imputa- 
tion of  negligence  on  his  part,  as  that  he  had  called  the  atten- 
tion of  the  master  to  the  defect,  and  he  had  promised  to  repair 
it,  or  if  the  danger  was  not  obvious,  or  if  he  incurred  the  risk 
by  the  express  direction  and  command  of  the  master  or  his 
agent,  and  the  danger  was  not  inevitable  or  a  necessary  result 
of  performing  the  service,  then  it  is  a  question  for  the  jury 
whether  or  not  the  performance  of  the  service,  or  his  acta  at 
the  time  of  the  happening  of  the  injury,  were  negligent  in  fact. 
Where  the  servant,  being  aware  of  the  danger  of  the  service, 
complains  to  the  master,  and  he  promises  to  remedy  the  de- 
fect, the  master  is  liable  for  injuries  resulting  to  him  there- 
from, and  he  is  not  charj][eable  with  contributory  negligence 
by  remaining  in  the  service,  unless  the  danger  is  so  great  that 
a  man  of  or^nary  prudence  would  not  remain."  In  support 
of  this  proposition  a  long  line  of  authorities  are  cited. 

Mr.  Wharton,  in  his  work  on  Negligence,  supports  the  same 
proposition,  and  speaks  of  it  as  a  doctrine  peculiar  to  this 
country.  This,  however,  is  not  altogether  correct,  the  leading 
Englisn  case  on  the  subject  being  that  of  Clarke  v.  Holmes,  7 
HurL  &  'S.  942.  The  same  doctrine  is  supported  by  the  fol- 
lowing decisions  :  McGkiwn  v.  Bailway  Co.,  61  Mo.  528  ;  Con- 
roy  V.  Iron  Works,  6  Mo.  App.  102 ;  Oreenleaf  v.  Bailway  Co., 
29  Iowa,  14 ;  Patterson  v.  Railroad  Co.,  76  Pa.  St  389 ;  Laning 
V.  Railroad  Co.,  49  N.  Y.  621. 
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The  doctrine  of  the  master's  liability  to  the  servant  Ar  ac- 
cideitts  resulting  from  the  use  of  defective  machinerv  is  thus- 
laid  down  by  Mr.  Justice  Habian  in  the  case  of  Hough  v. 
Railway  Co.,  100  U.  8.  213  :  "  If  the  servant  of  such  a  com- 
pany, who  has  knowledge  of  the  defects  in  the  machinery, 
frives  notice  thereof  to  the  proper  officer,  and  is  promised  that 
they  shall  remedy  it,  his  subsequent  use  of  it,  on  the  well- 
grounded  belief  that  it  would  be  put  in  proper  condition 
within  a  reasonable  time,  does  not  neceBsarilT,  or  as  a  matter 
of  law,  make  him  guilty  of  contributory  negligence.  It  is  & 
question  for  the  jury  whether,  in  relying  upon  such  promise, 
and  using  the  machinery  after  he  knew  its  defective  and  in- 
sufficient condition,  he  was  in  the  exercise  of  due  care.  The 
burden  of  proof  in  such  case  is  upon  the  company  to  show 
contributory  negligence."  !Nor  can  the  master  shield  himself 
from  responsibility  for  injury  growing  out  of  the  use  of  de- 
fective machinery  by  showing  that  the  negligence  of  a  fel- 
low-servant contributed  to  it  M'here  the  injury  is  the  result 
in  part  of  the  negligence  of  a  fellow-8er\'ant,  and  in  part  the 
negligence  of  the  master,  the  latter  is  liable.  In  the  case  of 
Railroad  Co.  v.  Kyle  (Ala.),  8  South.  Rep.  764,  the  accident 
resulted  from  a  collision  between  an  engine  (running  without 
a  cowcatcher  or  pilot)  and  a  cow,  and  the  company  was  held 
to  be  liable.  In  the  case  of  Town  v.  Michigan  Cent  R.  Co., 
84  Mich.  214,  the  plaintiff,  an  engineer,  was  injured  by  run- 
ning into  an  open  switch.  The  switch  had  some  months  before 
been  abandoned,  and  the  lights  taken  down.  Shortly  previous 
to  the  accident,  however,  the  switch  had  been  reopened,  but 
the  lights  had  not  been  replaced.  The  company  contended 
tliat  the  absence  of  the  light  was  not  the  proximate  cause  of 
the  accident ;  that  if  the  switch  had  been  locked  the  engine 
would  have  passed  over  safely ;  and  that  the  opening  or  un- 
locking of  the  switch  was  caused  either  by  the  intermeddling 
of  a  stranger  or  by  the  negligence  of  a  fellow-servant  of  the 
l)laintiff,  and  that  in  either  event  he  could  not  recover.  But 
the  court  held  that,  if  the  lights  would  have  prevented  the 
accident  by  giving  timely  warning'  of  the  condition  of  the 
switch,  their  abaence  was  just  as  mnoh  the  proximate  cause 
of  the  accideutas  the  unlocking  or  tnming  of  the  switch,  "  and 
if  they  were  concurrent  causes  the  defendant  would  be  liable." 
In  Cone  v.  Railroad  Co.,  81  N.  Y.  206,  2  Am.  &  Eng.  R.  Caa.  57, 
the  company  was  held  liable  for  an  accident  resulting  from 
the  sudden  starting  of  a  locomotive,  caused  by  its  being  out 
of  repair.  In  that  case,  as  in  this,  the  doctrine  of  the  negli- 
gence of  a  fellow-sei-vant  (tlie  engineer  in  charge)  was  in- 
voked. If  he  had  been  careful,  it  was  alleged,  he  might-have 
prevented  the  accident     But  the  court  held  otherwise,  saying: 
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*'  If  tills  doctrine  is  accepted,  it  will  looaeo  the  rule  of  re- 
Bponflibility,  which  now  bests  Done  too  closely  upon  corporate 
conduct."  In  Elmer  11.  Locke,  136  Mass.  575,  15  Am.  &Eug  it. 
Oas.  300,  the  injury  was  the  combined  reault  of  the  defective 
construction  of  trestlework  and  the  negligence  of  a  fellow- 
servant.  The  defendant  was  held  liable,  the  court  holding 
that*"  it  does  not  exonerate  him  from  the  consequences  of  a 
iailure  iu  the  performance  of  his  duty,  if  such  failnre  con- 
tributed to  the  injury,  to  show  that  if  others  for  whom  he  was 
oiot  responsible  had  done  their  duty  the  accident  would  not 
have  occurred ; "  citing  Cavzer  v..  Taylor,  10  Gray,  274 ; 
£aton  V.  Kailroad  Co.,  11  Allen,  600 ;  Simmons  v.  Steamboat 
Co.,  97  Mass.  361 ;  Lane  v.  AUantic  Works,  111  Mass.  136. 
To  the  same  effect'  is  the  case  of  Franklin  v,  Railway  Co.,  37 
Minn.  409,  31  Am.  &  Eng,  R.  Cas.  211,  The  same  defence  as 
in  this  case  was  attempted  to  be  set  up  in  the  case  of  Ellis  v. 
Railroad  Co.,  95  N.  Y.  546,  17  Am.  &  Eng.  R.  Cas.  641,  but 
the  court  said  :  "  This  rule  [the  fellow-servant  rule],  howeyer, 
has  no  application  if  the  company  has  at  the  same  time  disre- 
■  garded  its  obligation  to  provide  a  suitable  roadbed  or  engine 
or  x;ars."  The  following  authorities  also  support  the  same 
proposition ;  Hunu  v.  Railroad  Co.,  78  Mich.  513,  41  Am.  & 
Eng.  R.  Cas.  452  ;  Stetler  v.  Railway  Co.,  46  Wis.  497 ;  Rail- 
road Co.  V.  Holt,  29  Kan.  149,  11  Am.  &  Eng.  R.  Caa  206  ; 
Cayzer  v.  Taylor,  10  Gray,  281 ;  Booth  v.  Railroad  Co.,  73 
N.  Y.  38;  Paulmier  v.  Railroad  Co.,  34  N.  J.  Lav,  151; 
McMahon  v.  Henuing,  3  Fed.  Rep.  353;  Crutchfield  v.  Rail- 
road Co.,  76  N.  Car.  320 ;  Stringham  v.  Stewart,  100  N.  Y.  516. 
Indeed,  the  doctrine  of  the  master's  liability,  where  his 
negligence  contributes  to  the  accident,  is  settled  by  such  an 
unbroken  chain  of  authorities  as  to  lead  the  learned  anther  of 
the  notes  to  English  and  American  Railroad  Cases  to  declare  ; 
"  The  cases  approving  this  proposition  are  numerous,  and  the 
doctrine  is  supported  with  a  unanimity  not  to  be  found  among 
the  authorities  on  any  other  branch  of  the  law  of  fellow-ser- 
vants." Coppius  V.  Railroad  Co.,  44  Am.  &  Eng.  R.  Cas. 
623.  This  doctrine  "  has  been  so  often  asserted  by  the  courts  " 
of  the  highest  character  as  to  be  no  longer  an  open  question."  ' 
Railroad  Co.  v.  George,  48  Am.  &  Eng.  E.  Cas.  335.  "  It  is  a 
cruel  and  inhuman  doctrine  that  the  employer,  though  he  is  ~ 
aware  tliat  his  own  neglect  to  furnish  the  proper  safeguards 
for  the  lives  and  limbs  of  those  in  hia  employment,  puts  them 
in  constant  hazard  of  injury,  is  not  to  be  iield  accountable  to 
those  employes  who,  serving  under  him,  under  such  circum- 
stances, are  mjured  by  his  neglect  and  omissions."     Id. 

The  fatal  error  which,  in  my  opinion,  lurks  in  the  doctrine 
propounded  by  the  majority  of  the  court,  consists — Ilrat,  in 
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the  application  of  the  doctrine  of  fellow-servaDts,  in  a  quali- 
fied BeuBe,  at  least,  to  the  relation  of  master  and  servant; 
and,  second,  in  the  application  of  the  doctrine  of  proximate 
and  remote,  mediate  and  immediate  cause,  to  cases  wherein 
the  injury  is  the  result  in  part  of  the  negligence  of  the 
mapter  and  in  part  of  that  of  the  servant  I  affirm  without 
hesitation  that,  wherever  the  facta  of  the  case  demonstrate 
that  the  necligence  of  the  master  contributed  to  the  accident, 
'negligence  is  to  be  regarded,  aa  a  matter  of  law,  as  direct  and 
proximate.  This  doctrine  is  laid  down  without  qualification 
by  the  supreme  court  of  the  United  States  in  the  case  of 
BaUway  Co.  v.  Cummings,  106  U.  S.  702,  11  Am.  &  Eug.  R. 
Cas.  254,  where  the  court  say  :  "  In  the  instruction  given  we 
find  no  error.  It  was  in  effect  that,  if  the  negligence  of  the 
company  contributed  to,  that  is  to  say,  had  a  share  in  pro- 
ducing, the  injury,  the  company  was  liable,  even  though 
the  negligence  ol  a  fellow-servant  of  Cummings  was  con- 
tributory also.  If  the  negligence  of  the  company  contributed 
to,  it  must  necessarily  have  been  an  immediate  cause  of,  the 
accident,  and  it  is  no  defence  that  another  was  likewise  guilty 
of  wrong."  The  only  possible  escape  from  this  unbroken  line 
of  authorities  is  to  say  that,  notwithstanding  the  declaration 
of  plaintiff  in  error  that  her  late  husband  came  to  his  death 
"  also  by  and  through  the  negligence,  carelessness,  default, 
and  improper  conduct  and  wrongful  act  of  the  defendant,  in 
defaulting,  refusing,  and  neglecting  to  furnish  a  proper 
caboose  and  way  car,"  yet  this  court  will  determine,  aa  a 
matter  of  fact,  that  the  alleged  defect  in  the  way  car  con- 
tributed nothing  whatever  to  the  accident ;  that,  even  if  the 
deceased  had  been  provided  with  a  proper  way  car,  the  result 
would  have  been  the  same.  I  insist  that  this  and  like  ques- 
tions are  matters  for  the  jury.  "  The  true  rule  is  that  what 
is  the  proximate  cause  of  an  injury  is  ordinarily  a  question 
for  the  jury.  It  is  not  a  question  of  science  or  legal  knowl- 
edge. It  IS  to  be  determined  as  a  fact,  in  view  of  all  the  cir- 
cumstances of  facts  attending  it"  Bailway  Co.  t>.  Kello^^ 
94  U.  S.  474 

Effect  on  F«llow-iarvint  Rule  of  Qeneral  Statutot  Qlving  Action  for 
Death.— Sea  note,  44  Am.  &  Eng.  R.  Cas.  S3S. 

Combined  NagHgence  of  Matter  and  Fallow-aorvant, — The  negli^nce 
of  a  fellow-serrant  does  not  excuse  the  master  from  liabilitj  for  an  occideat 
which  would  not  have  happened  had  the  master  perfonned  hia  dutj.  New 
Jersey  &  H.  T.  R.  Co.  e.  Young  (C.  C.  A.),  49  Fed.  Rep.  738 ;  Richmond  is. 
D.  R  Co.  e.  George  (Va.),  48  Ain.  &  Eng.  B.  Cas.  881,  note  836 ;  Coppiua  e. 
New  York  Cent.  &  H.  R.  R.  Co.  (N.  Y.),  44  Id.  618,  noU  6S3. 
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Chebapeake  &  Ohio  B.  Co. 

(1F«t  Virginia  Supreme  Covrl  qf  ApptaU,  April  3,  1803.) 

Injury  to  Employe. — Fellow-iervanli.— Conductor  and  B rake m an. ^ When 
a  conductor  ID  churge  of  &  railroad  train,  with  a  right  to  command  and  to 
coDtrol  its  morementB,  learee  his  engine  and  train  etandiog  on  the  track  of 
the  main  line,  along  which  a  traio,  due  and  expected  b;  him.  has  a  right 
at  that  time  to  paM,  and  such  conductor  faila  to  use  ordiuarj  care  to  warn 
or  notify  ia  aoy  way  the  expected  train  of  such  obstruction  in  its  way, 
whereby  a  collision  takes  place  and  a  brakemaa  on  the  coming  train  is 
injured,  and  such  negligence  of  the  conductor  ia  the  direct  and  proximate 
cause  of  euch  injury,  such  brakeman  being  without  fault  or  the  meang  of 
prerentiog  such  negligence,  or  of  avoiding  its  cousequenceB,  such  brakemaa 
,  is  not  the  fellow-aerrant  of  the  conductor,  and  the  company  will  be  held 
responaible  for  the  injury  to  the  brakeman  caused  by  the  negligence  of  the 
conductor  in  such  manner.  A  yard  master,  in  lawful  commaoiTand  control 
of  a  train  as  a  conductor  tor  the  occasion,  is  a  conductor  within  the  mean- 
ing of  the  rule. 

Erbob  to  Smamers  circuit  conrt 

Simms  <jc  Enslow  and  J.  E.  ChiUon,  for  plaintiff  in  error. 
Wm.  S.  Thompson,  for  defendant  in  error. 

Holt,  3. — This  is  a  suit  in  the  circuit  court  of  Summers 
County,  brought  Slst  Marcli,  1890,  bj  plaintiff  bdow  against 
the  railway  company,  defendant  below,  for  causing  ^^ 

the  death  of  Eobert  Daniel,  plaintiff's  inteBtate,  by  ^ 
its  negligence,  while  the  decedent  was  a  servant  in  the  railway 
company's  employ,  which  resulted  in  a  verdict  for  $3760 
damages,  which  the  court  refused  to  set  aside,  but  gave  judg- 
meut  thereon.  To  this  ruling  and  various  other  rulings  made 
on  the  trial  the  defendant  company  excepted,  and  has  obtained 
tbis  writ  of  error. 

The  suit  ia  baaed  on  section  6,  c.  103,  Code,  p.  725  {ed. 
1891) :  "  Whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,'  etc. — the  West  Virginia 
form  of  the  Lord  Campbell  Act  The  declaration  contains 
three  counts.  'Che  first  charges  that  plaintiff's  intestate  was 
in  the  railway  company's  employ  aa  a  brakeman,  and  while  in 
diachai^e  of  his  duties  defendant,  by  its  recklessness,  careless- 
ness, and  negligence  then  and  there  caused  tlie  death  of  plain- 
tiff's intestate.  The  second  count  alleges  as  the  defendant's 
act  or  neglect  and  default  that  it  carelessly  left  standing  on 
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its  line,  ooe  mile  from  any  station  or  side-track,  a  train  of  cars, 
into  whicb  tlie  deceased  brakemau's  train,  without  warning, 
was  mn,  without  any  fault  on  the  part  of  the  running  train, 
which  caused  the  brakemon's  death,  etc  Third  count  seta 
out  the  facte  of  the  accident  in  great  detail,  averring  that  they 
resulted  in  the  brakeman's  death,  directlr  caused  by  the 
wrongful  act,  neglect,  and  default  of  defendant ;  thus  giving 
plaintiff,  by  reason  of  the  premise,  a  right  of  action  for  110,000, 
the  damages  sustained  (the  maximum  fixed  by  law).  The 
demurrer  was  properly  overruled,  because  the  court  could  have 
given  judgment  ou  either  count  according  to  the  very  right  of 
the  cause,  and  according  to  law ;  the  case  as  alleged  oeing 
proved.  On  the  plea  of  "not  gaUty"  the' issue  was  made  up 
and  tried  by  the  jury. 

The  facts  are  as  follows :  Bobert  Daniel,  plaintiff's  intestate, 
was  at  the  time  of  the  accident  a  brakeman  in  the  employ  of 
defendant  on  section  2  of  No.  78,  a  freight  train  on  defendant's 
road.  His  run  was  from  Sewel  to  Hiutou  aud  back.  Freight 
train  No.  78,  between  these  points,  was  run  in  two  sections. 
J.  W.  Hpease  was  assistant  yardmaster  of  the  railway  company 
at  Hinton.  On  the  26th  day  of  March,  1830,  section  1  of 
defendant's  freight  train  had  reached  Hiuton.  Spease  took 
charge  of  it,  to  break  up  the  train,  distribute  the  cars,  etc., 
according  to  his  duty,  aud  for  this  purpose  the  cars  were  at 
some  point  uneoapleil.  On  these  cars,  tlius  left  to  stand  until 
Ejpeaiie  had  disposed  of  the  others,  Sweno,  the  brakeman,  had 
neglected  to  set  the  brakes ;  so  that,  when  Spease  uncoupled 
and  moved  off  with  engine  and  front  cars,  the  four  rear  cars 
ran  back  by  gravity  down  the  track  to  the  mouth  of  Tug  Creek, 
a  mile  aud  a  half  west  of  Hinton,  toward  Sewell.  Here  they 
stopped.  Spease  was  engaged  in  shifting  the  front  part  of 
section  1  about  15  or  20  minutes,  and  when  he  returned  with 
his  engine  he  found  that  the  rear  portion  of  the  train,  which 
had  been  left,  had  escaped,  and  run  back  down  to  Tug  Creek, 
as  already  described — a  point  between  1^  and  2  miles  from 
Hinton,  on  the  main  line.  As  soon  as  Spease  found  the  cars 
had  escaped,  he  started  with  the  engine  in  pursuit,  having  with 
him  the  engiuemau  of  the  yard  shifter  locomotive,  and  a 
brakeman  and  workman,  all  under  Spease's  control.  They 
found  the  runaway  cars  at  Tug  Creek.  It  was  proven  that  J. 
M.  Spease  had  as  full  command  and  chaige  of  section  1  of  No, 
78,  aud  of  the  part  wliich  escaped  and  ran  back  to  Tug  Creek, 
as  a  conductor  has  while  in  charge  of  his  train  aud  runniug  it 
on  the  road,  aud  tlie  like  power  of  control  and  command  over 
the  escaped  part  while  it  stood  at  Tug  Creek.  Spease  also 
knew  that  section  2,  on  which  Daniel  was  engagedas  brakeman, 
was  following  section  1  of  No.  78,  and  was  then  due  at  Hinton. 
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When  Spease  reached  the  escapeil  cars  at  Tug  Creek,  Speaae's 
brakeman  immediatelj  began  to  tir  to  couple  up  tlie  escaped 
cars  to  the  cars  brought  down  with  the  eugiue  from  the  yard 
at  HintoD  ;  that  he  had  two  couplings  to  make,  and  attempted 
to  make  one  of  them  some  15  times,  but  the  link  was  bent,  and 
he  failed,  and  was  still  attempting  to  couple  them  when  the  en- 
gineer on  the  coming  section  No.  2  of  No.  78  blew  down  brakes 
gust  before  the  collision  occurred.  The  time  was  3:30  in  the 
morning.  It  was  dark  and  foggy.  There  were  two  brakemen,^ 
Bobert  Daniel,  the  one  killed  by  the  collision,  and  another  on 
said  second  section  of  train  No.  78, — and,  if  both  had  been 
standing  at  the  brakes  and  applied  them  immediately  when 
the  signal  sounded  down  brakes,  tlie  accident  could  not  have 
been  averted.  The  train  was  a  freight  train,  running  at  tlie 
rate  of  18  or  20  miles  an  hour.  Spease  had  charge  of  the  train, 
including  the  escaped  cars,  and  had  with  him  under  his  control 
the  engineer,  brakeman,  and  a  workman  from  the  ronudhouse, 
and  no  one  else  was  present.  Spease,  as  the  rules  of  the 
company  required,  went  back  in  the  direction  from  wliicli 
section  2 — the  coming  train — was  expected,  for  the  purpose  of 
flagging  or  to  signal  it  to  stop,  but  he  went  back  from  the  rear 
of  uis  own  train  standing  on  the  track  at  Tug  only  some  50  or 
100  yards,  instead  of  1200  yards,  as  required  by  the  rules  of 
the  Company,  He  had  ample  time  to  have  gone  back  the 
distance  required  to  flag,  if  he  had  desired  to  do  so,  before  the 
expected  train  came.  A  red  light  is  used  and  required  by  the 
rules  for  the  purpose  of  flagging ;  but  Spease  on  this  occasion 
had  a  white  light.  He  overtook  the  escaped  cars  more  than 
30  minutes  before  the  accident  occurred,  and  had  at  least  30 
minutes  in  which  to  have  gone  back  to  flag  the  expected  train, 
and  if  it  had  been  flagged  600  vards  from  the  rear  of  Spease's 
train,  the  .expected  train  could  have  been  stopped,  and  the 
accident  averted. 

It  was  also  proved  that  at  the  time  of  the  collision  and  wreck 
it  was  the  duty  of  the  conductor  to  flag  between  stations,  and 
the  duty  of  the  brakeman  to  flag  at  stations,  and  that,  when  a 
train  was  stopped  by  accident  or  obstruction,  the  flagman  must 
immediately  go  back  with  danger  signals,  to  stop  any  train 
moving  in  the  same  direction.     At  a  point  600  yards  he  must 

glace  one  torpedo  on  the  rail.  He  must  then  continue  to  go 
ack  at  least  1200  yards  from  the  rear  of  his  train,  and  place 
two  torpedoes  on  the  rails,  10  yards  apart ;  then  return  to  a 
point  900  yards  from  the  rear  of  his  own  train,  and  there  remain 
until  recalled  by  the  whistle  of  his  own  engine  ;  hut  if  a  pas- 
Sanger  train  is  due  within  10  minutes  he  must  remain  until  it 
arrives,  etc  See  rule  99,  in  Schedule  357.  Instead  of  tli' ■,, 
the  conductor  for  the  occasion— the  jardmaster — went  hil.^.l 
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but  50  or  100  yards,  with  a  white  light  instead  of  a  red  one. 
The  morning  (3:30)  was  dark  and  foggy.  The  coming  train 
rushed  on  at  a  speed  of  18  or  20  milea  an  hour.  The  engineer 
Bounded  down  brakes,  reversed  his  eugine,  and  sprang  off  juai 
in  time  to  save  himself.  All  escaped  by  jumping  off  except 
Front  Brakeman  Daniel,  who  was  at  the  tune  of  the  coUisioa 
Btanding  at  the  rear  of  the  tank  attacked  to  the  rear  of  the 
locomotive,  and  had  no  duty  to  perform  in  the  engine  cab 
except  to  keep  out  of  the  weather;  and  by  the  rule  he  was  not 
permitted  to  ride  on  the  engine  cab,  except  when  called  there 
by  some  duty,  without  a  written  order  from  the  proper  author- 
ities, and  it  does  not  appear  whether  he  had  such  permit  or 
not.  Daniel  was  caught  in  the  wreck  and  killed ;  the  others 
escaped  by  Jumping  off  the  train.  Seven  or  eight  of  the  front 
cars  of  the  second  sectiou  were  by  reason  of  the  collision 
shattered,  broken  up,  aud  derailed.  If  the  expected  train  had 
been  flagged  at  a  point  700  or  800  yards  from  the  obstructing 
train  standing  on  the  main  line,  the  train  could  have  been 
stopped  in  time  to  avoid  the  collision.  The  deceased  was  &■ 
young  mau  of  good  habits,  sober,  frugal,  and  industrious,  21 
years  old,  aud  earning  from  $50  to  $65  per  month.  Thereupoa 
the  following  instructions  were  given  for  the  plaintiff: 

No.  1  given  for  plaintiff:  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  on  the  26th  day  of 
March,  1890,  oue  Spease  was  in  the  employ  of  the  defendant 
as  assistant  yard  master  at  Hiutou,  and  that  as  such  assistant 
yard  master  said  Spease  was  in  charge  of  a  train  of  cars,  or 
part  of  a  train  of  cars,  belonging  to  the  defendant,  known  as 
the  '  First  section  of  No.  78,'  at  a  point  on  the  line  of  the  said 
railroad  of  defendant  between  ouj3  and  two  miles  west  of 
HintOQ ;  and  that  said  Spease,  as  to  such  train  of  cars  then  in 
his  charge,  had  all  the  rights  aud  authority,  aud  was  charged 
with  all  the  duties,  of  a  conductor  in  charge  of  one  of  the 
trains  of  cars  of  the  defendant ;  and  that  the  plaintiff's  dece- 
dent, R,  Daniels,  was  iu  the  employ  of  the  defendant  on  one  of 
the  defendant's  trains  of  cars  known  as  '  Second  section  of  No. 
78,'  and  that  said  Spease  knew  that  at  the  time  he  was  in 
charge  of  said  train  oi  oars  known  as  '  First  section  of  No  78,' 
Btanding  on  the  main  line  of  defendant's  railroad  at  Tug  Greek, 
that  said  train  of  cars  known  as  '  Second  section  of  No.  78 ' 
was  liable  at  any  moment  to  come  along  said  railroad  on  its 
way  to  the  yards  at  Hinton  on  the  same  track  upon  which  the 
train  of  cars  of  which  said  Spease  was  then  in  chaise  was 
standing ;  and  the  said  Spease  also  knew  that  said  train  of 
cars,  or  part  of  the  train  of  cars,  of  which  he,  the  said  Speaae, 
was  then  in  charge  as  aforesaid,  could  not  be  moved  immedi- 
ately in  the  direction  of  the  yards  at  Hinton  becanse  of  the  said 
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train  of  cars  not  being  coupleJ  together,  and  that  said  Spease 
undertook  to  flag  said  second  sectiou  of  train  No.  78,  upon 
which  plaintiff's  decedent.  It.  Daniels,  then  was  as  a  hrakeinan, 
and  faUtid  to  go  back  in  the  directiuu  from  which,  said  second 
section  of  No.  78  was  approaching,  more  than  50  or  100  yards, 
und  that  said  Spease  had  ample  time,  and  could  have  gone 
back  a  sufficient  distance  to  have  warned  said  section  of  No. 
78  of  the  obstruction  of  the  railroad  track  in  time  for  said 
second  section  of  No.  78  to  have  been  stopped,  and  to  have 
prevented  the  accident  which  did  occur ;  and,  if  the  jury  further 
.Delieves  that  this  conduct  on  the  part  of  Spease  was  negligence, 
-and  was  the  immediate  and  proximate  and  direct  cause  of  the 
accident  and  the  death  of  plaiutilTs  decedent,  E.  Daniels, 
then  the  negligence  of  said  Spease  is  the  negligence  of  defend- 
ant, and  the  jury  must  find  for  the  plaintifr." 

Instruction  No,  2  given  for  the  plaintiff :  "  The  court  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  plaintiff's 
decedent,  B.  Daniels,  was  in  the  cab  of  the  engine  attached  to 
the  second  section  of  train  No.  78  on  the  morning  of  March 
26,  1690,  at  the  time  the  accident  occurred,  and  that  said  IL 
Daniels  had  no  right  to  be  there,  but  should  have  been  at  the 
brakes  on  the  cars  in  said  train,  and  that  his  being  iu  said 
cab  contributed  to  the  accident  which  occurred  and  resulted 
in  his  death,  yet,  if  the  jury  further  believe  that  said  conduct 
upon  the  part  of  said  Daniels  was  not  the  direct,  immediate, 
and  proximate  cause  of  said  accident  and  his  death,  and  that 
the  defendant  could,  by  the  exercise  of  ordinary  care  and 
diligence,  have  avoided  the  accident,  and  prevented  the  death 
of  said  R,  Daniels,  and  that  defendant  failed  to  exercise  and 
use  such  ordinary  care  and  diligence  to  avoid  said  accident 
and  prevent  said  killing  of  said  B.  Daniels,  then  the  defendant 
is  liable  for  said  killing,  and  plaintiff  is  entitled  to  recover  in 
this  case." 

The  following  instructions  were  given  for  defendant :  In- 
struction No.  1  given  for  defendant:  "The  court  instructs  the 
jury  that  a  servant  entering  the  employment  of  a  master  as- 
sumes all  tlie  ordinary  risks  of  snch  employment  and  service, 
and  one  of  such  ordinary  risks  so  assumeil  by  the  servant  is 
that  of  liability  to  negligence  of  a  fellow-servant  in  a  common 
employment  of  such  master." 

"  No.  4,  The  court  instructs  the  jury  that,  if  they  believe 
from  the  evidence  that  Bobert  Daniels  and  Frank  Sweno  were 
fellow-servants  in  the  defendant's  employ,  then  the  defendant 
is  not  liable  in  this  suit  for  any  injury  done  the  said  Robert 
Daniels  by  the  negligence  of  the  said  Sweno  in  discharging 
bis  duties  as  such  feUow-seryant." 

"  No.  10.  The  court  instructs  the  jury  that  if  they  believe 
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from  the  evideiice  tbat  Fruiik  Sweiio  and  B.  Daniels  were 
brakemeu  in  the  employ  of  the  defendant,  and  had  the  same 
dntieu  to  perforin,  and  did  the  same  work,  for  the  defendant, 
except  thej  ran  on  different  traius,  and  neither  had  any  au- 
thority over  the  other,  and  neither  had  any  duty  to  perform 
for  the  other  which  shonld  have  been  performed  by  the  de- 
fendaut,  and  that  the  negligence  of  the  said  Sweno  in  the 
performance  of  his  duties  as  Buch  brakeman  was  the  immediate 
cause  of  the  death  of  said  Daniels  while  in  the  discharge  of 
his  datiea  as  such  brakeman,  and  that  the  neghgence  of  D.  W. 
Spease,  another  employe  of  the  defendant,  was  the  remote 
cause  of  said  Daniels'  death,  then  the  jury  will  find  for  the 
defendant." 

"  No.  12.  The  court  farther  instructs  the  jury  that  before 
they  can  find  for  the  plaintiff  in  this  case  ihey  must  find  from 
the  evidence  that  the  plaintiff's  decedent,  Robert  Daniels,  came 
to  his  death  by  reason  of  the  negligence  of  the  defendant,  or 
some  of  its  employes,  who  were  not  fellow-servants  of  said 
Daniels  in  the  defendant's  employ,  and  that,  if  the  jury  believe 
that  the  negligence  of  the  defendant  or  some  of  its  employ^ 
was  the  remote  cause  of  the  death  of  said  Daniels,  and  cou.- 
tribnted  to  his  death,  and  that  the  negligence  of  the  said 
Daniels  was  the  proximate,  direct,  and  immediate  cause  of  his 
death,  then  the  defendant  is  not  liable,  and  the  jury  will  find 
for  the  defendant" 

"  No,  16.  The  court  instructs  the  jury  that  they  cannot  in 
this  case  assess  against  the  defendant  vindictive  or  pnnitive 
damages ;  and  by  such  '  punitive  damages '  is  meant  danu^e 
to  punish  the  defendant  for  any  wrong,  and  by  'exempUu^ 
damages '  is  meant  damages  which  may  be  assessed  to  make 
an  example  of  the  defendant,  and  set  it  on  example.  Damages 
for  neither  of  said  purposes  can  be  assessed  against  the 
defendant  in  this  case." 

"  No.  17.  The  court  instructs  the  jury  that  in  case  they  find 
for  the  plaintiff,  they  will  assess  plaintiff's  damage  at  any  sum, 
BO  as  not  to  exceed  $10,000,  which,  in  the  judgment  of  the 
jury,  may  be  'just  and  right,'  and  that  in  assessing  such 
damage  to  the  plaintiff  they  cannot  take  into  consideration 
the  sorrow  of  his  relatives  because  of  the  death  of  R.  Daniels, 
or  the  loss  of  bis  society  and  company  from  the  plaintiff  and 
his  relatives,  and  that  the  true  measure  of  damages  in  this 
case  is  the  pecuniary  loss  to  the  estate  of  B.  Daniels  by  reason 
of  his  death." 

"No.  18.  The  court  instructs  the  jnry  that,  in  case  they 
should  find  for  the  plaintiff,  they  will  assess  his  damage  at 
such  sum  as  they  may  deem  just  and  right,  so  as  not  to  ex- 
ceed 110,000,  and  they  may  assess  said  damage  at  any  sum 
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onder  $10,000  which  they  may  deem  just  and  risht,  aad  that 
in  assessiuf^  sach  dam^es  the  true  meaBure  of  the  plaintiff's 
damage  is  me  pecDmarj  damage  to  the  estate  of  B.  Daniels, 
by  reason  of  his  death,  and  uiat  such  pecnniary  damage  is 
What  shoald  govern  the  jniy  in  assessing  the  phuntiff's  dam- 
age in  this  case." 

"No.  19.  The  court  further  instructs  the  jnry  that  in  aa- 
Bessing  the  damage  in  this  case  they  cannot  take  into  con- 
sideratioii  the  sorrow  of  B.  Daniels'  friends  and  relatives  be- 
cause of  his  death,  or  their  sorrow  at  his  loss ;  nor  can  the 
jnry  in  tbia  case  assess  damages  for  the  purpose  of  making  an 
examination  of  the  defendant,  or  teaching  the  defendant  a 
lesson." 

Instructions  Nos.  2  and  8,  as  modified  by  the  court,  and  then 
given  for  defendant,  are  as  follows : 

"  No.  2.  The  court  further  instructs  the  jury  that  all  ser- 
vants of  the  same  master,  engaged  in  a  common  employment, 
and  who  have  no  authority  or  superiority  over  each  other,  and 
who  are  working  together,  and  nave  equal  opportunities  to 
control  and  influence  the  conduct  of  each  other,  and  to  none 
of  whom  has  been  delegated  the  performance  of  any  duty 
owing  by  the  master  to  such  servant,  are  all  fellow-servante 
in  such  employment." 

"  No.  8.  The  court  instructs  the  jury  that  if  the  defendant 
had  in  its  employ  one  Frank  Hweno  as  a  brakemau  on  one  of 
its  trains,  and  that  it  was  the  duty  of  Huch  brakeman  to  assist 
in  mnniiig  said  train  from  Sewelt  to  Hintou,  and  that  the  de- 
fendant also  had  plaintiffs  decedent,  B.  Daniels,  in  its  employ 
as  a  brakemau  on  another  of  its  said  trains  running  between 
said  points,  and  that  the  duties  of  said  Daniels  and  said 
Sweno  wore  the  same,  and  they  performed  the  same  work  and 
were  in  the  same  service  for  the  defendant,  but  on  different 
trains,  and  that  the  negligence  of  said  Sweno  in  the  perform- 
ance of  his  duty  as  such  brakeman  on  his  train  caused  the 
death  of  the  said  Daniels  while  engaged  in  his  duties  as  such 
brakemau,  and  that  the  said  Sweno  had  no  authority  over  the 
said  Daniels,  and  had  no  duty  to  perform,  due  from  tlie  de- 
fendant to  said  Daniels,  which  the  said  Daniels  did  not  like- 
wise have  to  perform  for  him,  the  said  Sweno,  and  were  so  far 
working  together  as  to  be  practically  co-operating,  and  to  have 
opportunity  to  control  and  influence  the  conduct  of  each  other, 
and  had  no  superiority  the  one  over  the  other,  then  the  jury 
will  find  for  the  defendant." 

And  the  court  refused  the  following  instructions,  asked  for 
by  the  defendant : 

*'  No.  3.  The  court  instructs  the  jury  that  all  brakemen  in 
the  employment  of  the  defendant  company,  whether  on  the 
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same  or  different  trains,  are  fellow-servaQts,  and  that  one 
brakeman  of  the  defendant  cannot  recover  damage  from  the 
defendant  because  of  any  injury  sastauied  by  him  by  reason 
of  the  negligence  of  any  other  brakeman  in  discharging  his 
daties  as  ench  brakeman." 

"  No.  6.  The  conrt  iustrncts  the  jory  that  the  assistant  yard- 
master  in  the  defendant's  employ  on  its  yard  at  Hinton  and  all 
brakemen  on  the  defendant's  trains  are  fellow-serrants." 

"  No.  6.  The  conrt  further  instracts  the  jury  that,  if  they 
believe  from  the  evidence  that  one  Spease  was  employed  by 
the  defendant  company  as  the  assistant  yardmaster  on  its 
yards  at  Hinton,  and  that  his  duties  as  such  required  him  to 
receive  and  take  charge  of  all  trains  run  on  to  anch  yards,  and 
to  overlook  and  care  for  such  trains,  and  to  have  control  of 
them  while  on  snch  yards,  and  that  plaintiff's  decedent,  R. 
Paniels,  was  a  brakeman  on  one  of  defendant's  trains,  which 
ran  to  and  from  the  said  yards,  and  that  said  Spease  and  said 
Daniels  were  both  engi^ed  in  their  reapecdve  positions  in  rnn- 
ning  and  caring  for  defendant's  trains,  and  that  the  said 
Spease  had  no  authority  over  the  said  Daniels,  and  that  the 
defendant  had  not  delegated  to  the  said  Spease  the  perform- 
ance of  any  duty  it  owed  the  said  Daniels  as  its  servant,  then 
the  said  Spease  and  the  said  Daniels  were  fellow-servants  of 
the  defendant,  and,  if  the  said  Daniels  was  killed  whOe  in  the 
service  of  the  defendant  as  such  brakeman  by  reason  of  the 
negligence  of  the  said  Spease  in  the  performance  of  his  duties 
as  such  assistant  yardmaster,  the  defendant  is  not  liable  for 
the  death  of  said  Daniels,  and  the  jury  will  find  for  the  de- 
fendant." 

"  No.  7.  The  court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  one  Frank  Sweno  was  in  the 
employ  of  the  defendant  company  as  a  brakeman  on  the  first 
section  of  one  of  its  freight  trains,  and  as  snch  brakeman  it 
was  a  part  of  his  duties  to  set  sufficient  brakes  on  such  first 
section  of  said  train  before  leaving  it  on  the  yards  at  Hinton 
to  hold  it  thereon,  and  that  he  neglected  such  duty,  and  failed 
to  set  any  brakes  on  said  train,  and  that  by  r«asoQ  of  the  fail- 
ure of  said  Sweno  to  set  the  said  brakes  a  part  of  the  cars  in 
said  train  got  loose,  and  run  on  the  main  line  of  defendant's 
railway,  on  which  main  line  there  was  another  train  of  the  de- 
fendant, about  two  miles  below  where  such  cars  got  loose,  and 
thereby  caused  a  collision  of  such  other  train,  and  in  such 
collision  the  plsintifirB  decedent,  B.  Daniels,  was  killed,  and 
that  at  the  time  said  K.  Daniels  was  so  killed  he  was  on  such 
other  train  in  the  defendant's  employ  as  a  brakeman  thereon, 
and  that  the  direct  and  immediate  cause  of  the  said  collision 
and  the  said  killing  therein  of  said  Daniels  was  the  n^ligeooe 
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of  tiie  said  Sweno  in  failing  to  set  the  said  brakes  on  said  Srst 
aection,  then  the  jury  will  find  for  the  defeudaut." 

"  No.  9.  The  court  instriicts  the  jury  that  if  tliev  believe 
from  the  evidence  that  Frank  Sweno  and  R.  Daniels  were 
employed  by  the  defendant  as  brakemeu  on  its  trains,  and 
were  employed  as  such  brakemen  ou  different  trains  of  the  de- 
fendant running  between  Hinton  and  Sewell,  and  that  their 
duties  as  such  brakemen  were  the  same,  and  one  had  no 
authority  over  the  other,  and  that  tUe  defendant  had  in  its  em- 
ploy one  D.  W.  Spease  as  an  assistant  yardmaster  on  its  yards  at 
Hinton,  and  that  the  duties  of  said  Spease  was  to  care  for  and 
look  after  all  trains  while  on  said  yard,  and  that  the  said 
Spease  had  no  control  or  authority  over  either  the  said  Sweno 
or  Daniels, -and  had  no  duty  to  perform  which  the  defendant 
owed  the  said  Daniels,  and  all  of  said  parties  were  engaged  by 
the  defendant  in  handling,  caring  for,  and  running  its  trains 
on  its  said  road,  and  that  the  said  Daniels,  while  so  employed 
as  such  brakeman,  was  killed  by  reason  of  the  joint  negligence 
of  the  said  Sweno  and  Spease  in  each  failing  to  perform  his 
duties  in  his  respective  position,  then  the  jury  will  find  for 
the  defendant." 

"  No.  11.  The  court  instructs  the  jury  that  if  plaintiff's 
decedent,  fi.  Daniels,  was  killed  by  the  negligence  of  D.  W. 
Spease,  and  that  at  the  time  said  Daniels  and  Spease  were  in 
the  defendant's  employ,  and  the  duties  of  the  said  Daniels 
were  that  of  brakeman  ou  one  of  defendant's  trains  running 
between  Cannelton  and  Hinton  on  defendant's  railway,  and 
tl^e  duties  of  the  said  Spease  was  to  take  the  control,  care, 
and  management  of  defendant's  trains  while  on  its  yard  at 
Hinton,  and  that  by  reason  of  the  carelessness  of  tue  said 
Spe^e  in  discharging  liis  duties  in  taking  care  of  and  man- 
aging the  trains  and  cars  on  said  yard,  certain  cars  got  away 
from  him,  and  caused  the  death  of  said  Daniels,  and  that  the 
death  of  said  Daniels  was  caused  bv  the  negligence  of  said 
Spease,  then  the  jury  will  find  for  the  defeudaut,  unless  the 
jury  further  And  that  the  defendant  owed  the  said  Daniels 
some  duty  which  it  had  delegated  the  said  Spease  to  perform, 
and  which  he  failed  to  perform,  and  that  by  reason  of  such 
failure  to  perform  such  duty  the  said  Daniels  was  killed. 
And  the  jury  are  the  judges  from  all  the  facts  and  evidence 
before  them  whether  or  not  the  defendant  bad  so  delegated 
the  said  Spease  to  perform  any  duty  it  owed  said  Daniels  as 
its  servant,  and,  if  he  did  fail  to  perform  snch  duty,  if  such 
failur^caused  the  said  Daniels'  death." 

"No.  13.  If  the  jury  believes  from  the  evidence  that 
Bobert  Daniels  was  in  the  employ  of  the  defendant  as  a 
brakeman  on  one  of  the  freight  trains,  and  that  as  such  brake- 
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man  it  was  the  dat;  of  sach  Daniels  to  be  on  the  can  and 
attendius  to  his  dutyas  auch  brakeman,  and  the  said  Daniels, 
in  violation  of  the  rules  of  the  defendant,  left  his  place  as 
each  brakeman,  and  went  into  the  cab  of  the  locomotive  of 
snch  train,  and  by  reason  of  hia  being  in  said  locomotive  re- 
ceived injuries  which  resalted  in  his  death,  then  the  plaintiff 
cannot  recover  in  this  suit." 

"  No.  14.  The  court  instructs  the  jury  that  if  they  believe 
the  plaintiff's  decedent,  B.  Daniels,  was  a  brakeman  in  the 
defendant's  employ,  and  as  such  brakeman  there  was  a  rule  of 
the  defendant  '  that  prohibited  the  said  Daniels  from  goiuK 
into  the  cab  of  the  locomotive,  excepting  when  necessary,  and 
that  said  Daniels  knew  of  anch  rule,  and  that  he  was  engaged 
on  one  of  defendant's  trains  as  such  brakeman,  he  went  into 
the  cab  of  the  locomotive  pulling  anch  train  when  it  was 
not  necessary  ;  and,  further,  that  the  said  Daniels  violated  the 
said  rule  when  he  so  went  into  said  cab,  and  that  the  said 
Daniels  was  killed  while  so  in  said  cah,  and  that  the  fact  that 
the  said  Daniels  was  in  said  cab  contributed  to  causing  his 
death, — then  the  jury  can  take  such  action  of  the  said  Daniels 
in  going  in  said  cab  in  consideration  in  aaseasing  the  damage 
against  the  defendant  for  the  death  of  said  Daniels." 

"No.  15.  The  court  instrncts  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff's  decedent,  R.  Daniels, 
was  in  the  employnient  of  the  defendant  as  a  brakeman  on  one 
of  its  freight  trains,  and  that  the  said  Daniel's  place  as  such 
brakeman  was  at  the  brakes  on  the  cars  in  such  train,  and 
that  said  Daniels,  in  violation  of  the  rules  of  the  said  defend- 
ant, left  his  place  on  said  cars,  and  went  into  the  cab  of  the 
locomotive  pulling  such  train,  and  that  the  said  Daniels  at 
such  time  knew  it  was  a  violation  of  the  rules  of  the  defend- 
ant to  go  in  said  cab,  and  that  while  the  said  Daniels  was  in 
sajd  cab  he  was  injured  and  killed  by  reason  of  the  uegligeDce 
of  the  defendant  or  its  servants,  and  that  the  said  Daniels 
being  in  said  cab  contributed  to  his  injuries  and  death,  then 
the  jury  may  consider  the  said  fact  that  said  Daniels  was  in 
said  cab  in  assessing  the  damage  they  may  give  in  thia  case 
against  the  defeodant,  and  may  consider  auch  fact  in  miti- 
gation of  the  damages  they  may  assess  herein  against  the 
defendant." 

It  is  not  necessary  to  discuss  the  question  whether  the  injury 

was  the  direct  result  of  the  negligence  of  his  fellow-servant— 

the   brakeman   at  the  yard  by   whose  iieglect   to 

TaranMtr  u  ggj.  brakes  the  cars  escaped  and  ran  down'to  Tug 

•reoTiTe'i^    Creek,  where  they  were  found.      That  was  the 

occasion  of  the  accident ; — the  negligence  of  the  - 
yard-mast«r  in  charge  and  conduct  of  the  train  at  Tog  Creek 
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was  the  cause,  direct  and  proximate :  so  that  the  oul;  real 
queation  iB,  Waa  such  yardmaater,  under  the  circumstances,  a 
vice- principal  of  the  master,  or  only  a  fellow-servant  of  the 
deceased  brakeman  ?  Upon  tbia  point  the  main  controyersy 
seems  to  torn,  and  the  argnments  on  both  aides  are  directed  to 
the  questioD,  What  are  the  test  or  tests  to  be  applied  to  the 
breach  of  duty  complained  of,  to  determine  whether  it  is 
violation  of  a  personal  duty  of  ibe  master  to  the  servant,  and 
done  by  his  vice-priacipal,  in  which  case  he  would  be  liable, 
or  a  violation  of  a  non-personal  duty,  in  which  case  he  would 
not  be  liable  ? — becanae  the  yardmaster,  as  conductor,  would 
then  be  a  fellow-servant  with  the  deceaaed  brakeman,  and  tha 
risk  of  injury  by  him  one  of  the  risks  assumed  by  the  brake- 
man  as  incident  to  the  employment. 

The  counsel  have  concentrated  their  ar^ments  around  four 
cases,  treated  as  a  group,  which  have  attained  much  more  than 
a  local  consideration,  especially  the  "Madden  Case."  These, 
taken  in  the  order  of  time,  are  Cooper  v.  Bailroad  Co.,  24  W.  Va, 
37 ;  Riley  v.  Railroad  Co.,  27  W.  Va.  145  ;  Madden  v.  Railway 
Co.,  28  W.  Va.  610 ;  Criswell  v.  Railway  Co.,  30  W.  Va.  798,  33 
Am.  &  Eng.  R.  Cas  232.  We  are  also  referred  to  Hoffman  v. 
Dickinson,  31  W.  Va.  142;  Humphreys  v.  Newport,  etc.,  Co., 
33  W.  Va.  135,  39  Am.  &  Eng.  R  Gas.  363;  and  especially 
the  case  of  Railway  Co.  v.  Ross,  112  U.  S.  377,  17  Am.  &  Eng. 
B,  Cas.  501,  called  the  "Ross  Case."  See,  also,  Unfriea 
V.  Railway  Co.,  34  W.  Va.  261. 

We  are  referred  to  two  text-books,  and  two  only.  I  mentibn 
them  because  of  the  reference  to  them,  and  quotations  made 
from  them  :  (1)  Sish.  Non-cont.  Law,  c.  32,  "  Master  to  Ser- 
vant, Fellow-servants,"  where  the  author,  under  the  subhead 
of  "Fellow-servants,"  has  brought  together  avast  array  of 
cases  on  this  perplexing  and  tangled  subject,  and  witluu  a 
uarrow  compass  has  treated  the  doctrine  with  his  usual  or-' 
derly  arrangement,  and  in  his  clear  and  condensed  style.  I 
mention  him  now  because  I  know  his  books  to  be  reliable, 
and  have  drawB  largely  on  his  useful  labors,  even  when  not 
citing  him  or  quoting  literally.  (2)  The  recent  work  of 
HcKinney  on  Fellow-servants,  whose  former  labors  in  editing 
and  annotating  Am.  &  Eng.  R.  Cas.,  and  in  contributing  the 
article  on  Fellow-servants,  in  7  Am.  &  Eng,  Ency.  Law,  p.  821, 
has  well  qnalified  him  to  give  the  profession  thia  useful  work. 
In  this  day  reliable  text-books  have  become  an  indispensable 
help  to  the  courts  as  well  as  to  the  bar. 

The  touchstone  we  apply  to  the  act  of  the  employ^  to  de- 
termine whether  it  is  the  negligent  act  of  a  vice-principal, 
and,  therefore,  of  the  master,  or  the  act  of  a  fellow-servant  of 
the  injured  party,  ia  the  uatnre  of  his  duties.  See  Bisb.  Mou- 
53  A.  &  E.  R.  Cu.— 88 
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coBt  Lair,  665.  He  who  engages  iu  the  employment  of 
another  for  the  performance  of  specified  duties  and  serrices 
for  compensation  takes  npon  himself  the  nataral  and  ordinaiy 
risks  and  perils  incident  to  the  performance  of  Ruch  services, 
including  the  perils  arising  from  the  carelessness  and  negli- 
gence of  those  who  are  in  the  same  employment  as  fellow* 
servants.  Bnt  there  are  certain  duties  which  the  master  owes 
to  the  servant.  These  he  mast  perform  in  person  or  bj  his 
'  agent,  appointed  for  the  purpose,  called  a  "  middleman,"  or  , 
**  vice-principal."  For  the  breach  of  these  duties  bj  the  vice- 
principal,  no  matter  what  his  place  or  grade  of  service,  high 
«r  low,  the  master  is  responsible  to  the  injured  servant  who 
has  not  directly  contributed  to  and  in  part  caused  the  injury. 
Now  we  have  reached  the  test.  What  are  these  personal  duties 
which  the  master  owes  the  servant,  as  distinguished  and  set 
apart  from  the  non-personal  duties,  which  comprehend  the 
residue,  and  which  Dr.  Bishop  calls  the  "  assignable  duties  ?" 
So  far  these  personal  duties  have  no  well-defined  common 
earmark  of  an  inherent  kind,  and  so  far  can  only  be  safely 
ascertained  for  practical  use  by  enumeration  and  analogy ; 
and  that  has  produced  discord.  All  we  can  say  is  that  the 
personal  duty  depends  upon  its  own  nature,  and  not  upon  the 
agent  or  servant  who  performs  it. 

In  the  cases  already  mentioned  we  have  for  as  an  authorita- 
tive enumeration  of  most,  if  not  all,  the  well-settled  personal 
(non-assignable^  duties  which  the  master  owes  his  servants, 
no  matter  by  wnom  performed.  In  the  Madden  Case,  28  W. 
Ya.  610-817  (1886),  Judge  Snydeb,  delivering  the  opinion, 
says  :  "  The  duties  of  the  master  or  employer  may  be  summed 
up  as  follows  :  (1)  To  provide  safe  and  suitable  machinery 
'  and  appliances  for  the  business  (including  a  safe  place  to 
work).  This  includes  the  exercise  of  reasonable  care  io  fur- 
nishing such  appliances,  and  the  exercise  of  like  care  in  keep- 
ing the  same  in  repair  and  in  making  proper  inspections  and 
tetits.  (2)  To  exercise  like  care  in  providing  and  retaining 
sufficient  and  suitable  servants  for  the  business  (and  instruct 
ing  those  who,  from  newness  or  age,  evidently  need  it).  (3) 
To  establish  proper  rules  and  regulations  for  the  service,  and 
having  adopted  such  to  conform  to  them." 

In  Bish.  Non-cont.  Law,  %  683,  he  defines  the  liabilitieB  of 
the  master  by  giving  connectedly  and  with  certain  qualifica- 
tions the  following  statement  of  these  personal  duties  of  the 
master :  "  The  doctrine  is  that  the  master  is  not  the  insurer 
of  his  servants  against  accident  in  his  service,  yet  he  owes  to 
them  the  duty  of  carefulness  to  a  degree  reasonable  in  the 
particular  instance  in  providing  for  them,  and  keeping  in  safe 
repair  appliances,  and  a  safe  place  to  work,  in  selecting  suit- 
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able  fellow-servsttts,  and  in  giviDg  the  needed  instruction  to 
thoae  who  are  new  to  the  hnsiuess,  or  of  immatare  capacity ; 
•and  for  an  injnry  which,  through  negligence  in  this  duty, 
comes  to  aservantwho  is  not  himself  contiibutively  negligent 
be  is  responsible,  but  not  for  injuries  from  defects  in  the  ap- 
pliances or  place  not  discoverable  on  due  examination,  or  for 
the  negligence  of  carefully  selected  servants,  or  for  injnrieB 
from  situations  and  appliances  the  risks  whereof  the  servant 
has  assumed."  Again,  in  section  691,  the  author  says :  "  The 
leading  principle  aronnd  which  the  others  cluster  is  that  the 
master  shall  exercise  in  the  carrying  on  of  his  business  all 
the  watchfulness  over  his  servants,  and  employ  all  the  safe- 
guards, which  a  reasonable  and  considerate  prudence  may 
dictate.  For  any  violation  of  this  duty  resulting  in  an  injury 
to  a  servant,  he  [the  master]  is  answerable  to  him.  But  for 
-casualities  not  traceable  to  any  neglect  or  to  any  other  wrong 
ia  the  master  he  is  not  responsible." 

So  that  we  see  that  the  doctrine  of  fellow-servant,  as  far  as 
it  has  gone,  where  no  statute  prevails,  has  been  built  up,  we 
■are  to  presume,  by  the  application  of  the  common-law  princi- 
ples of  common  sense,  common  justice,  common  convenience, 
public  policy,  and  private  right,  by  gathering  tt^ether  the 
points  of  law  thus  adjudged  by  the  application  of  these  prin- 
-ciples  to  particular  facts,  into  rules  more  or  less  general,  to 
be  applied  to  new  cases  as  they  arise.  So  that  in  the  formative 
process  of  any  branch  of  the  law  they  are  not  mere  glittering 
generalities,  incapable  of  useful  application.  One  of  the  best 
ulustrations  of  the  locality  of  this  dividing  line,  as  far  as  ha- 
certained  between  the  personal  and  remaining  non-personal 
duties  of  the  master,  is  furnished  by  the  case  of  Collins  v. 
Railway  Co.,  30  Minn.  31,  8  Am.  &  Eng.  R.  Cas.  150.  "If  a' 
railroad  servant  is  injured  because  there  is  no  headlight,  the 
road  is  responsible ;  if  because  the  headlight  is  not  lit,  it  is 
not  responsible."  Bish.  Non-cont,  Law,  §  672.  The  personal 
duties  of  the  master  are  due  in  supplying  the  ways  and  means 
and  appliances,  keeping  them  safe  and  in  repair  by  constant 
watchfulness  and  supervisioD.  The  residue  of  his  duties — 
the  non-personal — relate  to  the  execution  of  the  work,  and 
breaches  thereof  by  co-servants  are  included  in  the  risks  in- 
cident to  the  employment. 

This  brings  us  to  the  point  involved,  called  the  "  Ohio  and 
Kentucky  Doctrine,"  to  some  extent  adopted  (by  a  divided 
court)  by  the  supreme  court  of  the  United  States  in  the  Ross 
Case,  found  also  in  the  English  employers'  liability  act,  and 
in  the  acta  of  some  of  our  states,  and  understood  to  be  sanc- 
tioned and  adopted  in  this  state,  especially  in  the  Madden 
Case.    This  may  be  also  regarded  as  cognate  with  the  mas- 
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ter'8  peraoDal  duty  of  saperiuteadence.  A.  aapenQtendent  is 
defined  in  the  EDglisb  act  as  a  person  whose  sole  or  principal 
datj  ia  that  of  superintendence,  and  who  is  ordinaril^-  not  en- 
gaged in  manual  labor.  See  MoKinnej  FeL  Serv.  p.  226.  It 
la  what  we  may  call  the  "  commanding  [snperior]  servant," 
personal  duty  of  the  maater,  or  limitation  of  the  master's  non- 
personal  duties.  The  same  English  act  enumerates  these 
vice -principals  aa  follows :  "  Any  person  in  the  service  of  the 
employer  who  has  the  charge  or  control  of  any  signal -points, 
locomotive  engine,  or  train  npon  a  railroad."  See  McKinney 
Fel.  Serv.  p.  220.  In  these  particulars  the  Massachusetts 
act  of  1887  corresponds  with  the  English  act  It  is  aignificant 
as  tending  to  show  that  both  regard  themselves  as  having 
gone  astray  in  holding  the  condnctor  of  the  railway  train  as 
a  mere  fellow-Hervant.  They  put  it  upon  no  expressed  ground, 
but  impliedly  upon  the  ground  that  it  is  the  duty  of  the 
master  to  conduct  the  train  in  person  or  by  agent,  making  & 
vice-principal  of  the  servant  or  agent  who  has  charge  or  con- 
trol of  the  locomotive  engiue  or  train  npon  a  railroad,  each 
making  the  emplov^  thus  injured  one  not  in  the  service  of 
the  master  gtioad  Jiia  right  of  recovery  aoainat  the  master. 

This  brings  us  to  the  Iloss  Case  and  Madden  Case.  In  the 
Ross  Case,  112  U.  S.  376-390, 17  Am.  &  Eng.  E.  Gas.  501  (1884), 
Justice  Field  says :  "  A  conductor  having  the  entire  control 
and  management  of  a  railway  train  occupiea  a  very  different 
position  from  the  brakeman,  the  portera,  and  other  subordi- 
nates employed.  He  is  in  fact,  and  should  be  treated  as,  the 
personal  representative  [vice- principal]  of  the  corporation  for 
whose  negligence  it  is  responsible  to  sabordiuate  aervanta. 
*  *  *  In  no  proper  sense  of  the  terms  ia  he  the  fellow- 
servant  with  the  fireman,  the  brakeman,  the  porters,  and  the 
engineers  ; "  seeming  to  put  it  on  the  ground  of  control.  But 
he  returns  to  the  duty  of  having  a  vice-principal  present  as 
the  only  means  of  having  the  company  (the  master)  present, 
regarding  his  presence  in  some  way  on  a  running  tram  as  a 
thing  to  be  taken  for  granted.  "  We  agree  with  them  [the 
Ohio  and  Kentucky  cases]  in  holding,  and  the  present  case 
reqnires  no  further  decision,  that  the  conductor  of  a  railway- 
train,  who  commands  its  movements,  directs  when  it  shaU 
start,  at  what  stations  it  shall  stop,  at  what  speed  itaball  run, 
and  hua  the  general  management  of  it  and  control  over  the 
persons  employed  upon  it,  represents  the  company,  and 
therefore  that  far  injuries  resulting  from  his  negligent  acta 
the  company  is  responsible."  But,  again  returning  to  the 
idea  of  tlie  personal  duty  of  the  master  to  be  in  some  way 
present,  he  adds :     "  If  such  a  conductor  does  not  represent 
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the  company,  then  the  train  is  operated  withont  aoy  represen* 
tstiTe  of  its  owner." 

The  Cooper  Case,  24  W.  Va.  37  (1884),  gives  a  full  anumer- 
stion  of  the  personal  duties  of  the  master  already  given ;  that 
•the  master  cannot  render  such  duty  non-personal,  no  matter 
to  ivliat  servant  it  may  delegate  this  duty  by  vesting  him  with 
controlling  or  superior  authority  in  regard  thereto.  The 
negligence  of  such  servant  is  the  negligence  of  the  company, 
giving  the  nature  of  the  duty  as  the  test  of  its  being  the  per- 
sonal or  non-personal  duty  oi  the  master,  and  holding  that  the 
instructor  and  master  mechanic,  charged  with  the  duty  of 
keeping  the  appliances  in  repair,  is  the  vice-principal  of  the 
master  as  to  such  duty,  and  not  the  fellow-aervant  of  the 
Ijrakeman.  But  the  importance  of  the  case  for  the  matter  in 
hand  is  the  distinct  personal  duty  of  the  master  to  exercise 
fiontiDaed  supervision  over  the  appliances,  and  keep  them  in 
eood  and  safe  repair,  which  of  course  implies  the  presence 
in  some  way  of  the  master. 

In  Riley's  Case,  27  W.  Va.  145,  the  court  still  deals  with 
the  performance  of  some  personal  duty  of  the  master  by  some 
superintendent,  foreman,  or  other  employe  of  the  company ; 
a  duty  "  which  the  master  has  impliedly  contracted,  or  which 
rests  upon  him  as  an  absolute  duty. '  Here  the  personal 
duty  of  the  master  of  continued  supervision  and  to  keep  the 
same  in  good  and  safe  repair  and  condition  is  this  time  applied 
to  the  railway  and  track  for  the  aee  of  its  employes.  The 
brakeman  on  a  train  consisting  of  one  engine  and  tender  was 
strack  by  a  stump  standing  by  the  side  of  the  railway.  It  was 
the  negligence  of  a  foreman  who  was  intrusted  with  the  per- 
sonal duty  of  the  master  of  keeping  the  road  in  repair. 

The  Cnswell  Case,  found  in  30  W.  Va.  798,  33  Am.  &  Eng. 
R.  Cas.  232,  was  decided  in  1888.  Here  the  plaintiff's  intes- 
tate who  received  the  injury  was  at  work  for  defendant  in  re- 
pairing defendant's  railroad,  and  when  killed  was  on  a  hand 
car,  going  to  the  place  of  work.  Foutz  was  his  foreman  in 
repairing  the  track,  who  stood  in  the  place  of  the  master,  cou- 
_  trolling  and  discharging  those  working  under  him.  It  was  ~ 
by  his  negligence  that  the  deceased  was  injured.  In  the 
opinion  the  liability  is  placed  on  the  ground  of  the  Madden , 
Case  :  "  That  two  servants  of  the  same  master  are  not  fellow- 
servants  when  one  acts  in  a  superior  capacity  to  the  other  in 
regard  to  some  duty  of  the  master."  Tnere  was  collision  of  a 
band  car  on  the  track,  moving  nnder  the  control  of  the  tore- 
man,  with  an  extra  train,  by  the  negligence  of  such  foreman, 
which  caused  the  death  of  plaintiffs  intestate.  Here  the 
foreman  was  in  fact  clothed  by  the  master  with  the  power  tn 
perform  its  duties   to  the   servant  injured,  and   the  ponei- 
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conferred  on  ^e  foreman  vas  detenmned  bj  the  rules  of  the 
company. 

We  oov  return  to  oar  leading  case  upon  the  point  here 
involved— Madden  v.  Railway  Co.,  28  W.  Va.  610  (1886). 
An  engineer  upon  one  train  of  a  railway  company  was  injured 
by  the  negl^ence  of  a  conductor  of  another  train  ranning 
in  an  opposite  direction.  Ifdd,  the  engineer  is  not  the 
fellow-servant  of  said  conductor.  The  court  put  it  distinctly 
on  the  ground  that  the  conductor,  in  controlhng  and  running 
his  train,  is  the  vice-principal  of  the  master,  and  the  master  is 
liable  for  injury  to  its  servants  caused  by  the  negligence  of 
the  conductor  in  muning  and  conducting  its  train.  But 
Snider,  J.,  delivering  the  opinion  of  the  court,  on  page  618, 
says  1  "  The  rule  deduced  from  these  principles  and  authori- 
ties would  seem  to  be  that  two  servants  of  the  same  master 
are  not  fellaw-servants  when  one  acts  in  a  superior  capacity 
to  the  other  in  regard  to  some  duty  due  from  the  master; 
and  the  master  is  liable  for  any  ininries  to  the  subordinates 
caused  by  the  carelessness  or  negligence  of  the  superior." 
Beading  the  headnote  as  given  above  with  this  d^uction 

fiven  in  the  body  of  -the  opinion,  the  conclusion  may  be 
rawn  that  the  conductor  in  control  of  the  railway  train  is,  as 
to  certain  duties,  the  vice-principal  of  the  master,  and  not  the 
fellow-servant  of  the  brakeman  and  other  employes  of  the 
common  master.  The  negligence  in  this  case  was  by  negli- 
gently obstructing  the  track  with  his  own  train,  so  as  to 
cause  a  collision  with  another  train,  causing  the  injury  of  its 
engineer. 

We  have  now  looked  briefly  at  the  Boss  Case  and  at  the 
gronp  of  which  the  Madden  Case  may  be  r^arded  as  the 
centre,  severally  and  separately,  witli  reference  to  their 
peculiar  bearing  on  the  case  in  hand.  Before  I  go  back  and 
put  together  the  details  1  have  been  in  search  of,  and  put 
into  juxtaposition  this  group  represented  by  the  Madden  Case 
and  the  Case  of  Boss,  I  wish  to  preface  it  with  a  matter  of 
common  observation.  I  have  seen  a  few  among  the  very 
many  criticismti  on  the  Boss  Case.  The  leading  one  is  based 
not  on  a  denial  of  one  of  the  principles  impliedly  put  by  the 
majority  at  the  bottom  of  the  ruling,  but  upon  a  misapplica- 
tion of  it,  based  upon  a  mistake,  it  is  said,  in  the  matter  oC 
common  observation.  It  is  a  matter  of  common  observation. 
— the  care  they  take  (the  railway  company),  the  extreme  and 
continual  care  and  watehfulness,  to  make  and  keep  the  way 
safe  before  the  coming  and  going  trains.  The  moving  train 
and  the  way  are  by  eminence,  hterally  as  well  as  in  figure  of 
speech,  "  the  ways  and  the  means  "  to  which  their  persomi], 
as  distinguished  from  their  general,  non-personal  energies  and 
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efforts  Eire  directed.  In  the  Cooper  Case,  the  first  of  the 
groap,  the  learned  judge  iu  hiB  opiuion  takes  continual  BQper- 
-vision  and  watchfalness  as  the  keynote  of  the  railway  com< 
pany's  duty  in  regard  to  the  appliances.  The  same  thing,  in 
the  common  law  proper,  as  compared  with  statute  law  proper, 
to  some  extent  justly  made  the  subject  of  animadversion,  may 
be  of  advantage  during  growth ;  and  all  living  things  must 
grow.  The  common-law  rule  is  not  tied  down  and  hampered 
by  a  fixed  phraseology,  so  that  time  need  not  be  wasted  in 
quibbling  over  words ;  but  that  is  within  the  rule  which  is 
within  the  meaning  of  the  rule,  aud  the  meaning  is  determined 
by  common  rettson  and  common  justice.  In  a  word,  the  spirit 
is  not  killed  by  the  letter.  Hence,  in  the  Madden  Case,  the 
safe  way,  as  well  as  the  safe  appliances,  were  adjudged  to  be 
within  the  rule  requiring  continued  supervision  and  watchful- 
ness. Dr.  Bishop,  as  any  one  familiar  with  his  method  may 
see  who  will  take  the  time  and  trouble  to  examine  with  some 
care  his  chapter  on  Fellow-servants,  entered  the  maze  of  fellow- 
servant  cases,  and  marshalled  them  over  and  over  again  to 
find  the  leading-string,  and  a  test  of  a  rule  which  would  not 
offend  our  common  reason  aud  our  common  sense  of  right 
and  wrong,  which  would  du  right  by  the  companv,  the  master, 
as  well  as  by  the  servant.  His  last  word  upon  tne  subject  is : 
Watchfulness  of  ways  and  appliances  is  the  central  duty 
around  which  cluster  all  the  personal  (non-assignable)  duties 
due  the  servant  from  the  master. 

Beturning  now  to  the  Ross  Case  and  Madden  Case,  and 
leaving  out  of  view  the  reason  of  the  rule  as  resting  alone 
on  the  fact  of  superiority  and  subordination  in  control,  if  we 
take  the  facts  of  the  case  and  the  reason  given  impliedly  by 
Justice  Field  and  bv  Justice  Miller  (a  venerable  name,  we 
may  now  say)  and  others  who  concuiTed,  we  find  it  to  be  the 
duty  of  constant  watchfulness  of  the  way  and  appliances, 
especially  at  the  moving  time  and  place,  at  the  very  moment 
of  its  supreme  importance,  when  the  great  danger  to  the 
appliance  was  the  running  of  it,  and  the  great  danger  of  the 
serious  •obstruction  of  the  way  was  from  the  trains  them- 
selves, monsters  of  power  when  moving  with  the  momentum 
or  500  tons  and  more,  multiplied  by  mors  than  the  speed  of 
the  race-horse,  and  a  fearfm  obstruction  to  encounter  when 
standing  still,  or  when,  as  in  these  two  cases,  thev  were  run- 
ning together,  one  or  both  out  of  time  or  out  of  place  by  the 
faou  of  somebody.  Justice  Field  seems  to  take  it  as  a  con- 
cession that  in  these  supreme  needs  of  watchfulness  and  care 
as  they  arose  from  second  to  second  in  passing  time,  and  from 
foot  to  foot  in  change  of  place,  the  master  was  surely  present; 
and,  if  present,  why  not  select  the  conductor  as  the  one  in 
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conirol  as  his  personal  represeiitatlTe,  and,  in  aabordination 
to  him,  the  engineer,  too,  if  need  be,  both  helping  for  the 
occasion,  together  with  the  operator  at  the  distance,  in  the 
constant  careful  watchfnlness  in  general ;  the  one  with  his 
cunning  hand  on  the  lever,  and  his  steady  eje  to  the  front ; 
the  other,  passing  through  the  appliances  from  end  to  end 
constantly.  And  Judge  SsiDES,  in  the  Madden  Case,  and 
Judge  Gbeen,  quoting  it  with  approval  in  the  Criswell  Case, 
held  the  conductor  to  be  tne  one  in  authority,  discharg- 
ing the  personal  duty  of  the  master,  and  by  that  test  also,  as 
well  aB  by  the  test  of  "  snperior  servant,"  the  doctrine  of 
fellow- servant  did  not  come  into  play.  In  both  cases  there 
was  negligence ;  in  the  Ross  Case,  on  both  trains.  Justice 
FlFJ.T*  takes  the  negligence  found  on  the  going  train,  and 
restricts  the  beaduote  to  that.  Judge  Snydeb  applies  it  is 
effect  to  both. 

This  brings  us  to  the  case  in  hand,  the  facts  of  which  do 
not  require  for  the  solution  of  the  point  of  law  involved  that 
we  shall  put  the  rule  of  the  Madden  Case  upon  the  one 
ground  or  the  other — superioritv  in  isolated  commands,  or 
the  nature  of  the  duty  to  be  discharged.  Both  existed  in  the 
Madden  Case,  as  there  held,  and  both  exist  here.  Whether 
we  call  the  yardmaster  a  conductor  simply,  or  a  conductor 
pro  kac  vice,  is  not  important.  He  was  on  the  ground  in  com- 
mand of  the  train.  It  was  his  duty  to  remove  it,  as  danger- 
ously barring  the  way  of  the  coming  train,  which  he  knew 
must  be  close  at  hand,  and  to  warn  and  give  notice  of  the 
dangerous  obstruction  to  the  expected  train,  according  to  the 
rules.  We  have  already  shown,  and  it  is  not  necessary  to 
repeat,  the  railway  master  cannot,  by  the  requirement  of  its 
rules,  shift  the  burden  of  a  personal  duty  to  other  shoulders, 
and  thus  make  the  doctrine  of  fellow-servant  apply,  because 
it  has  no  power  to  amend  the  general  law.  How  far  it  may 
be  regulated  by  contract,  express  ur  implied,  the  facts  of  this- 
case  do  not  require  us  to  inquire.  This,  I  take  it,  is  the  least 
settled  of  all.  See  Bish.  Non-eont,  Law,  §  674 :  "  If  in  words 
or  by  implication  the  servant  has  uudertakeu  to  assume  a 
risk,  he  cannot  have  compensation  of  the  master  for  an  in- 
jury resulting  therefrom. '  In  the  case  of  Railway  Co.  v. 
Spangler,  44  Ohio  St  471,  28  Am.  &  Eng.  R.  Cas.  319,  Owes, 
C.  J.,  says :  "  The  policy  of  our  law  [as  to  the  superior  ser- 
vant rule]  being  well  settled,  it  only  remains  for  us  to  inqmre 
whether  the  railroad  companies  may  ignore  or  contravene 
that  policy  by  private  contract  with  their  employ^,  stipalat- 
ing  that  they  [the  railway  company]  shall  not  be  held  to  a 
liability  for  the  negligence  of  their  servaats  which  public 
policy  demands  shall  attach  to  them.    The  answer  is  obvious. 


izcdbvGoOgIc 


VOL.  53]  MASTEE  AND  8EBVANT.  631 

Sach  liabili^  is  not  created  for  the  protection  of  the  employes 
tumply,  but  lias  its  re^ou  and  its  foundation  in  public  ue- 
«essity  and  policy,  which  shonld  not  be  asked  to  yield  or  sur- 
render  to  mere  private  interests  and  agreements.' 

This  brings  us  to  the  iostructiouB  respectively  given  and 
refused : 

Plaintiff's  No.  L  This  instruction  states  hypothetically 
but  correctly  what  the  evidence  certified  tended  to  prove, 
with  the  rule  of  the  Madden  Case  correctly  applied. 

Plaintiffs  No.  2.  This  proceeds  upon  tne  supposition,  and 
the  facts  and  nature  of  the  circumstances  show  the  facts  sup- 
posed to  be  true — that  is,  if  plaintiffs  intestate  had  been 
right  at  his  brake  he  could  not  possibly  have  prevented  the 
collision,  and  that,  if  his  thus  being  out  of  place  did  not 
directly  contribute  to  the  injury,  then  plaintiff's  right  to  re- 
cover, if  any,  was  not  thereby  barred.  This  is  the  law,  as 
laid  down  in  the  Biley  Case,  27  W.  Va.  146,  and  in  many  other 
oases. 

Defendant's  No.  1.  This  was  properly  given  for  defendant, 
and  there  is  no  one  to  complain. 

Defendant's  No.  2.  This  was  properly  refused,  because  it 
is  not  in  accordance  with  the  law  laid  down  in  the  Madden 
Case,  and,  if  the  court  in  that  case  put  the  master's  liability, 
not  upon  the  single  fact  that  the  conductor  of  the  train,  as 
anch,  was  performing  a  personal  duty  of  the  master  as  the 
superior  in  control,  but  also  required  tkat  the  conductor 
should  be  in  discharge  of  some  other  personal  duty,  then  it 
at  the  same  held  that,  so  far  as  by  running  his  train  ob- 
structed the  track  to  the  hurt  of  another  and  subordinate 
servant,  he  was,  as  viee-principai  pro  hoc  vice,  in  discharge  of 
the  master's  duty  of  watchfulness  and  care  in  keeping  the 
track  olear.  Besides,  the  instruction  given  by  the  court  in 
amendment  of  No.  2  was  all  that  defendant  could  ask  on  this 
head. 

Defendant's  No.  3.  This  instruction  may  or  may  not  be 
correct,  and  it  was  properly  rejected,  there  beiiur  no  evidence 
fairly  tending  to  show  that  the  injury  directly  and  proximately 
resalted  from  the  negligence  of  the  other  brakeman ;  and, 
even  if  it  did,  it  did  not  do  so  without  the  direct,  intervening 
proximate  help  of  the  negligence  of  the  conductor. 

Defendant's  No.  4.    This  ia  No.  3  in  another  form. 

Defendant's  No.  5.  This  is  abstract  in  one  view  and  incor- 
rect in  the  other,  as  already  shown. 

Defendant's  No.  6.  In  the  Madden  Case  the  engineer  on 
one  train  was  injured  by  the  negligence  of  the  conductor  of 
another  train* 

Defendant's  No.  7.    This,  in  one  part,  assumes  the  fact  ia 
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diapnte, — that  the  negligence  of  the  other  brakeman  caused 
the  collision, — vhile  the  eyidence  shows  that  it  was  bat  the 
occasion ;  nor  is  there  any  evidence  tei}ding  to  show  that  it 
was  the  cause. 

Defendant's  No.  8.  This  instruction  is  based  on  the  theory 
that  the  negligence  of  the  brakeman  on  the  other  train  va& 
the  one  direct,  efficient,  proximate  cause  of  the  injury.  It  was 
properly  refused  as  abstract  if  for  no  other  reason  ;  and,  as 
amended  by  the  court,  and  then  given,  defendant  has  no- 
ground  to  complain  of  it. 

Defendant's  Na  9.  This  is  based  on  the  theory  that,  npon 
the  facts  such  as  there  was  evidence  tending  to  prove,  the 
two  brakemen  and  the  conductor  were  fellow-servants.  If 
there  had  been  any  evidence  tending  to  support  this  theory, 
it  would  have  been  enough,  whether  the  tran^fressors  acted 
jointly  or  severally. 

Defendant's  No.  10.  This  has  been  already  disposed  of. 
There  is  no  evidence  tending  to  show  that  the  negligence  of 
the  other  brakeman  was  the  immediate  cause  of  the  death  of 

SlaintifTs  intestate,  and  the  negligence  of  Spease,  the  con- 
nctor,  the  remote  cause.  The  tendency  of  all, the  evidence 
is  to  show  the  reverse. 

Defendant's  No.  11.  The  tincontradicted  evidence  showB 
that  it  was  the  dnty  of  Yardmaster  Speaae  to  take  and  con- 
duct a  train  down  to  Tug  Creek,  and  bring  back  the  runaway 
cars ;  and  that  brings  him,  for  at  least  the  only  occasion  here 
material,  within  the  rale  in  the  Madden  Case.  The  latter 
clause  of  this  instruction  may  have  been  correct,  bat  it  need 
not  be  examined,  because  the  court  was  not  asked  to  consider 
it  separately. 

Defendant's  No.  12.  The  ground  of  the  first  branch  of  this 
instruction  was  sufficiently  covered  by  instruction  No.  1  given 
for  plaintifr,  and  that  of  the  second  oranoh  by  plaintiff's  in- 
struction No.  2. 

Defendant's  No.  13.  This  one,  also  on  contributory  negli- 
gence, was  covered  in  a  practical,  concrete  way  by  instruchon 
No.  2  given  for  plaintiff. 

Defendant's  No.  14.  The  evidence  shows  affirmatively  that 
the  death  of  the  brakeman  on  the  coming  train  was  not 
caused  contributorily  or  otherwise  by  Daniels'  violation  of 
any  rule,  whether  he  knew  it  or  not,  but  by  the  n^ligence  of 
the  conductor  in  not  observing  the  rule  which  required  him 
to  give  Daniels'  expected  train  WEU*mng  that  the  track  was 
obstructed  by  his,  tne  conductor's,  own  train. 

Defendant  s  No.  15.  This  was  properly  disposed  of  by 
instruction  No.  2  given  for  plaintiff,  which  coveFed  the  same 
point  of  law,  which  has  been  held  to  be  correct  in  sabstanoe. 
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BeBJdes,  it  is  abatract,  there  beiuc  uo  evidence  that  the 
brakeman's  own  conduct  contribatcS  in  auj  degree  to  his 
death. 

Defendant's  N^os.  16, 17, 18,  and  19  were  given.  If  either  of 
them  should  happen  to  be  wrong  in  any  partionlar  (they  seem 
to  be  correct),  plaintiff  is  not  to  blame  for  it. 

In  conclusion,  although  counsel  ahonld  have  full  liberty  to 
manage  their  cases  iu  their  own  way,  present  all  points  of  law 
for  instruction  that  may  arise,  and  the  same  point  in  different 
phases  out  of  abundant  caution,  still  they  should  consider 
that  the  time  of  the  circuit  court  is  precious,  and  that  too 
much  cantion  might  tire  out  the  most  patient  temper. 

Judgment  affirmed. 

Conduetor  as  Follow-iervant  of  Oth«r  Train  hand*.— See  Congreve  v. 
Sauthern  Pac.  R.  Co,,  48  Am.  &  Eng.  R.  Cu.  337,  and  note,  844;  BaM> 
more  &  O.  R.  Co.  v.  Andrews,  pott;  Kerlin  e.  Chicago,  P.  A  St.  L.  R.  Co., 


Baltdeoke  &  Ohio  R  Goi 


it;  8.  Otmut  Court  of  ApptaU,  Zth  Circuit,  June  6, 1899 ;  BO  Fed.  Hep.  726 : 
1  C.  a  A.  «86.) 

Injury  to  Employe— Fallow-ienpanta — Brakeman  and  Conductor  and 
Enfinaar.— The  conductor  and  engineer  of  one  train,  whose  negligence 
a  collision  resulting  in  the  death  of  a  brakeman  on  another  train, 

ucTib 


Jurisdiction  of  Circuit  Court  of  Appoal*. — The  act  of  Congreas  of  Uarch 
Bl,  18B1,  creatJDg  the  circuit  courts  of  appeals,  authorized  the  juri 
of  tboH  courts  to  be  invoked  immediately  after  its  pauage. 

Erbor  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

Sage,  District  Judge. — The  action  below  was  brought  to 
recover  damages  for  the  death  of  Charles  Beynolds,  alleged 
to  have  resulted  from  the  negligence  of  the  defendant  below. 
On  the  14th  day  of  February,  a.d.  1890.  the  de-  cimtfU4. 
ceased  was  a  brakeman  on  west-bonnd  freight  train 
No.  37,  on  the  Chicago  division  of  the  railway  of  the  defend- 
ant below,  and  while  in  the  discharge  of  his  duty  as  such  was 
killed  in  a  collision  with  east-bound  freight  train  No.  88» 
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near  the  town  of  BHirdntcwn,  a  station  on  the  Hoe  of  said  road. 
It  appears  from  th«  bill  of  exceptions  that  npon  the  trial  t«8- 
tiinony  was  introduced  on  the  part  of  the  plaintiff,  and  also 
of  the  defendaot,  "proviDg"  that  train  No.  68,  on  the  data 
named,  left  Garrett,  Ind.,  with  Theodore  Cruder  acting  as 
conductor,  and  J.  M.  Smith  as  engineer.  It  "  was  nm  under 
the  exclusive  orders,  direction,  and  supervision  of  the  train 
dispatcher  and  the  snperinteadent  of  the  Chicago  division  of 
the  defendant's  railroad."  The  train  dispatcher  gave  instruc- 
tions by  telegraph  to  the  engineer  and  conduc^r  as  to  tlie 
movements  of  the  train,  directing  when  and  where  it  should 
stop,  where  it  should  pass  other  trains,  and  all  other  matters 
connected  with  its  running  and  management.  While  it  was 
at  Peshler,  a  station  on  the  line  of  said  road,  a  telegram  was 
sent  by  the  train  dispatcher,  and  delivered  to  the  conductor 
and  engineer,  ordering  them  to  meet  and  pass  train  So.  37  at 
Bairdstown,  but  both  the  conductor  and  engineer  made  the 
mistake  of  reading  "  Bloomdale  "  instead  of  "  Bairdstown," 
Blo<Mudale  being  a  station  east  of  Bairdstown,  and,  so  reading 
the  order,  ran  the  train  past  Bairdstown  without  stopping ; 
the  conductor  of  train  No.  37  having  an  order  from  the  train 
dispatcher  to  meet  No.  88  at  Bau'dstown,  and  moving  his 
train  to  that  station.  The  result  was  that  the  trains  collided, 
and  Reynolds  was  killed.  But  testimony  having  been  offered, 
on  behalf  of  the  plaintiff  below,  tending  to  maintaiu  an  alle- 
gation of  the  petition  that  the  conductor  of  train  No.  88  was 
incompetent,  and  the  engineer  not  only  incompetent,  but  of 
reckless  habitH,  the  court  suggested  to  counsel  that,  as  negli- 
gence of  both  the  conductor  and  engineer,  iu  not  correctly 
reading  their  orders,  was  conceded,  and  as,  in  the  judgment 
of  the  court,  the  testimony  npon  the  other  issue  was  not  suf- 
ficient to  support  a  finding  in  favor  of  the  plaintiff,  the  case 
being  allowea  to  go  to  the  jury  upon  the  sole  question  of  the 
negligence  of  the  conductor  and  engineer  iu  not  properly- 
reading  their  orders,  for  the  reason  that,  in  the  opinion  of  the 
conrt,  that  ueglif^ence  made  the  defendant  liable  in  law,  and 
it  was  not  therefore  material  or  important  that  the  jury  should 
determine  any  other  question.  This  suggestion  was  accepted 
by  counsel,  and  the  court  then  proceeded  to  charge  the  jury. 
The  portion  of  the  charge  upon  which  the  questions  to  be 
here  decided  arise  is  as  follows :  "  There  is  no  fact  to  be 
submitted  to  yon  in  this  case.  The  defendant,  by  its  counsel, 
concedes  that  the  conductor  did  not  properly  read  his  in- 
structions, and  by  such  negligence  caused  Uie  accident  com- 
plained of.  The  conductor  in  this  instance,  the  court  instructs 
yon,  as  a  matter  of  law,  represented  the  defendant.  The 
conductor's  negligence,  therefore,  was  the  negligence  of  the 
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defendant,  and,  the  plaintiff  having  been  without  fault,  tlie 
defendant  is  liable  for  the  injury  sustained.  It  is  therefore 
solelv  a  qnestion  of  damages. '  The  jury  returned  a  verdict 
for  the  plaintiff  on  the  24tn  of  April,  1891,  upon  which,  a  mo- 
tion for  new  trial  having  been  overmled,  a  judgment  for  $4000 
van,  on  the  29th  day  of  July,  1891,  rendered  against  the  de- 
fendant, and  the  caase  v&a  then  brought  to  this  court  by 


The  defendant  in  error  objects  to  the  jurisdiction,  that  the 
verdict  having  been  found  before  the  Ist  of  July,  1891,  for  less 
than  $5000,  the  case  could  not  be  brought  here  by 


».  Bennett,  49  Fed.  Eep.  598  (decided  by  this  court  """"""■ 
October  6,  1891,  and  reported  in  No.  6  of  the  advance  parts 
of  the  United  States  Courts  of  Appeals  Beports),  that  while 
the  then  existing  jurisdiction  of  the  circuit  courts  and  of  the 
supreme  court  was  preserved  up  to  the  Ist  of  July,  1891,  as 
to  all  appeals  penmng  or  taken  before  that  date,  there  was 
also  a  right  of  appeal  to  the  circuit  coarts  of  appeal  from  the 
time  the  act  was  passed ;  and,  consequently,  that  the  writ  of 
error  in  that  case,  which  was  taken  ou  the  24th  day  of  June, 
1891,  was  properly  taken,  and  that  this  court  had  jurisdiction 
of  the  case.  The  court  cited,  as  sustaining  this  ruling.  In  re 
Claasen,  140  U:  S.  200.  The  objection  to  the  jurisdiction  is 
overruled. 

There  is  but  a  single  exception  to  the  charge,  and  that  is  a 
general  one.  The  only  question  to  be  considered  is  whether, 
upon  all  the  evidence,  the  verdict  and  judgment  in  Br»k«n»»  u 
favor  of  the  plaintiff  below  should  be  sustained.  raitnw.Hnut 
More  precisely  stated,  it  is  whether  the  plaintiff  in  i>r"»a"«tar 
error  was  liable  to  the  defendant  in  error  for  the  "'  •■Bi"«r. 
negligence  of  the  conductor  of  train  88,  which  it  is  conceded 
caused  the  collision  and  the  death  of  Reynolds.  If  so,  the 
judgment  must  stand ;  if  not,  it  must  be  reversed.  The  facts 
are  not  in  dispute.  The  suggestion  made  by  the  trial  judge 
that  the  allegations  that  the  conductor  and  engineer  of  No.  88 
were  incompetent,  and  the  engineer  reckless,  were  not  sus- 
tained by  the  evidence,  was  accepted  by  counsel  for  the 
respective  parties.  The  jury  was  instructed  that  the  conduc- 
tor represented  the  railroad  company,  that  his  negligence 
was  the  negligence  of  the  company,  and  that,  fieynolds  having 
been  without  fault,  the  company  was  liable  for  damages  re- 
sulting from  his  death. 

Counsel  for  defendant  in  error,  in  support  of  this  instruc- 
tion, cite  numerous  cases  to  which  it  may  be  as  well  at  the 
outset  to  refer.  Railroad  Co.  v.  Ross,  112  U.  S.  377,  17  Am. 
&  Eng.  R.  Cas.  501,  is  clearly  distinguishable  from  this  case. 
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There  the  iojuiy  to  the  plaintiff,  a  locomotive  eagineer,  -was 
received  in  a  coUisioir  canaed  bj  the  negligence  of  the  con- 
dactdt  of  the  train,  to  whose  orders  he  was  subject  The 
court  held  that  the  railroad  company  was  liable,  recognizing 
a  distinction  "  between  servants  of  a  corporation  exercising 
.no  supervision  over  others  engaged  with  them  in  the  same 
employment,  and  agents  of  the  corporatiou  clothed  with  the 
control  and  management  of  a  distinct  department,  in  which 
their  dutj  is  that  of  direction  and  superintendence,"  and  that 
"  the  conductor  of  a  railway  train,  who  commands  its  move- 
ments, directs  when  it  shall  stop,  at  what  stations  it  shall  stop, 
at  what  speed  it  shall  run,  ana  haa  the  general  management 
of  it,  and  control  over  the  persons  employed  upon  it,  repre- 
sents the  company,  and  therefore  that  for  injuries  resulting 
from  his  n^ligent  acts  the  company  is  responsible."  It  ia 
insisted  for  the  plaintiff  in  error  that  in  that  case  the  engineer's 
train  was  a  regular  freight,  running  on  schedule  time,  while 
in  this  oaBe  the  trains  were  running  under  special  orders  by 
telegraph,  directing  ^ery  movement  and  stop.  Bnt  in  the 
CosB  Case  the  conductor  was  under  special  order  by  telegraph 
to  hold  hia  train  at  South  Minneapolis  until  the  gravel  tram, 
which  was  a  wild  train,  should  pass,  and  it  was  the  coDdnctor's 
neglect  of  that  order  which  caused  the  colliaion.  Besides, 
there  is  no  difference  in  principle  between  the  regular  printed 
time-table  or  schedule  and  a  apecial  schedule  or  time-table 
sent  by  telegrapli.  In  either  case  the  movement  of  the  train 
is  directed  by  tne  company,  and  in  botii  cases  the  control  and 
management  of  the  tram  under  way,  whatever  the  orders,  are 
vested  in  the  conductor,  or  generally  in  the  conductor  and 
engineer — in  the  latter  to  the  extent  of  authorizing  him  to 
disregard  instniotions  given  by  the  conductor  in  conflict  with 
the  regular  schedule  or  with  special  orders ;  but  the  subordi- 
nates on  the  train  are  mere  servants,  entirely  subject  to  the 
orders  and  control  of  the  conductor,  and  ubt  supposed  to  know 
the  contents  of  special  orders,  or  even  that  they  exist.  Aa  to 
them  the  contpany  speaks  throngh  the  conductor,  who  is 
therefore,  in  that  oehalf,  ao  far  as  they  are  concerned,  the 
representative  of  the  company.  In  the  Boss  Case  the  con- 
ductor failed  to  show  his  apecial  order  to  the  engineer,  as  it 
was  his  duty  to  do,  and  hence  the  engineer  was  in  fact  alto- 
gether a  snbordinate.  In  this  case  Cruder,  the  conductor  of 
train  Ko,  88,  had  no  supervision  or  control  over  Reynolds, 
brakeman  on  train  No.  37,  and  there  was  no  negligence  on  the 
part  of  the  conductor  or  the  engineer  of  train  37.  The  negli- 
gence was  exclusively  that  of  the  coudactor  of  train  No.  88. 
Bailroad  v.  Bosa  ia  therefore  not  an  authority  in  favor  of  Uie 
defendant  in  error. 
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Bailroad  Co.  v.  Herbert,  116  U.  a  642, 24  Am.  &  Eng.  R  Cas. 
407,  does  not  apply-  That  case  was  decided  npoa  the  ground 
that  it  was  the  dflty  of  the  railway  company  to  look  after  the 
condition  of  the  cars,  and  see  that  the  machinery  and  appli. 
ances  aaed  to  move  and  stop  them  were  kept  in  repair  and  in 
good  working  order,  and  that  if  the  peraon  appointed  by  it, 
and  charged  with  that  duty,  neglected  it,  and  injnir  resulted, 
the  company  was  liable,  because  that  person,  so  far  as  that 
duty  was  concerned,  was  the  representative  of  the  company. 
In  that  case  a  brakeman  was  injured  in  attempting  to  set  a 
brake  which  was  out  of  order.  The  court  held  that  the  railway 
company  could  not  delegate  to  a  servant  its  duty  to  keep  its 
cars  and  their  machinery  and  appliances  in  order,  so  as  to 
exempt  itself  from  liability  for  iujoiy  caused  to  another  servant 
by  its  omission. 

The  principle  governing  that  casd  was  rec<^piized  aUo  in 
HoBgh  V.  Railway  Co.,  100  U.  S.  217,— another  case  cited  for 
defendant  in  error,  as  an  exception  to  the  general  rule  exempt- 
ing the  common  master  from  liability  to  a  servant  for  injones 
caused  by  the  negligence  of  a  fellow-aervant, 

Bailway  Co.  v.  Cummings,  106  U.  8.  700,  11  Am,  &  Eng.  B. 
Cas.  254^  is  an  aathority  to  the  ^oint  that  if  the  negligence  of 
the  company  itself  had  a  share  m  producing  the  injury  com- 
plained of  to  one  of  its  servants  the  company  was  liable,  even 
thongh  the  negligence  of  a  fellow-servant  was  contributory 
alsa     But  the  point  does  not  arise  in  this  case. 

In  Steamship  Co.  v.  Merchant,  133  IT.  S.  375,  the  supreme 
court  decided  that  the  court  below  erred  in  not  directing  a 
verdict  for  the  defendant,  the  plaintiff,  the  stewardess  of  the 
vessel,  having  fallen  overboarcl  because  of  the  giving  away  of 
-  a  railing  at  a  gangway,  against  which  she  leaned  in  attempting 
to  empty  a  bucket  over  the  side  of  the  vessel  The  porter  and 
the  carpenter,  who,  the  court  held,  were  her  fellow-servants, 
had  left  the  railing  insecure,  knowing  that  it  was  so.*  There 
is  nothing  comforting  to  the  defendant  in  error  in  that  case. 

In  Railway  Co.  v.  Botsford,  141  U.  8.  250,  47  Am,  &  Eng. 
B.  Cas.  406,  the  last  of  the  citations  from  the  supreme  court 
reports  in  the  brief,  the  ouly  question  considered  or  passed 
upon  was  whether  a  court  of  the  United  States  has  the  power 
to  order  a  plaintiff,  in  an  action  for  an  injury  to  the  person,  to 
submit  to  a  surgical  examination  in  advance  of  the  tnal,  which 
has  not  the  remotest  relation  to  any  question  before  the  court 
in  this  case.  The  citation  was  probably  by  mistake  or  inad- 
Tertenoe.  A  number  of  cases  from  the  Federal  Reporter  are 
cited,  but  they  need  not  be  referred  to  in  detaiL  The  cases 
decided  by  the  supreme  court,  and  cited  and  to  be  cited  in 
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tills  opiiiioD,  will  be  foand  to  be  conclusive  npon  all  the  qties- 
tioQS  involved  iu  tLis  case. 

We  turn  now  to  Eandall  v.  Railroad  Co..  109  U.  a  478, 15 
Am.  &  Eng.  B.  Cas.  243,  cited  for  the  plaintiff  in  error.  That- 
was  the  first  case  in  which  the  court  imdertook  to  ddtermine 
who  are  and  who  are  not  f ellow-aervanta ;  not  bj  a  precise  and 
exhaustive  definition,  for  the  law  is,  in  its  wisdom,  chary  of 
BQch  definitions,  but  by  giving  a  definition  sufficient  for  the 
decision  of  the  case.  The  action  was  by  a  brakeman  for  per- 
sonal injuries  received  while  working  a  switch  by  being  struck 
by  one  of  the  company's  locomotive  engines.  The  court, 
declining  to  weigh  tne  conflicting  views  of  the  courts  of  the 
several  states,  held  that  persons  standing 'in  the  relation  to 
each  other  occupied  by  the  plaintiff,  who  was  brakeman  on  a 
freight  train,  and  the  engineman  of  another  train,  who,  COD- 
irolUng  that  train,  and  driving;  his  engine  at  a  speed  of  about 
12  miles  an  honr,  with  no  light  except  the  headlight,  and 
without  ringing  the  bell  or  sounding  the  whistle,  caused  the 
injury,  were  fellow-servants,  neither  working  under  the  order 
or  control  of  the  other,  and  each,  by  entering  into  his  contract 
of  service,  taking  upon  himself  the  risk  of  the  negligence  of 
the  other  in  performing  his  service ;  and,  therefore,  that  neither 
could  maintain  an  action  against  the  corporation,  their  com- 
mon master,  for  an  injury  caused  bv  sucli  negligence.  The 
relations  of  those  persons,  each  to  tlie  other,  were  not  in  any 
material  respect  or  in  a  single  essential  different  from  the 
relations  of  the  plaintiff  below,  a  brakeman  on  one  freight 
train,  to  the  conductor  and  engineer  of  the  other  freight  train. 
In  the  Bandall  Case  the  engineer  was  in  command,  and  by  his 
negligence  In  moving  his  train  caused  the  injury.  In  this  case 
the  conductor  was  in  command,  or,  if  we  say  the  conductor 
and  engineer  were  jointly  iu  command,  we  do  not  alter  the 
case,  and,  by  moving  the  train  in  negligent  disregard  of  special 
orders,  caused  the  injury.  It  is  now  easy  to  answer  the 
question  put  by  counsel  for  defendant  in  error,  namely,  snp- 

Sose  in  the  collision  a  brakeman  had  been  killed  also  on  train 
o.  88,  and  the  administrator  of  his  estate  had  brought  suit 
to  recover.  Uuder  the  rule  in  the  Itoss  Case,  the  court  would 
direct  a  verdict  for  the  plaintiff  for  such  sum  as  the  jury  might 
award,  instructing  the  jury  that  the  conductor,  by  reason  of 
his  control  and  management  of  the  train,  represented  the  com- 
pany, and  that  his  negligence  was  the  negligence  of  the  com- 

lany.     Next  comes  ou  the  case   of  the  defendant  in  error. 

Jpon  what  theory,  ask  counsel,  could  the  court  instruct  the 
jury  in  that  case  that  the  conductor  of  tr^u  88  was  not  the 
representative  of  the  company,  but  only  a  fenow-8er>-ant ? 
This  is  a  fair  test  question,  iu  effect  calling  upon  the  court  to 
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reconcile  the  Koss  Caee  and  the  Randall  OaBe.  Thej  are  not 
at  variance.  The  expression  "  representative  of  the  company  " 
vas  used  bj  the  Bnpreme  court  in  tlie  Boss  Case  in  a  limited 
sense,  havinj^  reference  to  the  conductor's  relations  to  those 
snbject  to  his  orders,  and  not  in  sn  absolnte  or  unlimited  sense, 
which  is  the  sense  necessary  to  give  point  to  the  question.  The 
court  said,  referring  to  the  conductor :  "  In  uo  proper  sense 
is  he  a  fellow-servant  with  the  fireman,  the  brakemen,  the 
porters,  and  the  engineer.  The  latter  are  fellow-servants  in 
the  running  of  the  train  under  his  directions ;  as  to  them  and 
the  train,  he  stands  in  the  place  of,  and  represents,  the  cor- 
poration." Applying  the  expression  relatively,  as  it  was 
applied  by  the  supreme  court,  the  conductor  of  train  88  was 
the  representative  of  the  company  as  to  the  engineer,  the 
fireman,  and  tlie  brakeman  on  that  train,  because  they  were 
under  his  direction.  But  the  conductor  of  train  88  occupied 
no  such  relation  to  the  employes  on  train  37.  He  had  no 
authority  over  them.  They  were  entirely  independent  of  his 
direction  or  control,  being  subject  tu  the  conductor  of  their 
own  train,  and  therefore  the  plaintiff  below  was  not  entitled 
to  recover.  The  charge  was  erroneous  because  of  the  failure 
of  the  trial  judge  to  recognize  the  distinction  above  pointed 
out  Under  the  authority  of  the  Randall  Case,  the  jury  should 
have  been  instructed  that  the  plaintiff  below  and  the  conductor 
of  train  88  were  fellow-servants,  and  a  verdict  directed  accord- 
ingly. As  it  was,  the  conductor  was  recognized  as  the 
representative  of  the  company,  not  only  as  to  its  employes 
over  whom  he  was  placed,  out  also  as  to  those  over  whom  he 
h^  no  authority  whatever,  and  was  not,  actually  or  construct- 
ively, or  in  any  sense,  a  representative  of  the  company. 

[Die  law  controlling  this  case  is  well  stated  in  Ilailway  Co. 
V.  Devinuey,  17  Ohio  St.  198t  as  follows  :  "  A  railway  company 
is  not  liable  in  damages  to  a  brakeman  on  one  of  its  trains- for 
injuries  sustained  by  him  in  a  collision  of  his  train  with  an- 
other train  of  the  same  company,*  where  the  collision  occurred 
by  means  of  the  negligence  of  the  conductor  or  engineer,  or 
both,  of  such  other  train,  unless  it  appear  that  the  company 
was  guilty  of  a  want  of  ordinary  care  in  the  selection  and  em- 
ployment of  an  incompetent  conductor  or  engineer,  through 
whose  negligence  the  collision  occurred." 

The  exception  to  the  charge  upon  the  trial  below  was  well 
taken.    The  judgment  will  be  reversed,  with  costs. 

Conductor  u  Follow-Mrvantof  othor  Trainhkndt. — See  D&niete.  Cbesit- 
peake  &  O.  R.  Co.,  and  note,  mnlt,  pp.  G03,  SiZ. 

CemduOor  andSngi/uer  of  Tao  Colliding  Traiiu. — A  conductor  of  one 
train  is  a  fel1oT-Kr*ant  of  aa  engineer'on  another  train  through  whoso 
negligence,  in  running  contrary  to. rules,  a  colliiion  is  caused  and  the  con- 
S8A.  &E  R.  Cas.-Si 


D.cnzcdbvGoOglc 


C30  KEIfLlN   V.   CHICAGO,    ETC.,   R.    CO.  [vOL.  53 

ductor  killed.     Earight  t.  Toledo,  A.  A.  &  N.  H.  R  Co.,  (Mich.,  Nor.  t, 
IS&3,)  S3  N.  W.  Rep.  S36. 

Braitman  and  Conductor  and  Enfinter. — A  brakemau  ii  i  fellow-Mrrtuit 
of  K  conductor  and  an  eogineer  an  tbe  aame  train  through  whom  negli^noe 
in  disobeying  ordera  a  collision  is  caused  and  the  brakeman  ujuied. 
Nortben  FmuSc  R.  Co.  t.  Cavanaugh  (C.  C.  A.),  SI  Fed.  Rep.  S17. 


CmcAoo,  FrrrsBUBO  &  St.  Lotus  B.  Co.  efoL 

iU.  8.  CireuU  Court,  D.  Indiana,  April  21,  1692;  50  Ftd.  R>p.  185.) 

Injury  to  Employa — Fellow-tarvanta — B>cg''C*'****^r 'l'**'  CoMluoter. — 
A  b^gage-mastci  on  one  train,  killed  through  tbe  aegliMnce  of  a  conductor 
on  another  train  in  bringing  about  a  collision,  ia  a  fetTow-aerrant  of  aoch 
conductor. 

Sama— I ncom  patent  Fallow-Mrvant — Pleading. — In  an  action  for  the 
death  of  a  baggage-master  caused  b;  the  negligence  of  a  conductor,  a  com' 
plaint  averring  that  the  conductor  was  not  careful,  skilful,  and  attentiTe, 
which  was  known  to  the  defendant,  and  that  the  death  of  the  ba^sge- 
master  was  caused  by  the  negligence  of  the  conductor,  is  sufficient  to  with- 
stand a  demurrer. 

At  law. 

FimA  de  Finch,  for  plaintiff. 

8.  0.  Pickena,  for  defendants. 

BaK£B,  District  Jndf^e. — Complaint  in  two  paragraphs,  to 
each  of  which  the  defendants  severallj  demur  for  want  of 
facts. 

The  first  paragraph,  so  far  as  material  to  the  present  inqnirj, 
alleges  that  the  plaintiff's  intestate  was  in  the  employ  of  the  de- 
fendant.  as  bapfgage-master,  having  charge  of  a 
ba^age  car  of  one  of  the  passenger  trains  ran 
by  defendant  between  Chicago,  III.,  and  Indianapolis,  Ind., 
known  as  "Louisvilld  No.  14 ; '  that  another  one  of  the  de- 
fendant's passenger  trains,  running  between  Chicago,  DI.,  and 
Cincinnati,  Ohio,  of  which  Thomas  Lamb  was  conductor,  was 
known  as  "Cincinnati  No.  13;"  that  said  defendant's- railway 
between  Logansport  and  Kokomo,  in  the  state  of  Indiana, 
consisted  of  a  single  track ;  that  at  the  time  of  the  collision 
causing  the  death  of  plaintiff's  intestate  the  train  known  as 
"  LonisviUe  No.  14  "  was  running  from  Iiogansport  to  Kokomo 
at  the  rate  of  40  miles  an  hour,  having  the  right  of  way  over  the 
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train  known  as  "  Cincinnsti  No.  13 "  between  said  points ; 
that  said  conductor,  Lamb,  knew  that  the  train  known  as 
""  IionifiTille  No.  U  "  had  the  right  of  way  between  said  points, 
and,  without  ascertainiog  wheUier  it  haid  pasaed  Kokomo  or 
not,  he  carelessly  and  negligently  proceeded  with  his  train 
upon  said  single  track  from  Eokomo  toward  Logansport, 
and  when  about  one  mile  from  Kokomo,  and  while  running  at 
the  rate  of  40  miles  an  hour,  his  train  came  in  collision  with 
the  train  known  as  "  Louisville  No.  li,"  causing  the  intestate's 
death  without  fault  on  his  part  The  sufficiency  of  this  para- 
graph hinges  on  the  question  whether  the  baggage-master  of 
the  train  known  as  "  Louisville  No.  14  "  was  the  fellow-servant 
of  the  conductor  of  the  train  known  as  "  Cincinnati  No.  13." 
It  is  argued  by  the  counsel  for  the  plaintiff  that  the  aver- 
ment that  the  conductor  was  placed  in  charge  of  the  train 
known  as  "  Cincinnati  No.  13  "  shows  that  he  was  the  repre- 
sentative or  vice-principal  of  the  defendant  in  such  sense 
that,  as  to  the  employes  of  the  defendant  on  the  train  known 
as  "  Louisville  No.  14,"  his  negligence  was  the  negligence  of 
the  defendant. 

It  is  settled,  wherever  the  common  law  prevails,  b»«»«»«»« 
that  the  common  master  is  not  responsible  to  one  ui  nwdacwr 
servant  for  an  injury  caused  by  the  negligence  of  a  '"  '•i'"- 
fellow-servant  Railway  Co.  v.  Ross,  112  U.  S.  """^ 
377,  17  Am.  &  Eng.  R.  Cas.  501 ;  Taylor  v.  Railroad  Co.,  121 
Ind.  124,  41  Am.  &  Eng.  R.  Cas.  437.  Few  guestions,  how- 
-ever,  have  given  rise  to  more  conflicting  opinion  than  vhen 
and  under  what  circumstances  an  employ^  engaged  in  the 
service  of  a  common  master  stands  in  the  place  of  the  master 
.as  his  vice-principal,  or  alter  ego,  as  to  other  employes. 
Courts  and  text-writers  are  generally  ^p-eed  that  the  fact  that 
one  employe  is  the  superior  of  the  other  is  not  controlling. 
The  question  is  not  one  of  rank,  and  it  cannot  be  solved  by 
the  inquiry.  Is  one  employ^  superior  to  the  other?  Railway 
Co.  V.  Adams,  105  Ind.  151,  23  Am.  &  Eng.  R.  Cas.  408 ; 
McCosker  v.  Railroad  Co.,  84  N.  T.  77,  6  Am.  &  Eng.  R.  Cas. 
£64.  Regardless  of  rank,  whenever  the  employ^  is  engaged 
in  the  penormance  of  duties  which  the  law  has  devolved  upon 
the  master,  and  has  required  him  personally  to  perform,  snch 
employ^,  in  every  snch  case,  stands  as  the  master's  representa- 
tive as  to  other  employes.  The  master  is  constructively  pres- 
ent and  acting  through  snch  representative. 

Among  the  duties  which  the  master  is  required  personally 
to  perform  are  those  of  providing  for  the  employ^  reasonably 
safe  tools  and  appliances  with  which  to  work,  reasonably  care- 
ful and  competent  fellow-servants,  and  reasonably  safe  place 
in  which  to  work.    In  providing  these  the  master  is  required 
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to  exercise  ordiuarj  care  and  diligence,  and  for  failure  causing 
injury  he  is  responsible  to  an  employ^  free  from  contribatorj 
negligence.  When  the  master  chooses  to  del^ate  the  per- 
formance of  these  duties  to  another,  the  delegate  stands  pro 
hoc  vice  for  the  master.  His  negligence  is  the  negligence  of 
the  master.  It  is  also  generally  agreed  that,  where  an  em- 
ploye  is  placed  in  charge  of  the  entire  business  of  the  master, 
he  represents  the  master  as  vice-priuclpaL  So,  also,  where 
an  employe  is  placed  in  charge  of  an  entire  department,  so 
that,  in  respect  ol  that  department,  he  has  full  control,  he  is 
a  vice- principal,  and  not  a  fellow-servant,  as  to  his  subordi- 
nates, and  his  negligence  is  that  of  the  master.  Thus  it  has 
been  held  that  the  general  superintendent  of  a  railroad,  the 
superintendent  of  a  division,  the  superintendent  of  bridges, 
the  road-master,  the  master-mechanic  having  general  charge 
of  the  machine-shops,  represent  the  master  as  to  subordinate 
employes,  and  their  negligence  as  to  such  employes  has  been 
held  to  be  that  of  the  master.  Taylor  v.  Bailroad  Co.,  supra. 
And  in  the  case  of  Railway  Co.  v.  Ross,  112  U.  S.  377,  17  Am. 
<&  Eng.  R.  Cas.  501,  it  has  been  held  that  the  condnctor  of  a. 
.train  of  which  he  has  entire  charge,  as  to  his  subordinates  on 
the  same  train,  is  to  be  deemed  to  be  the  representative  of 
the  company.  This  is  pat  upon  the  ground  that  he  is  clothed 
with  the  general  supenntendence  of  the  train  and  its  move- 
ments, and  has  conHded  to  him  the  power  to  command  and 
control  the  entire  train-crew. 

It  is  held  by  some  courts,  where  the  master  places  one 
employ^  in  a  position  of  autliority  over  other  employ^  who 
are  under  his  control,  although  all  are  engaged  in  a  common 
service  or  undertaking,  that  such  superior  stands  for  and 
represents  the  master  as  to  Such  subordinates.  It  is  too 
firmly  settled  in  this  state  to  be  longer  open  to  serious  debate 
that  the  mere  fact  of  superiority  and  subordination  among 
employes  engaged  in  a  common  service  or  undertaking  does 
not  make  the  superior  a  vice-principal.  If  such  were  the  law, 
every  boss  or  foreman  having  charge  of  workman  would  stand 
for  tne  master.  The  exigencies  of  every  considerable  business 
enterprise  require  the  employment  of  men  charged  with  dif- 
ferent duties,  and  occupying  positions  of  different  power  and 
responsibility.  So  long,  however,  as  they  are  all  engaged  in 
a  common  service  or  undertaking,  each  in  his  place  coutribaU 
ing  to  the  accomplishment  of  a  common  object,  they  are  all 
fellow-servants,  if  the  service  or  nndertaking  is  one  which  the 
law  does  not  require  the  master  personally  to  perform.  If  it 
were  conceded,  nowever,  that  the  superior  represented  the 
master  so  far  as  he  was  empowered  to  command  or  control 
Lis  subordinates,  this  would  not  be  controllii^  on  the  qaes- 
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tion  ander  coasideratioD.  The  death  o{  the  plaintiff's  intdB' 
iate  vaa  not  cansed  by  his  obedience  to  anj  order  or  com- 
mand of  a  superior  clothed  irith  power  of  control.  The  fatal 
injnrT  was  cansed  bj  the  negligence  of  Condactor  Lamb  in 
mnning  fais  train  on  the  time  of  the  train  on  which  the  plain- 
tiff's intestate  was  employed. 

It  is  claimed  that  the  case  of  Railway  Co  v.  Boas,  mpra,  is 
decisive  of  the  question  here  involved.  It  is  difficult,  if  not 
impossible,  to  harmonize  that  case  with  the  current  of  the 
aautorities .  iu  England  and  in  this  country.  If  sound,  it 
reaches  the  border-line,  and  ought  not,  in  my  judgment,  to 
be  held  to  be  controlling,  except  in  cases  presenting  the  same 
facts.  Howard  v.  Railway  Co..  26  Fed.  Rep.  837,  24  Am.  & 
Eng.  R.  Cas  448.  In  that  case  the  engineer  whose  death  was 
.caused  by  the  negligence  of  the  conductor  was  Employed  on 
'  the  satae  train  with  the  negligent  conductor.^  Here  the  con- 
ductor and  baggage-master  who  was  killed  were  employed  on 
different  trains.  It  has  been  held  that  this  circumstance 
ought  not  to  make  auy  difference  in  the  rule  of  decisiooi. 
JElagsdale  v.  Railway  Co.,  42  Fed.  Rep.  383.  That  might  be 
tme  in  states  where  such  an  application  of  the  rule  wonld  not 
be  in  conflict  with  the  settled  law  of  the  state  where  the 
injury  occurred.  Where  the  rule  of  decision  in  the  case  last 
cited  is  in  harmony  with  the  rule  of  decision  in  the  state 
courts,  I  shonld  think  it  ought  to  be  followed.  It  seems  to 
me  that  there  is  sound  reason  for  holding  that  the  Ross  Case 
is  not  controlling  on  the  question  in  hand.  The  law  requires 
that  railroad  companies  snail  adopt  and  promulgate  general 
rules  and  regulations  for  the  government  of  their  employes 
and  for  the  operation  of  their  railways.  It  is  matter  of  com- 
mon knowledge  that  the  duties  of  every  employ^  on  all  pas- 
senger trains  are  regulated  by  genend  rules,  except  when 
temporarily  changed  or  modified  by  special  orders.  Every 
employe  on  the  train,  from  conductor  to  brakeman,  in  run- 
ning the  train  is  acting  under  the  orders  of  a  common  superior, 
charged  with  the  control,  direction,  and  movement  of  all  trains 
on  the  entire  road,  or  of  some  integral  portion  of  it.  All  con- 
ductors, engineers,  firemen,  brakemeu,  and  others  employed 
in  the  movement  of  trains  are  acting  under,  and  are  engaged 
in  carrying  ont  the  general  or  special  orders  of,  a  common 
superior,'  who  stands  as  the  representative  of  the  common 
master.  While  the  exigencies  of  the  business  require  that 
some  employ^  should  have  charge  of  the  actual  running  of 
each  particular  train,  all  are  nevertheless  engaged  in  the  same 
common  undertaking,  under  the  direction  and  control  of  a 
common  superior,  who  represents  the  common  master.  On 
principle  it  would  seem  that  all  employes  thus  engaged  in  a 
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common  aerrioe,  acting  under  the  control  and  diiection  of  a 
common  superior,  ought  to  be  deemed  to  be  co-empIoy^s. 
These  considerstiona  dlstingniah  the  present  case  from  th& 
case  of  Eailwa;  Co.  v.  Boss,  rapni. 

The  relatiouH  and  the  rights  and  duties  of  htisband  and 
wife,  parent  and  child,  guardian  and  ward,  master  and  ser- 
vant, and  other  like  relations,  in  our  dnal  form  of  government, 
are  matters  of  local  sud  state  regnlation.  The  control  of 
each  relations  was  reserved  to  the  people  or  to  the  statea, 
respectivelj,  with  auzioas  solicitude.  The  harmony  of  the 
relations  between  the  operations  of  the  state  and  national 
governments  can  alone  be  maintaiDed  by  mutual  respect  for 
and  reooguition  of  the  rights  of  each.  In  this  case,  tne  rela- 
tion of  the  conductor  and  baggage-master,  and  the  relation  of 
each  to  the  defendant,  was  purely  a  matter  of  state  concern, 
and  was  wholly  dependent  on  state  law.  The  right  of  action 
for  the  death  of  the  plaiutifiTs  intestate  is  given  solely  by  thft 
law  of  the  state.  Such  cousideratious  prove  with  convincing 
force  that  there  should  be  no  conflict,  touching  these  matters, 
between  the  state  courts  and  the  federal  courts  when  admin- 
istering the  state  law  on  the  same  state  of  facts.  I  think  the 
plaintiffs  intestate  was  the  co-servaut  of  the  negligent  con- 
ductor. It  results  that  the  demurrer  to  the  first  paragraph 
of  the  complaint  must  be  sustained. 

I  think  the  second  paragraph  of  the  complaint  is  sufficient. 

It  contains  all  the  formal  allegations  necessary  to  constitute 

a  good  cause  of  action.     Among  other  grounds  of 

'■"^^Jj*'*     negligence  it  avers  that  Lamb  was  not  a  careful, 

"'  *'  skilful,  and  attentive  conductor  for  a  passenger 
train,  which  was  known  to  defendant,  and  that  the  death  of 
plaintifrs  intestate  was  caused  by  the  negligence  of  the  con- 
ductor. While  the  paragraph  is  not  very  artistically  drawn^ 
I  think  it  contains  enough  facts  to  withstand  a  demurrer. 

The  demurrer  to  this  paragraph  is  therefore  overruled. 

Conductor  on  Ons  Triin   it  FBllow-Mrvftnt  of  Employat  on  Another. — 

See  Bftltimore  &  Ohio  R.  Co.  s.  Andrews,  sod  note,  anU,  pp.  533,  B2i. 

Incompetent  Fellow-S«rvantt, — Maiter't  Duty  to  Employ  StU/vt  Mm. — 
The  dut;  of  a  railroad  company  to  emplo;  rcMonabty  skilful  helpers  to  its 
blacksmitha  in  its  shops  is  dischareed  if  the  foreman  employing  them  exer- 
cieed  ordinary  care.  Helrille  t.  Missouri  River,  F.  B.  &  G.  R.  Co.,  (C.  G. 
W.  B.  Mo.. 148  Fed.  Rep.  830. 

EwneUdge  of  Ijiampetinoy  by  Employer. — In  Reiaer  e.  FeaDsylvania  Co., 
{Pa.,  Nor.  ll,18S3,)3SAtl.  Rep.  175,  itwaHhcldthatamasterisnotUable 
for  the  negligence  of  an  incompetent  fellow-servant,  unless  it  is  shown  that 
he  knewor  by  reasonable  diligence  could  have  known  of  such  iocompeteocy. 
Where  the  offending  employ^  is  a  telegraph  operator  the  fact  that  the 
company's  chief  train  dispatcher  knew  of  his  incompetency,  but  without 
authority  to  discharge  him,  cannot  impute  knowledge  to  the  company. 
The  court  said:  "It  is  contended  by  tb«  appellant,  on  the  aat&ontj  of 
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Lewis  B.  Seifert,  116  Pa.  Bt  628,  that  Perdue  vu  a.  Tice-principal,  aod  that 
his  knowledge  of  the  incompetency  of  tbe  station  agents  and  telegraph 
operators  in  tbe  Berrice  of  the  componj  must  be  considered  as  its  knowl* 
edge.  This  might  be  so  if  he  was  clothed  with  the  power  of  emplojing 
and  discharging  such  servants.  But  he  was  not  chared  b;  the  company 
with  its  duty  in  reference  to  the  selection  and  retention  of  its  employia. 
To  the  extent  that  he  was  the  Tepresentatire  of  tbe  company  in  the  perform- 
ance of  a  positive  duty  it  owed  to  ita  servants,  it  is  reeponsible  to  them  for 
his  negligence,  but  beyond  that  it  is  not.  The  contention  of  tbe  appel- 
lant that  the  knowiedve  of  Perdue  respecting  the  qualifications  of  Grossman 
was  the  knowledge  of  Lhe  company  finds  no  support  in  Lewis  e.  Seifert, 
tapra.  In  that  cate  the  company  was  held  liable  for  an  injury  to  an  em- 
ploy^ caused  by  tbe  negligence  of  its  representative  in  the  performance  of 
a  duty  it  owed  to  its  servants.  In  this  case  the  death  of  Reiser  was  attrib- 
utable to  the  negligence  of  Crosaman,  who  was  his  fellow-serrant,  and,  as 
the  company  was  not  in  default  in  employing  him,  or  in  retaining  bim  in 
iU  service,  it  is  not  responsible  for  the  consequences  of  his  negligent  act." 

Fiaxntiff'*  Ijfnoranee  o/  Inamtpetene}/.— In  i,mtct.ioa  for  injuries  to  a  round- 
house employ^  caused  by  the  negligence  of  a  locomotive  ensineer,  allega- 
tions charing  that  the  engineer  was  not  skilled  or  practical  but  was  in- 
competent, and  that  the  defendant  was  negligent  and  careless  in  employing 
and  retaining  him  in  its  service,  falls  short  of  taking  the  case  out  of  the 
general  rule  that  the  master  is  not  liable  for  injuries  caused  by  the  negli- 
gence of  a  co-employ^.  In  order  to  do  so  it  must  be  alleged  in  addition  to 
the  charges  of  negligence  on  the  part  of  the  master,  that  the  plaintiff  was 
himself  Ignorant  of  the  incompetency  of  his  fellow- servant  Spencer  v. 
Ohio  A  M.  R.  Co.,  180  lud.  ISl. 

EtidoK*. — In  sn  action  agaioHt  a  railroad  company  for  the  death  of  an 
employ6  alleged  to  huve  been  caused  by  the  unakilfulness  of  the  engineer 
in  the  employ  of  the  company,  awitness  cannot  testify  as  to  the  engmeer'a 
skill,  since  that  is  a  question  for  the  jury.  Butler  o.  Chicago,  B.  S:  Q.  R. 
Co..  (Iowa,  Jan.  24,  1B93,)  54  N.  W.  Rep.  208. 

Pleading. — Where  a  brakeman  Rues  a  railroad  company  for  injuries  re- 
sulting from  tbe  known  incompetency  of  a  conductor,  his  complaint  need 
not  set  nut  the  particulars  of  toe  conductor's  incompetency.  Johnston  «. 
Canadian  Pacific  R.  Co.,  (C.  C.  D.  Vt.,)  SO  Fed.  Rep.  B8S. 


Thysg 

U. 
FrrcHBORa  E.  Ca 
(150  MtutadivMUt,  IS.) 

Inlury.to  Emplaya — Fellow-servants— Brakeman  and  Men  Making  Up 
Trains. — A  brakeman  killed  owing  to  the  negligence  of  employes  engaged 
in  making  up  atrain  in  using  a  coupling-pin  that  was  too  short,  when  they 
could  easily  nave  gotten  a  longer  pin,  is  a  fellow-servant  of  such  employes, 
and  no  recovery  can  be  bad  for  bis  death. 

Same— Emplayers'  Liability  Act— Negligence  of  CondueUr. — tJnder  tbe 
Employers'  Liability  Act,  (Mass.,  Stat.  1S8T,  chap.  2T0),  imposing  liabiUtj 
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for  iDJuriM  doe  to  the  negligeniw  of  one  who  has  "tdiu^ar  oontrol  of 
Mij  signal,  switch,  locomotiTe  engine,  or  train  apon  a  railroad,"  the  rail- 
road companj  is  not  liable  for  the  negligence  of  a  cxindactor  of  a  switch 
eu^ne  having  charge  of  making  up  freight  traioa  in  the  jard.  The  statute 
includes  only  those  whose  duties  relate  t«  the  charge  of  the  locomotiTe 
engine  or  train  when  complete,  aod  amoving  bod;;  it  relates  to  the  tiajo 
or  engine  as  a  whole,  and  not  to  the  indiridual  parts  which  make  them  up. 

ExcEFTioHs  from  Suffolk  Baperior  coari. 

Henry  W.  Bragg  and  liuaaal  Bradford,  for  plaintiff. 

Qto.  A.  Torrey,  for  defendant. 

Knowlton,  J. — There  was  evidence  from  vhicli  the  jary 
might  have  found  that  the  plaintiff's  intestate  was  iu  the  exer- 
ruttfai^  cise  of  due  care.  He  was  eng^ed  in  the  perform- 
ance of  his  duty,  and  there  was  nothing  to  show 
that  he  was  careless,  and  the  case  is  not  one  which  makes  it 
indambent  'on  the  plaintiff  to  prove  that  he  did  a  particular 
act  by  way  of  precaution.  Maguire  v.  Hailroad  Co.,  146  Mass. 
379,  34  Am.  &  Eng.  B.  Gae.  9.  The  accident  happened  by 
reason  of  the  breaking  apart  of  a  freight  train.  The  two  cars 
between  which  the  coupling  gave  war  were  foreign  cars,  and 
did  not  belong  to  the  defendant.  If  mere  was  a  defect  in  the 
original  constrnction  of  either  of  them,  the  defendant  was  not 
liable  for  it,  if  proper  provision  was  made  for  the  inspection 
of  them,  and  for  the  safety  of  the  defendant's  employes  while 
using  them.  Mackin  v.  Hailroad  Co.,  135  Mass.  201,  15  Am. 
A  Eng.  B.  Cas.  196.  One  of  the  cars  had  a  donble -mouthed 
drawbar — that  is,  a  drawbar  fitted  with  two  openings,  one 
above  the  other — to  receive  the  link  from  the  drawbar  of  the 
next  car,  with  a  view  to  the  better  adjustment  to  each  other 
of  cars  of  different  heights.  There  was  evidence  that  a  double- 
mouthed  drawbar  requires  a  longer  pin  than  an  ordinary 
single -mouthed  drawbar,  and  that  the  accident  may  have 
happened  in  this  case  because  the  pin  used  iii  the  double- 
mouthed  drawbar  did  not  estend  down  far  enough  to  keep  its 
place  at  the  bottom  of  the  bar.  The  jury  might'have  found 
that  there  was  negligence  in  the  use  of  too  short  a  pin  in 
making  up  the  train,  and  it  is  contended  that  they  might  have 
held  the  defeudant  responsible  for  that  negligence. 

If  there  was  a  negligent  failure  to  provide  a  proper  pin  for 
the  drawbar  when  the  car  was  built,  or  at  any  time  before  it 
came  into  the  charge  of  the  defendant,  it  was  the 
BrakaiMi  ni  fa^jt  of  the  Corporation  which  owned  the  car,  and 
tawJeriMU.  ^°*'  "^  '^^  defendant.  The  manner  of  using  cars 
received  from  other  corporations,  as  well  as  its 
own,  might  be  left  by  the  defendant  to  competent  servants. 
If  supplies  were  needed  to  enable  its  servants  safely  to  use 
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the  c&rs,  the  defendant  was  bound  to  fonush  them.  Kothing 
"was  needed  in  the  present  case  bat  a  Ipnger  coupling-pin. 
^^ere  vas  do  evidence  that  there  was  any  failure  on  the  part 
of  the  defendant  to  supply  snch  pins  lor  the  use  of  its  ser- 
Tants  in  making  up  trains.  On  the  contrary,  the  evidence  was 
Tindispnted  that  pins  of  different  lengths  were  supplied.  The 
witness  Dean  testified  :  "  We  have  an  extra  supply  of  pins  on 
the  train  kept  in  the  caboose  and  on  the  engine.  When  mak- 
ing up  trains  in  the  yard,  there  are  always  pins  and  links  lying 
around.  If  I  was  making  np  a  train  myself,  and  saw  that  there 
was  an  imperfect  pin  in  a  certain  place,  I  would  get  another, 
and  pat  in  the  place  of  it.  That  has  always  been  the  rule. 
*  *  *  You  can  mid  almost  any  kind  of  a  pin  or  link  any  time 
in  the  yard."  Campbell  said :  "  We  have  pins  of  ^1  the  dif- 
ferent lengths  known  on  the  train,  or  lying  about  where  we 
could  get  them."  Wakefield  testified  that,  after  the  accident, 
he  got  a  new  pin  from  the  caboose,  which  came  four  or  five 
inches  below  the  bottom  of  the  drawbar,  and  in  this  he  was 
corroborated  by  Dean.  Upon  the  undisputed  evidence,  the 
man  who  made  np  the  train  could  easily  have  got  a  longer 
pin  in  the  yard,  or  from  the  caboose  wtuch  was  going  with 
the  train.  When  proper  pins  for  the  coupling  of  cars  were 
supplied,  the  failure  to  use  them  prm)eTly,  or  to  replace  one 
too  short  by  a  longer  one,  was  the  fault  of  tfae  defendant's 
servants  who  used  them,  and  not  of  the  defendant. 

The  plaintiff  seeks  to  charge  the  defendant  under  that  clause 
of  the  statute  of  1887,  c.  270,  which  relates  to  accidents  that 
happen  "  by  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer  who  has  the  charge  h,  ii.biiitr 
or  control  of  any  signal,  switch,  locomotive  engine,  mn  lUUta. 
or  train  upon  a  railroad."  It  is  not  contended  that 
it  was  the  duty  of  the  conductor  of  the  train  which  broke  apart 
to  inspect  the  couplings  between  the  cars  after  the  train 
started,  and  the  proof  was  that  his  duties  in  reference  to  the 
train  began  when  it  was  ready  to  start.  The  only  person  to 
whom  the  plaintiff's  contention  relates  is  tfae  conductor  of  the 
switch  engine,  who  has  charge  of  making  up  freight  trains  in 
the  yard.  Is  his  negligence  in  making  up  a  train  negligence 
of  a  person  in  charge  or  control  of  a  locomotive  engine  or 
train,  within  the  meaning  of  this  statute?  The  liability  exists 
onlr  when  the  negligence  is  in  the  management  of  the  matters 
which  are  mentioned  as  in  employe's  charge  or  control.  The 
fact  that  he  is  a  person  who  is  accustomed  to  have  snch 
chai^  and  control  does  not  enlarge  the  liability  of  his  em- 
ployer so  as  to  include  responsibility  for  the  results  of  bis 
negligence  in  respect  to  other  things.  A  conductor  of  a  switch 
engine  which  is  arawing  several  cars  under  his  direction  may 
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be  for  the  time  in  charge  of  a  train  conaiBting  of  the  engine 
and  cars.  Dacey  v.  Kailroad  Co.,  153  MasB.  112.  £nt  tCere 
is  nothini;  to  ehow  that  this  condactor  of  a  switch  engine  was 
at  any  time  negligent  in  his  charge  or  man^ement  of  aach  a 
train,  or  of  the  engine  attached  to  it,  or  ti^t  his  conduct  in 
reference  to  snch  a  train  had  any  connection  with  the  accident. 
His  only  relation  to  the  train  on  which  the  plaintiff  worked 
was  to  bring  the  cars  together  and  make  it  np.  His  daties 
were  ended  as  soon  as  the  cars  were  connected  so  as  to  make 
a  train.  He  never  had  charge  or  control  of  those  cars  aa  a 
train,  but  he  was  to  determine  what  cars  should  be  brought 
together  to  constitute  the  train,  and  see  that  they  were  prop- 
erly coupled  and  ready  to  be  taken  away. 

The  statute  in  referring  to  a  "  signal,  switch,  locomotive 
engine,  or  train"  seems  to  contemplate  the  danger  from  a 
locomotive  engine  or  train  as  a  moving  body,  and  to  provide 
against  the  Begligence  of  those  who,  either  wholly  or  in  part, 
control  its  movements.  The  charge  or  control  is  of  thai 
whose  characteristic  is  rapid  and  forceful  motion.  It  relates 
to  the  train  or  locomotive  engine  as  a  whole,  and  not  to  the 
individual  parts  which  make  up  the  train  or  engine.  The 
statute  might  have  been  made  to  include  those  who  have 
charge  of  the  construction  of  the  engine  of  the  cars,  or  who 
inspect  them.  Neglect  of  their  duties  would  be  likely  to  cause 
an  accident  to  the  train  while  in  motion.  But  the  legislature 
in  this  part  of  the  statute  has  gone  no  further  than  to  include 
those  whose  duties  relate  to  the  charge  of  the  locomotive  en- 
gine or  the  train  when  complete.  The  conductor  of  the 
switching  machine  was  at  no  time  in  charge  or  control  of  the 
train  on  which  the  plaintiff  worked.  IxKiking  at  all  the  par- 
ticulars of  the  defendant's  conduct,  we  can  see  no  evidence  on 
which  the  corporation  can  be  charged  in  a  suit  brought  by 
one  of  its  servants.  The  principle  oy  which  Oriffiu  v.  Ba.i]- 
road  Co.,  148  Mass.  143,  38  Am.  &  Eng.  B.  Cas.  184,  was  gov- 
emed  should  not  be  applied  to  a  case  like  the  present.  The 
fact  that  a  freight  traiit  broke  apart  when  it  ought  not  to  is 
some  evidence  of  negligence,  for  which  the  railroad  wonld  be 
liable  in  a  suit  brought  by  one  who  is  not  an  employe.  But 
if  nothiug  more  appears,  it  does  not  indicate  negligence  of 
the  corporation  for  which  it  is  liable  to  one  of  its  servants,  as 
distinguished  from  negligence  of  a  servant  for  which  it  is  not 
liable  to  another  servant.  In  a  case  like  the  present,  where 
the  only  culpable  cause  to  which  the  accident  can  be  ascribed 
is  the  use  of  too  short  a  coupling- pin  on  a  car  of  another  cor- 
poration, it  points  to  negligence  of  a  fellow-servant  qnite  as 
much  as  to  the  negligence  of  the  corporation  itself.     The  per- 
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sons  Vho  made  up  the  train  were  fellow-servaots  of  the  plain- 
tiff*B  intestate,  and  the  ruling  at  the  trial  was  correct. 
Exceptions  overruled. 

Conductor  u  FoUoW'Wrvant  of  Other  Traln-handi. — See  Daniel  e.  Chew- 
l>eak«  &  0.  R.  Co.,  and  note,  ante,  pp.  608,  528;  Bsltimore  &  0.  R.  Co.  «. 
Audiewa,  aod  noto,  ante,  pp.  528,  029 ;  EeiUn  e.  Chicago,  P.  &  St.  L.  B, 
Co.,  ante,  p.  680. 


Obeooh  Shobt-uhe  <fe  Utah  Noethebh  E.  Co. 

{Oregon  Supreme  Court,  June  21,  1893.) 

Evidoneo— Export  Tostimony— 8p««d  of  Train,— Sipert  teetimoiij  is  in- 
admiMible  on  the  question  ot  whether  or  not  it  is  dangerous  to  run  a  train 
at  a  deiigDKted  rate  of  speed. 

Injury  to  Employ* — Fallow-Hrvants — Track-hands  and  Conductor. — A 
conductor  on  a  train  is  not  a  fellow-servant  uf  a  section  foreman  who  neg- 
leuts  to  give  notice  of  a  dangerous  obstruction  on  the  track,  whcrebj  the 
conductor  is  injured.  In  respect  to  such  duty  a  section  foreman  stands  in 
the  place  of  the  company. 

Same — Rtik  of  Employmant^Sncw-illd*  on  Track. — The  conductor  on 
a  trun  ordered  to  run  as  an  extra  to  carry  snow- shove  Hers  to  a  certain  sta- 
tion, beyond  which  the  railroad  is  bloclcaded,  does  not  assume  the  risk  of 
injury  owing  to  such  train  colliding  with  a  snow-elide  between  the  sta- 
tions on  the  trip  be  is  ordered  to  make. 

AcnoH  to  recover  damages  for  persou^iujuries. 
J.  H.  Slater  dc  Sons,  and  R.  ce  E.  WiUuims  de    Carey,  tat 
plaintiff. 

W.  W.  Cotton  and  Zera  Snow,  for  defendant 

LoBD,  J. —This  is  an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  in  suffering  its  railroad  track  to  be  oh-  ^^ 

structed  bj  a  slide  of  snov,  earth,  and  gravel,  at  *" 
a  point  named  on  its  road,  vherebj  the  train  of  which 
plaintiff  was  conductor,  and  upon  which  he  was  riding, 
was  thrown  from  the  track,  and  he  waa  injured.  The 
defence  .  set  up  is  contributory  negligence,  and,  as  rele- 
vant to  the  matter  under  review,  the  defendant  alleged  that 
its  track  had  been  obstructed  for  one  or  two  days  prior 
to  the  accident ;  that  the  plaintiff  and  other  men  with  him 
went  out  on  a  work-train  for  the  express  purpose  of  removing 
slides  of  snow  and  earth  which  had  accumulated  on  the  track. 
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BO  that  trains  miglit  pass  ovei  it ;  tliat  the  plaiutiff  had  full 
knowledge  of  the  obatracted  condition  of  the  track ;  that,  at 
the  time  of  his  injury,  the  plaintiff  was  in  chaise  of  the  train, 
which  was  being  run  bj  the  engineerB  at  a  dangerous  rate  of 
speed,  and  without  keeping  a  good  lookout  ahead  of  said 
train,  in  consequence  of  which  the  train  struck  a  slide  of  snow 
and  earth,  and  was  thrown  from  the  track. 

Under  this  defence,  the  defendant  sought  to  establish  and 
claimed — First,  that  the  plaintiff  assumed  as  part  of  his  con- 
tract of  employment  the  risk  of  the  train  striking  such  an  ob- 
Btmction  on  the  railroad  track  as  that  out  nf  which  his  injury 
arose  ;  and,  second,  that  the  plaintiff's  injury  was  the  result  of 
his  own  negligence  in  allowing  the  engineer  to  run  the  train 
at  an  excessive  or  dangerous  rate  of  speed,  without  keeping 
any  lookout  for  obstructions  on  the  track. 

The  evideuce  shows  that  prior  to  the  day  of  the  accident  a 

food  deal  of  snow  had  fallen,  which  the  wind,  in  some  places, 
lew  iuto  drifts.  Orders  had  been  given  that  regular  trains 
would  not  be  run.  The  plaintiff  was  employed  as  a  conductor 
of  a  freight  train.  On  the  day  of  his  injiirj  he  received  an 
order  from  the  train-master  as  follows :  "  To  Engineers  83 
and  86 — Engines  83  aud  86 :  Conductor  Fisher  will  run  extra 
from  Kamela  to  La  Grande."  Soon  after  this  order  was  re- 
ceived the  two  engines  named  were  coupled  to  a  caboose,  and 
started  from  Kamela  to  La  Grand.  Hooker  was  the  engineer 
of  83,  the  forward  eugine,  and  upon  it  the  plaintiff  rode.  In 
the  caboose  was  the  roadmastier,  with  several  shovellers. 
When  near  a  place  called  Stumptown,  some  fourteen  miles 
from  Kamela,  the  train  ran  into  a  slide  of  snow  and  graTel, 
and  engine  83  was  thrown  from  the  track  into  the  Grande 
Bonde  Biver.  Both  the  plaintiff  and  Hooker,  the  engineer, 
went  down  with  it  into  the  river,  and  the  plaintiff  wae  so 
injured  that  subsequently  his  leg  had  to  be  amputated.  At 
the  point  where  the  accident  occurred  the  roadbed  is  cut  into 
the  side  of  a  hill,  and  the  road  forms  a  onrvature,  so  that  the 
place  where  the  slide  obstructed  the  track  could  be  seen  some 
two  or  three  hundred  yards,  but  not  so  definitely  as  to  deter- 
miue  whether  it  was  a  slide  or  a  drift.  The  snowplow  had 
been  through  on  the  track  the  day  before,  and  the  plaintiff 
and  engineer  had  a  i%ht  to  suppose  that  the  track  was  free 
from  obstructions.  There  were  several  light  drifts  of  snow 
blown  on  the  tracks  at  places,  but  none  of  them  were  very 
deep,  and  were  of  light  soft  snow.  The  engine  was  not 
equipped  with  a  regular  snowplow,  but  it  had  a  sheet-iron 
protection  on  the  pilot  to  clear  the  drifts  of  snow  from  the 
track.  The  day  was  fair  and  bright  When  the  engine  would 
run  into  these  snowdrifts,  the  engineer  would  shut  the  cab 
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-vindowB,  as  it  would  canBe  the  anow  to  flj  in  all  directions, 
and  cover  the  windows  so  as  to  obstruct  the  view  for  a  mo- 
ment ;  bat  as  soon  as  the  drift  was  passed  the  side-window 
would  be  opened,  from  which  s  lookout  could  be  kept  The 
window  was  open  when  the  engine  passed  the  section>nien  at 
the  crossing.  It  was  closed  in  passing  a  snowdiift  just  before 
the  engine  struck  the  slide,  hut  owing  to  the  curvature  of  the 
road,  u  the  window  had  been  open  at  the  time,  it  is  doubtful 
if  the  result  would  have  been  different,  as  it  was  not  possible 
for  them  to  Sistingmsh  that  it  was  a  slide  until  the  engine  got 
close  to  it.  Carleston  testified  that  he  and  Chamberlain  saw 
this  slide,  and  reported  it  to  the  section  foreman  on  the  even- 
ing before  ;  that  when  he  saw  it  he  conid  see  that  it  was  a 
slide,  and  not  a  drift ;  that  the  rest  of  the  track  was  good ;  and 
that  he  did  not  £nd  anything  on  the  track  except  the  slide. 
Chamberlain  testified  that  he,  too,  saw  it  the  evening  before  ; 
that  he  could  see  where  two  or  three  slides  had  come  from 
two  or  three  hundred  feet  up  the  mountain,  and  could  see 
that  they  had  made  a  slide  across  the  track,  and  uot  a  drift 
of  snow  ;  and  that  he  reported  it  that  evening  at  Hilgard  to 
the  section  foreman.  There  is  a  difference  between  a  slide 
and  a  drift,  and  the  testimony  of  these  two  witnesses,  as  well 
as  others,  seem  to  take  it  for  granted  that  a  slide  is  dan- 
gerous. 

Shdes  come  from  the  sides  of  mountains,  and  are  usually 
mingled  snow  and  gravel  and  rock,  and  necessarily  a  danger- 
OQS  obstrnction  on  a  track.  These  two  witnesses  had  been 
sent  out  by  the  section  foreman,  Lee,  as  track-walkers,  to 
examine  the  track ;  "  to  go  over  it,  and  see  what  condition  it 
was  in;"  and  to  report  the  condition  of  the  track  to  him. 
This  they  did ;  yet  this  section  foreman,  with  thia  knowledge 
of  the  condition  of  the  track,  utterly  neglected  to  investigate 
the  matter  himself,  or  to  give  wammg  of  the  condition  of  the 
track  at  the  place  of  this  slide.  The  foreman  was  at  a  tele- 
graph station,  but  not  even  a  message  was  sent  to  the  road- 
master  or  train  dispatcher.  Keitber  the  plaintiff  nor  the 
engineer  knew  of  the  location  of  the  slide.  The  blockade 
was  east  of  that  point,  and,  when  they  received  orders  to 
"  run  extra  "  to  La  Qrande,  they  had  reason,  on  this  account, 
to  rely  on  a  safe  track,  as  well  as  to  suppose  that  the  road 
was  open  and  in  running  order,  from  the  fact  that  the  suow- 
plow  had  gone  over  the  track  to  La  Grande  the  day  previous. 
Madden,  ti^e  roadmaster,  whose  duty  included  superintending 
section-men  and  keeping  obstructions  from  the  track,  testifies 
that  he  bad  no  reason  to  believe  that  any  slide  would  he  en- 
countered at  that  point.  Nor  is  this  all.  When  the  train 
passed  the  foreman  on  the  road,  at  a  crossing  only  a  short 
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distance  from  the  place  where  it  Btrack  the  Blide  and  fell  ovet 
into  the  river,  he  neither  gave  those  in  charge  of  it  any  warn- 
ing nor  pat  np  any  Bignals  to  warn  them  of  the  danger.  The 
testimony  indicates  that,  at  the  time  the  engine  strnck  the 
glide,  it  was  being  run  at  the  rate  of  fonrteen  or  fifteen  miles 
an  hour.  Hooker,  the  engineer,  testified  that  the  engine  was 
running  at  the  rate  of  fifteen  miles  an  hour  when  it  struck  the 
slide.  That  he  had  been  an  engineer  Beventeen  years.  Then 
he^vas  asked :  "  Is  that  the  fastest  rate  of  speed  ?  Answer. 
No,  sir;  it  is  not.  Question.  How  fast  can  an  engine  be 
safely  operated  on  a  track  in  the  condition  that  was  in  be- 
tween Kamela  and  the  place  where  the  accident  occurred? 
{Defendant  objected,  ana  objection  overmled.)  A.  Twenty 
miles  an  hour.  Q.  What  was  the  condition  of  the  track  up  to 
that  point,  as  you  found  it  in  making  that  run?  A.  Very 
good,  BO  far  as  the  track  was  concerned.  I  could  not  say  any- 
thing about  it ;  there  was  some  snow  on  the  track.  Q.  Did 
you  meet  with  any  obstructioDS  or  slides  ?  A.  No,  sir ;  not 
to  amount  to  anything.  There  were  no  slides  of  any  kind ; 
there  were  some  little  drifts  of  snow  across  the  track."  A 
like  objection  waB  raised  to  the  testimony  of  the  plaintiff 
when  recalled,  as  follows :  "  Question.  From  your  experience 
as  a  railroad  man,  and  your  knowledge  of  the  railroad  track 
as  it  existed  between  Eamela  and  the  place  of  accident,  state 
whether  or  not  the  rate  of  fifteen  miles  an  hoar  is  a  danger- 
ous rate  of  speed  ?  (Objection  to  answer  oTerruled.)  Answer, 
No ;  I  would  not  consider  it  so.  Q.  How  fast  can  a  train, 
such  as  this  was,  and  under  the  circumstances  under  which 
this  train  was  running  there  at  that  place,  run  with  safety  in 
your  opinion?  (Same  objection.)  A.  A  train  might  run  with 
perfect  safety  along  that  point  of  track  anywhere  from  twenty 
to  twenty-five  miles  an  hour." 

The  objection  to  this  testimony  is  that  the  opinions  of 
Hooker  and  Fisher  were  not  necessary  to  aid  the  jury  in  de- 
termining whether  the  rate  of  speed  was  safe ;  that 
ExputtMU-  tijg  question  preBenled  by  the  case  was  not  one 
n«d«f(>«ii-  ffl^uirinc  any  expert  knowledge.  The  ceneral 
rule  undoubtedly  is  that  witnesses  must  ortUnarily 
state  facts,  and  not  give  their  opinions.  Our  Code  provides 
that  evidence  may  be  given  on  the  trial  of  the  opinion  of  a 
witness  on  a  question  of  science,  art,  or  trade,  when  he  is 
skilled  therein.  Hill's  Code,  §  706.  When  the  matter  nnder 
consideration  is  of  that  character  that  any  one  of  ordinary- 
intelligence,  without  any  peculiar  habits  or  course  of  study, 
is  able  to  form  a  correct  opinion,  it  is  manifest  that  the  opin- 
ion of  an  expert  is  inadmissible.  In  such  case  his  opinion 
could  not  operate  to  aid  the  jury,  but  would  only  .serve  to 
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anticipate  and  nsurp  tlieir  duty  ;  nor  will  it  render  each  opin- 
iona  admisaible  as  evidence  becauae  the  witness  may  be  able 
to  reason  more  logically,  or  to  form  a  better  opinion,  than 
the  jury.  Mr.  Bi^rs  says :  "  The  testimony  of  experts  ia 
inadmissible  upon  a  subject  which,  with  the  same  knowledge 
of  facts,  the  opimon  of  anr  one  else  wonld  have  as  much 
weight.  It  is  only  admissible  when  the  facts  to  be  deter- 
mined are  obscure,  and  can  odIt  be  made  clear  by  and  through 
the  opinions  of  persons  skilled  in  relation  to  the  subject-mat- 
ter of  inqoiry."  Bog.  Exp.  Test,  p.  14  Wlien  the  nature  of 
a  question  is  snch  that  a  man  of  ordinary  mtelligence  and 
experience  is  incapable  of  drawing  correct  conclusions  from 
the  facts  in  evidence  without  the  assistance  of  some  one  who 
has  special  skill  or  knowledge  on  the  subject,  the  opinion  of 
an  expert  is  desii'able  and  competent  evidence.  Chief  Justice 
S^AW  said :  "  It  is  not  because  a  man  has  a  repntatiou  of 
superior  sagacity  and  judgment  and  power  of  reasoning  that 
bis  testimony  is  admissible :  if  so,  snch  men  ooght  to  be 
called  in  all  cases,  and  advise  the  jury,  and  it  wonld  change 
the  mode  of  trial ;  but  it  is  because  a  man's  professional  pur- 
soita  require  peculiar  skill  and  knowledge  in  some  depart- 
ment of  scientie  not  common  to  men  in  general,  which  enables 
him  to  draw  an  inference,  when  men  of  common  experience, 
after  all  the  facts  proved,  would  be  left  in  the  dark. '  Glass 
Co.  V.  Lovell,  7  Cush.  319.  It  was  said  by  the  court  in  Tay- 
lor V,  Monroe,  43  Conn.  44,  that  "  the  test  of  the  admissi- 
bility of  expert  testimony  is  not  whether  the  snbject-matter 
is  common  or  uncommon,  or  whether  many  or  few  have  knowl- 
edge of  it,  but  whether  the  witnesses  offered  have  any  pecul- 
iar knowledge  or  experience  not  common  to  the  world,  which 
render  their  opinions,  founded  thereon,  an  aid  to  the  jurors." 
The  rule  is  laid  down  and  illustrated  by  cases  by  Mr.  Law- 
«on,  that  "  mechanics,  artisans,  and  workmen  are  experts,  as 
to  matters  of  technical  skill  in  their  trades,  and  their  opin- 
ions in  such  cases  are  admissible."  And  as  corollaries  or 
snbrules,  he  farther  states  "  that  nautical  men  are  experts  on 
the  question  of  care  in  marine  cases,"  and  "  railroad  men  are 
experts  as  to  railroad  management."  Ijawson,  Exp.  &,  Op.- 
Ev.  p.  70. 

The  competency  of  the  evidence  objected  to  is  sought  to 
be  upheld  upon  the  ground  that  no  particnlar  rate  of  speed 
ean  be  assumed  to  be  dangernns  witnout  proof ;  that  the  ju- 
rors were  not  experienced  railroad  men,  and  could  do  no  more 
than  guess  whetner  it  was  safe  or  not  to  run  the  train  as  was 
done  under  the  circumstances ;  and  that  the  required  proof 
could  only  be  offered  by  the  testimony  of  those  waose  experi- 
«nce  and  observation  have  given  them  a  particular  knowledge 
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upon  tlie  subject  Ther«  may  be  bo  doubt  tb&t  tbe  condao- 
tor  and  engineer  based  their  statemeuts  or  testimony  upon 
their  observAtioD  and  experience  as  railroad  men.  Under  tbe 
circnm stances,  it  was  their  opinion,  in  the  light  of  their  ex- 
perience and  knowledpe  as  railroad  men  in  the  operation  of 
troiuK,  that  the  rate  of  speed  at  which  the  train  was  rnnning 
was  not  excessive  or  daugerons ;  that  its  rate  of  spefed,  under 
existing  conditions,  might  have  been  increased  with  safety. 
But  it  IS  where  matters  of  technical  skill  or  scientific  knowl- 
edge are  ioTolved  that  the  opinions  of  mechanics  and  artisans 
are  admissible.  While  it  is  true  that  what  is  or  is  not  dan- 
gerous is  sometimes  a  question  that  can  only  be  properly 
answered  by  experts,  as  some  of  the  cases  inmcate  (Cross  v. 
Railway  Co.,  69  Mich.  363,  35  Am.  «  Eng.  R.  Cas.  476 ;  BaU. 
road  Co.  v.  Gregory,  58  Ul.  272 ;  Huizega  v.  Cntler,  SI  Mich. 
272 ;  Railroad  Co.  V.  Shannon,  43  111.  338 ;  Bridger  v.  EaU- 
road  Co.,  26  S.  Car.  24),  yet  none  of  them  are  cases  like  the 
present.  The  opinion  asked  here  goes  to  the  merits.  It 
seems  to  as,  npon  the  facts  as  disclosed  by  the  record,  the 
jury  were  competent  to  form  an  opinion,  or  draw  the  proper 
conclasion  from  the  facts,  without  tbe  opinion  of  the  wit- 
nesses upon  the  subject.  It  is  not  material  that  the  evidence 
would  not  justify  the  conslmotion  put  apon  it  by  the  defend* 
ant,  or  that  tbe  witnesses  understood  it  differently,  as  its 
competency  depends  upon  a  state  of  facts  involving  technical 
skill  or  knowledge  which  the  facts  in  question  did  not  pre- 
sent for  consideration. 

The  defendant  contended  that  the  ronnine  of  the  train  at 
the  rate  of  15  miles  an  hour  without  keeping  any  lookout, 
under  the  conditions  presented  by  flie  evidence,  was  danger- 
ous, and  negligence  in  tbe  plaintiff  contributing  to  his  Injury, 
while  the  witnesses  expressed  tbe  opinious  that  the  rate  of 
sp^d  under  the  circumstances  was  not  excessive  or  dan- 
gerous, and  that  it  might  have  been  increased  withont  liabil- 
ity to  accident;  jet  the  opinion  being  such  as  touched  the 
merits,  and  upon  a  subject-matter  that  involved  no  technical 
skill  or  knowledge,  and  which  the  jury  were  competent  to 
decide,  we  think  the  opinions  of  these  witnesses  as  evidence 
was  inadmissible,  and  that  it  woald  have  been  more  conso- 
nant with  the  rules  of  evidence  to  reject  it.  But  the  question 
arises  whether,  npon  the  facts,  the  jury  coald  have  formed 
any  other  opinion,  or  reached  any  different  conclusion,  from 
that  expressed  by  these  witnesses  ;  for,  if  they  could  not,  the 
error  conld  affect  no  substantial  r^ht  of  tbe  defendant,  and 
was  not  reversible  error.  The  contention  of  the  defendant 
was  that  tbe  evidence  tended  to  establish  tbe  defence  pleaded ; 
that  the  plaintiff  was  employed  upon  a  work-train,  and  went 
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ont  with  it  upon  a  track  known  to  be  dbetmcted  for  the  pur- 
pose of  remoTing  such  obstructiona ;  that  with  sncb  knowl- 
edge, and  upon  a  road  thus  obstructed,  he  permitted  the  train 
to  be  ran  at  an  ezcesuive  rate  of  speed,  without  keeping  any 
lookout,  and  when  the  snow  was  plastered  over  the  windows 
ao  that  neither  lie  unr  the  engineer  cnuld  see  ahead ;  that 
under  these  circumstances,  and  in  violation  of  the  rules  of  the 
defendant  as  to  the  rate  of  speed  to  be  used  in  such  case,  and 
in  violation  of  their  duty,  they  recklessly  ran  the  train  inki  the 
slide  and  caused  the  accident.  If  this  were  a  proper  con- 
struction of  the  facts,  or  if  upon  any  such  state  of  facts  the 
opinion  of  these  witneseies  had  been  based,  we  should  feel  no 
hesitation  in  declaring  such  evidence  not  only  inadmissible, 
but  such  error  as  would  entitle  the  appellant  to  a  new  trial. 
The  telegraphic  order  received  by  the  plaintiff  was  not  to 
"  work,"  but  to  "  run  extra ; "  that  is  to  say,  that  the  orders 
which  he  and  the  engineers  received  show  that  they  were  led 
to  believe  (hat  they  bad  a  clear  track  from  Kamela  to  La 
Grande  as  an  "  extra,"  and  not  that  they  were  to  "  work  "  be- 
tween those  points.  If  those  in  charge  of  the  train  had  been 
instructed  to  clear  the  track  of  obstructions,  or  do  other  work, 
on  the  way  to  Xia  Grande,  their  orders  would  have  been  in  an 
entirely  different  form,  as  the  mles  disclose  which  are  made  a 
part  of  the  so-called  bill  of  exceptions.  A  rotary  saowplow 
had  gone  through  over  the  track  the  day  before  to  La  Grande, 
and  the  road-master  and  other  officers  supposed  and  thonght 
the  road  was  open  to  La  Grande  from  Kamela,  where  Fisher 
and  his  train  were,  and  where  the  road-master  was  with  a 
gang  of  shovellers  in  a  caboose.  It  was  between  La  Grande 
and  Huntington  that  the  road  was  blockaded,  and  the  rotary 
plow,  in  clearing  it,  broke,  so  that  the  road-master,  Madden, 
-  was  telegraphed  for  from  La  Grande  to  bring  his  shovellers  to 
that  place.  Fisher,  as  conductor,  and  the  engineer  then  re- 
ceived from  the  train  dispatcher  their  running  orders  to  La 
Grande,  in  the  course  of  which  journey  the  accident  occurred 
as  already  detailed.  But  it  is  plain  from  the  telegraphic  cor- 
respondence between  the  road-master  and  the  train  dispatcher 
that  there  was  no  blockade  or  obstruction  thought  of  be- 
tween Kamela  and  La  Orande,  and,  in  view  of  the  other  facts 
already  stated,  the  plaintiff  had  no  reason  to  suppose  that  he 
was  on  a  working-train  for  the  purpose  of  aiding  in  removing 
obBtmotions  from  the  track,  or  that  the  track  was  obstructed, 
or  that  he  wa#  performing  other  than  his  cnatomary  dnty  as 
freight  condnctor  in  the  run  &oni  Kamela  toward  La  Grande. 
Nor  was  the  train  ran  without  any  lookout,  or  the  cab  win- 
dows so  covered  with  snow  or  kept  closed  so  that  they  could 
not  see  oat.  It  was  only  when  parsing  through  the  drifte  of 
63  A.  &E.  K.  Cub.— 35  • 
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snow  tliat  tLe  wiudowa  were  closed,  and  then  onlj  for  an  in-, 
Htsnt,  a»  has  been  already  sufficiently  explained.  The  track 
was  not  out  of  order,  or  m  aiij  conJitiou  of  obstruction,  ex- 
cept at  the  elide,  which  Lad  been  reported  by  th«  track-walk- 
ers to  the  section  foreman.  The  track-walkers  did  not  report 
the  drifts  o£  snow  between  the  slide  and  Hilgard,  for  thej  did 
not  consider  them  of  sufficient  importance,  but  ther  did  report 
the  slide  as  coming  from  the  mountain,  showing  tuat  they  did 
consider  it  as  something  that  merited  more  than  ordinary  con- 
sideration,  and  the  foreman  must  have  so  understood  it.  Nor 
in  the  rnn,  until  the  engine  struck  the  slide,  did  they  meet 
with  any  obstruction  upon  the  track  ;  showing  again  that  the 
track-walkera  had  reported  truly  the  only  obstruction  on  the 
track  which  required  to  be  attended  to  before  a  train  should 
be  started  without  notifying  its  officers  of  its  condition. 

Under  these  conditions  aud  circumstances,  there  is  no  role 
of  the  defendant  company  that  the  ruumng  of  a  train  at  thb 
rate  of  15  miles  an  hour  is  excessive  or  reckless.  On  the  con- 
trary, it  is  permissible,  and  even  a  greater  rate  of  speed. 
Madden,  the  road-master,  the  only  one  of  the  defendant's  wit- 
nesses upon  the  train,  or  who  knew  anythiug  about  it,  ex- 
pressly says  that  he  did  not  consider  it  dangerous  to  run  at 
the  rate  of  speed  at  which  the  train  was  going,  under  the  cir- 
cumstances ;  that  he  had  no  reason  to  expect  that  the  train 
would  run  into  a  slide,  or  that  there  was  such  an  obstruction 
upon  the  track ;  that  he  did  not  usually  interfere  in  any  way, 
as  he  calculated  that  the  men  running  the  train  had  common 
sense,  but  that  he  would  have  interfered  if  he  thought  there 
was  any  need  of  it.  So  that,  in  view  of  the  whole  record,  the 
opinion  expressed,  that  the  rate  of  speed  at  which  the  ^ain  . 
was  running  when  it  struck  the  slide  was  not  .excessive  or 
dangerous,  is  correct,  and  beyond  dispute,  upon  the  facts,  and 
only  such  a  conclusion  as  the  jury  must  have  drawn  from  the 
facts.  So  far  as  the  verdict  is  concerned,  then,  it  could  not 
have  been  different  if  the  expert  evidence  had  not  been  ad- 
mitted. 

There  is  but  one  other  point  we  deem  it  necessary  to  con- 
sider. It  is  in  relation  to  an  instruction  given,  which,  it  is 
CMiicterud  claimed,  assumes  without  qualification  that  track- 
inckBMM  men  and  the  plaintiff  were  not  fellow-servants. 
tRUow-fw  That  train-men  and  section-men  may  be,  and  fre- 
"•■'^  quently  are,  fellow-servants  is  not  disputed,  and  no 

authorities  need  to  be  cited.  In  Wellman  v.  Railway  Co.,  21 
Oreg.  530,  28  Pac.  Rep.  625,  which  involved  substauhally  the 
same  pleadings  and  issues,  Wellmau  being  on  the  same'  train 
as  fireman,  and  who  was  killed  by  the  same  accident,  it  was 
said  by  this  court :  "  To  avoid  misconception,  a  single  obser- 
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Tation  in  relation  to  instraction  number  Beveu  seeme  to  be ' 
necessan''  It  is  as  to  the  effect  to  be  given  to  the  knowledge 
Bcqnired  by  the  tiacktmen  or  section-master  on  the  15th  of 
.Jannarj — the  day  before  the  accident.  There  is  evidence 
tending  to  show  that  these  persons  saw  the  slide  that  caused 
the  injury  on  that  day,  and  commanicated  the  fact  to  the  sec- 
tion foreman  the  same  evenine.  If  such  was  the  fact,  he  waii 
bound  to  commuuicate  the  information  to  those  in  charge 
of  the  train  which  was  to  pass  over  the  road,  and  the  failure 
to  do  so  would  subject  the  defendimt  to  liability,  independent 
of  anything  that  has  already  been  said."  This  was  based  on 
the  theory  that  section-men,  when  engaged  in  the  performance 
-of  Bome  duty  which  the  master  owes  to  the  servant,  or  is 
bound  to  perform,  are  vice-principals.  It  is  songht  to  avoid 
the  effect  of  such  conclusion  in  the  present  case  by  claiming 
that  the  evidence  shows  that  the  plaintiff  was  employed  on  a 
work-train  at  the  time  of  his  injury,  that  went  out  for  the 
express  purpose  of  removing  obstrnctions  upon  the  track 
between  Kamela  aud  La  Grande  ;  that  he  took  charge  of  such 
train  with  full  knowledge  that  the  road  was  obstructed  or 
blockaded,  for  the  purpose  of  finding,  and  to  aid  in  removing, 
snch  obstructions  ;  and  hence  the  defendant  claims  that  it  was 
not  its  duty  to  notify  or  inform  the  plaintiff  that  the  track  was 
obstructea,  nor  to  remove  anv  obstruction  upon  the  track 
before  the  plaintiff's  train  should  reach  them,  as  this  was  the 
identical  work  that  he  was  going  out  to  do. 

Upon  this  assumption  of  the  facts,  the  defendant  claims 
that  liability  to  injury  from  obstructions  upon  the  track  was 
incident  to  the  plaintiff's  contract  of  employment,  aii<^  a  risk 
he  voluntarily  assumed.  In  support  of  this  contention,  it 
cites  and  relies  upon  the  case  of  Carlson  v.  Railway  Co.,  21 
Oreg.  454.  This  case  has  no  application  to  the  facts  involved  in 
the  present  case.  There  it  was  held  that  a  servant  engaged  in 
repairing  a  railroad  track,  already  known  to  him  to  be  in  a 
dilapidated  condition,  assumes  as  part  of  bis  contract  of  em- 
ployment the  risks  incident  thereto,  among  which  is  the  dilapi- 
dated condition  of  the  track  ;  but  the  court  expressly  declared 
that  the  servant  does  not  assume  the  increased  risk  arising 
from  neglect  of  the  railway  company — unknown  to  him,  or 
not  ascertainable  by  ordinary  diligence^to  use  proper  care  to 
learn  the  condition  of  the  track,  and  to  prevent  accident 
to  its  servants.  Bean,  J.,  says :  "  The  fact  that  the  track  was 
known  to  be  in  a  dilapidated  condition  and  out  of  repair  did 
not  relieve  the  master  from  the  discharge  of  his  duty  in  the 
premises.  The  deceased  ooold  still  exact  from  it  the  exercise 
of  such  care  and  vigilance,  and  require  it  to  take  such  precau- 
iionaiy  measures  to  prevent  accidents  as  the  exigencies  of  tha 
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case,  baring  diie  regard  to  the  safety  of  its  servants,  would 
suggest  to  prudent  aud  cautions  men,  experienced  in  that  par- 
ticular branch  of  business." 

Within  the  principle  declared  in  this  case,  it  would  liardlj 
seem  doubtful,  if  the  facts  be  assumed  to  exist  as  claimed  bj 
the  defendant, — that  the  plaintiff  was  going  out  in  charge 
of  a  train  to  find  aud  remove  obstructions  upon  the  track 
between  Kamela  and  La  Grande, — that  the  master,  in  the  exer- 
cise of  ordinary  care,  would  not  have  been  bound  to  notify  the 
plaintiff  of  the  existence  and  location  of  this  slide  obstructing 
its  track.  The  section  foreman,  whose  business  it  was  to 
inspect  the  track  aud  keep  proper  watch  and  oversight  over  it, 
had,  in  the  performance  of  that  duty  of  the  master  delegated 
to  him,  sent  out  two  track-walkers  the  night  before  the  acci- 
dent to  ascertain  the  condition  of  the  track,  and  thej  had 
reported  to  him  that  there  was  a  slide  obstructing  the  track. 
The  section  foreman  knew,  therefore,  of  tbe  existence  and 
location  of  the  slide  the  evening  before  the  ti'aiu  started, 
and  had  the  means  by  telegraph  to  communicate  that  im- 
portant fact  to  the  train  dispatcner,  or  he  could  himself  have 
notified  the  plaintiff,  or  warned  him  in  various  ways,  and  thus 
avoided  any  liability  to  accident  ou  account  of  such  slide.  As 
the  foreman  stands  for  the  master  in  such  case,  it  would  seem 
to  be  a  plain  dictate  of  duty  for  the  master,  with  one  regard 
for  the  safety  of  it^  servants,  and  in  the  exercise  of  that  care 
and  vigilance  which  the  exigency  of  the  situation  required,  to 
have  notified  the  plaintiff  of  the  existence  and  location  of  the 
slide,  and  thereby  avoided  liability  to  accident.  If  the  exer- 
cise of  ordinary  care  required  the  master  to  take  some  such 
precautionary  measures  to  prevent  such  an  accident  to  its  ser- 
vants, the  plaintiff  did  not  assume  the  lisk  of  such  slide.  As 
Beas,  J.,  said  in  Carlson  v.  Railway  Co.,  supra,  in  speaking  of 
the  risks  of  the  servant :  "  But  if  it  were  increased  by  the 
neglect  of  the  master  to  use  proper  care  before  the  storm,  to 
keep  the  bridge  in  repair,  or  to  ascertain  the  condition  of  the 
trac\  or  bridge  after  tue  storm,  or  to  take  such  due  and  proper 
precautionary  measures  to  prevent  accidents  to  its  employes, 
as  the  exigency  of  the  situation  might  require,  he  £d  not 
assume  such  risks." 

But  we  are  not  compelled  to  rely  upon  this  aspect  of  the 
case  ;  it  is  only  suggested  to  show  its  character,  and  the  diffi- 
culty of  giving  it  any  solution  consistent  with  the  exercise  of 
care  in  the  premises.  Tbe  case  here,  upon  its  facts,  is  wholly 
different.  As  they  have  already  been  detailed,  it  is  unneces- 
sary to  repeat  them ;  but  it  will  be  enough  to  summarize  some  of 
them,  to  show  the  iuapplicability  of  the  theory  of  the  defence  to 
them.     The  plaintiff  was  not  on  a  work.train  sent  out  to  clear 
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obstractioiis  from  tlie  track  between  Kamela  and  La  Orande  ; 
nor  did  he  take  charge  of  the  train  vith  any  notice  or  knowl- 
edge that  his  dnties  involved  sach  work,  or  other  than  his 
customary  duty  in  running  the  train  between  Kamela  and  La 
Orande.  For  variooa  reasons  he  had  a  right  to  suppbse  that 
the  track  was  clear  or  free  from  obstructions,  except  light 
snow  blown  into  drifts,  and  that  the  blockaded  track  was 
between  Huntington  and  La  Grande.  The  shovellers  were 
being  carried  to  La  G-rande.  The  road-master  in  charge  of 
them  Bays  he  had  no  reason  to  expect  that  they  would  run 
into  a  sHde,  or  that  they  were  running  at  a  dangerous  rate  of 
speed.  Upon  this  state  of  facts,  the  risks  incident  to  a  track, 
known  to  be  obstructed  with  slides  of  suow  and  earth,  as  con- 
stituting apart  of  the  contract  of  oue  accepting  service  upon  it, 
can  have  no  application.  In  accepting  this  employment  and 
running  the  tram  between  Kamela  and  La  Grande,  the  plain- 
tiff did  not  assume,  aa  a  part  of  his  contract,  the  risks  arising 
from  a  track  obstructed  with  slides  of  snow  and  earth.  Nor 
did  the  plaintiff  know  that  the  track  was  obstructed  by  a  slide; 
but  the  defendant,  through  its  foreman,  knew  of  its  esisteuce 
and  location.  But,  to  avoid  the  effect  of  this,  it  is  said  thatt 
the  track  walkers  did  not  report  it  as  "  dangerous  ;  "  Lence  it 
ia  argued  that  the  foreman  nad  no  knowledge  that  any  dan- 
gerous obstructions  to  the  passage  of  trains  were  to  be  found 
upon  the  track  anywhere  along  his  section.  But  they  did 
report  it  as  a  slide,  coming  from  the  mountain,  and  the  differ- 
ence between  a  slide  and  a  drift  has  been  sufficiently  adverted 
to  as  showing  the  danger  of  the  former  when  it  obstructs  the 
track.  They  did  not  report  the  snowdrifts  across  the  track, 
but  they  did  the  slide  that  had  come  down  the  mountaiu  and 
obstructed  the  track,  and  as  indicating  that  they  understood 
the  difference  ;  and  the  duty  of  the  foreman,  when  the  slide 
was  reported,  to  give  notice  of  its  existence  and  location,  at 
least,  tne  result  verified.  The  train  experienced  no  difficulty 
in  coming  through  the  snowdrifts,  but  went  to  destruction 
when  it  encountered  the  slide.  It  was  clearly  the  duty  of  the 
foreman  to  have  communicated  the  information  he  received  of 
the  existence  of  this  slide  obstructing  the  track  to  those  in 
charge  of  the  train,  and  the  failure  to  do  so  was  negligence, 
for  which  the  defendant  was  liable. 

We  do  not  deem  it  necessary  to  pursue  the  record  further. 
'We  have  examined  it  fully  and  carefully,  and  we  do  not  think, 
upon  the  entire  record,  that  any  substantial  right  of  the  defend- 
ant has  been  ignored  or  prejudiced  ;  and,  though  there  may 
have  been  a  mere  technical  error  in  the  admission  of  the  ex- 
pert evidence,  yet  it  is  not  possible  to  see,  upon  this  record, 
itow  the  verdict  could  have  been  different,  if  siich  evidence 
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had  not  been  admitted.  The  bill  of  exceptions,  bo  called  in 
this  case,  contains  the  entire  evidence,  oral  and  documentary, 
all  the  instrnctionB  pro  and  con,  and  in  fact  iti  a  transcript  of  the 
whole  proceedings  as  extended  from  the  shorthand  report  of 
the  trial.  Necessarily,  such  a  bill  of  exceptions  is  filled  with 
much  superfluous  and  irrelevant  matter,  imposing  needless 
expense  on  the  parties,  and  much  increased  labor  upon  us. 
As  the  judgment  was  large,  we  have  felt  bound  to  examine  the 
evidence  carefully,  so  as  to  ascertain  the  facts  involved  upon 
which  error  is  predicated,  and  then  apply  the  law.  This  we 
have  done,  with  the  above  result,  in  the  hope  that  hereafter 
the  bill  of  exceptions  will  contain  no  matter  not  essential  to 
express  the  exceptions.. 
The  judgment  is  affirmed. 

Track  Inapoctors  and  RapBirars  u  Fttllow-»rvknt*  of  InfurMl  Train-men. 
—Bee  note  upon  thU  subject,  88  Am.  &  Eog.  R.  Cee.  186.  The  case  of 
Burrell  «.  Gowen  (Pa.),  44  Id.  610,  is  in  point,  but  ia  oppoeed  to  the  wei^^t 
of  Authority. 

In  tesurd  v.  Northern  PaciOc  R.  Co. ,  81  Wia.  189,  which  wka  an  action 
for  injuriea  received  bj  an  engineer,  owing  to  a  colliaion  of  hie  engine 
with  a  car  on  the  track,  the  complaint  alleged  that  the  compan;  Di- 
ligently caused.  Buffered,  and  permitted  the  car  to  etand  upon  ita  main 
track,  occaaionin^  a  collision,  whereby  plaintiff  was  injured.  It  was  held 
that  Buch  complaint  imported  a  negligent  act  of  an  agent,  whoee  negligeoGe- 
waa  that  of  the  defendant,  or,  in  other  words,  a  vice- principal. 

A  Bwitchmaa  while  coupling  cars  was  injured,  owing  to  his  stumbling- 
over  a  piece  of  coal  on  a  track.  It  was  the  duty  o(  the  section-men  to 
remove  coal  from  the  tracks.  Beld,  that  the  section-men  and  tbe  switch- 
men were  fellow-servanta,  and  there  could  be  no  recovery  on  account  of  the 
negligence  of  the  former.  Cincinnati,  N.  O.  &  T.  F.  R.  Co.  v.  Healer  (C. 
C.  A.),  80  Fed.  Rep.  736. 

But  a  section-maater  and  a  track-man  are  fellow-servants  of  a  fireman 
injured  through  their  negligence,  where  all  three  are  engaged  in  looking 
after  and  removing  obstructions  upon  a  railroad  after  a  Morm.  Wellmaa 
«.  Oregon,  S.  L.  &  U.  N.  it.  Co.,  21  Ore.  680. 
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DeTBOTT,  GoAKD  HaTEN  &  MiLWAUSEE  B.  Ga 
{XidiifOM  Svprtms  Court,  July  38,  1892.) 

Injury  to  Emploje— Folio w-aervanti— Car  Inspector  and  Brakeman. — A. 
car  inspector  ia  not  a  fellow-aervant  of  a  brakeman  injured  while  coupling 
cars  owing  to  the  negligence  of  the  inspector  in  loading  a  flat  car  so  that 
the  lumber  projectad  over  the  end.  Overruling  Bmith  o.  Potter,  46  Mich. 
3S8,  2  Am.  &  Eng.  R.  Gas.  140. 

UoKToouznr  and  Graht,  JJ.,  drntnting. 
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Skina — Coupling  Car* — C«ra  Rceeivad  from  Another  Road.— A  railroad 
company  is  not  relieved  from  liability  for  injuries  to  a  brakeman  whila 
-  conpliog  cara  caused  by  the  improper  manner  id  wliich  they  were  loaded 
by  the  fact  tbat  the  cars  had  been  received  from  another  road,  and  that  the 
duty  to  receive  cars  from  coooecting  lines  is  imposed  by  statute. 

Ebbob  tp  Wayae  cireait  court. 

DicJnnaon,  Thurber  dc  Stevenatm  {EUiott  6.  Stevenson,  of  conn- 
Bel),  for  appellant 

E.  W.  Meddaugh  {Otto  Eirckner,  of  counsel),  for  appellee. 

McGbatb,  J. — Plaintiff,  a  brakemau  in  defendant's  employ, 
was  injured  while  atteiuptiug  to  recouple,  after  dropping  two 
cars  at  the  Lake  Shore  Junction,  near  Detroit,,  at  2 
o'clock  in  the  raoriung  of  October  21,  1890.  The  '^"••^'^• 
last  car  on  the  moving  section  of  the  train  was  what  is  known 
as  a  "  sand-Sat  car,"  upon  which  the  bumpers  are  much  shorter 
than  in  the  ordinary  car.  The  car  to  be  attached  was  one 
laden  with  lumber.  The  lumber  projected  several  inches 
beyond  the  end  of  the  floor  of  the  car,  leaving  a  space  of  but 
seven  inches,  when  the  cars  were  coupled,  between  the  ends  of 
the  lumber  and  the  euif  of  the  saud-tiat  car.  When  plaintiff 
vent  between  the  cara  they  were  two  rods  apart.  With  the 
Aid  of  hia  lantern  he  noticed  the  character  of  the  drawbar  and 
bumpers  upon  the  sand-Sat  car,  and  held  up  his  light,  and 
saw  that  the  other  car  was  an  ordinary  flat,  but  did  not  notice 
that  the  lumber  projected  beyond  the  end  of  the  car.  When 
the  cars  came  together,  plaintiff's  body  was  caught  between 
the  lumber  and  the  end  of  the  sand-flat  car,  ms  arm  was 
thrown  between  the  bumpers  and  crushed.  At  the  conclusion 
of  plaintiff's  case  the  court  directed  a  verdict  for  defendant, 
upon  the  ground  that  the  proximate  cause  of  the  injury  was 
the  improper  loading,  of  the  lumber  car,  and  that,  as  defend- 
ant had  made  provision  for  the  inspection  of  cars,  the  negli- 
gence was  that  of  the  inspector,  who  was  a  fellow-servant  of 
the  plaintiff. 

The  rule  that  the  master  must  fnrnisb  the  servant  with  a 
reasonably  safe  place  in  which  to  perform  his  work  has  been 
settled  by  repeated  decisions  of  this  couri  Van  Br»k«»»«»«i 
Dusen  v.  lietellier,  78  Mich.  492;  Morton  v.  Hail-  esriaipMUr 
road  Co.,  81  Mich.  423;  Bom  v.  Lumber  Co.,  85  -rtmuw^r.. 
Mich.  6l9 ;  Irvine  v.  Kailroad  Co.  (Mich.),  50  N.  ""* 
W.  Eep.  1008.  It  is  also  well  settled  that  this  duty  cannot, 
be  delegated  to  another,  so  as  to  relieve  the  master  from  per- 
sonal responsibility.  Van  Dusen  v.  Letellier,  supra;  Mor- 
ton V.  Itailroad  Co.,  supra.  These  cases  clearly  overrule  the 
doctrine  of  Smith  V.  Potter,  46  Mich.  258^2  Am.  &  Eng.  R. 
Cas.  140.    It  was  there  held  tbat  the  duty  of  inspection  was 
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not  one  of  management  or  supervision,  and  that  inspectors 
and  brakemen  were  in  the  strictest  sense  fellow-servauts.  In 
the  Van  Dnsen  and  Morton  cases,  it  was  held  that  the  dutj 
of  inspvtion  was  one  that  conld  not  be  delegated  bo  as  to 
relieve  the  master  of  liability.  Jnstice  Morse,  in  the  Van 
Dusen  cases,  aays :  "  If  the  master  can  delegate  this  duty  to 
an  employe,  and  apply  the  doctrine  of  fellow-servants  to  snch 
employe,  because  he  is  working  in  and  aboat  the  same  busi- 
ness, and  in  the  same  general  line  of  such  business, — as,  in 
this  case,  the  mannfacture  and  piling  of  lumber, — then  the 
employer  is  permitted  to  shirk  his  duty  upon  another,  and 
then  allowed  to  escape  all  responsibility  and  liability  upon 
the  plea  that  fhe  person  injured  is  the  fellow- servant  of  his 
delegate  or  a^eut  The  law,  as  I  understand  it,  will  not  per- 
mit this.  It  IB  a  duty  the  master  owes,  which  he  cannot  del- 
egate to  a  fellow^ervant  of  his  euipluyiJs.  It  he  picks  out  one 
of  the  men  working  about  the  mill,  and  imposes  upon  him  tlie 
duty  of  seeing  that  the  machinery  is  kept  in  safe  repair,  or 
delegates  to  one  of  the  men  workingin  the  mill  yard  the  duty 
of  seeing  that  these  docks  are  kept  safe  and  sound,  these  men, 
as  far  as  these  duties  are  concerned,  stand  in  the  place  of  their 
employer,  and  their  negligence  is  his  negligence. '  Chahpun', 
J.,  concurring,  says :  "  I  do  not  think  the  duty  of  inspection, 
when  such  inspection  is  required  by  the  circumstances  of  the 
case,  can  be  delegated  by  tlie  master  in'  such  manner  as  to 
avoid  responsibility,  and  I  concur  in  reversing  the  judgmeut." 
Campbell,  J.,  who  wrote  in  the  Smith  Case,  says :  "I  agree 
in  reversing  the  judgment,  but  I  do  not  think  it  proper  to 
throw  doubt  on  our  previous  decisions  which  have  dealt  with 
the  questions  in  this  cause."  The  Morton  Case,  by  a  very 
full  and  able  opinion  bv  Cahill,  J.,  reaffirms  the  doctrine 
of  Van  Dusen  v.  Letellier.  In  Iri-ine  v.  Bailroad  Co.,  we 
held  that  it  is  as  much  the  duty  of  the  company  to  see 
that  cars  are  so  loaded  that  brakemen  will  have  reason- 
ably safe  access  to  the  brakes  aud  an  opportunity  for  the 
discharge  of  their  duties  as  it  is  to  see  that  proper  appliances 
are  provided.  lo  the  discussion  of  that  question,  nowever, 
I  am  satisfied  that  the  statement  made  in  that  opinion, 
that  if  the  cars  were  inspected,  or  if  the  company  provided 
the  means  for  their  inspectiou,  by  a  fellow-servant,  and  the 
inspector  neglected  his  duty,  then  there  would  be  no  re- 
covery, is  not  supported  by  the  later  decisions  of  onr  own 
court,  Mor  by  the  weight  of  anthoritv  elsewhere.  Shear,  & 
R.  Neg.  (4th  ed)  §§  19-4-204;  Railroad  Co.  v.  Fox,  31 
Kan.  586,  15  Am.  &  Eng.  R.  Cas.  325 :  Ford  v.  Railroad 
Co.,  110  Mass.  241 ;  Hough  v.  Railroad  Co.,  100  U.  S.  213  ; 
Railroad  Co.  v.  Herbert,  IIC  U:  S.  652,  24  Am.  &  Eug.  R.  Cas. 
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407 ;  King  v.  Railroad  Co.,  14  Fed.  Kep.  277,  8  Am.  &  Eng. 
E.  Cas.  119 ;  LewU  v.  Seifeit,  116  Pa.  St.  648;  Railroad  Co. 
V.  De  Armond,  86  Tenn.  74 ;  Fay  v.  Railroad  Co.,  30  Minn. 
231,  11  Am.  &  Eng.  R  Cas.  193 ;  Gatridge  v.  Railroad  Co., 
94  Mo.  468 ;  Fuller  v.  Jewett,  80  N.  T.  46,  1  Am.  &  Eng.  R. 
Cas.  109;  GottUeb  v.  Railroad  Co.,  100  N.  T.  i66,  24  Am.  <t 
Eng.  R.  Cas.  421 ;  Railroad  Co.  v.  Kernan,  78  Tex.  294 ;  Hnle- 
han  V.  Railroad  Co.,  68  Wis.  520,  31  Am.  &  Eng.  R.  Gas.  322, 
7  Am.  &  Eng.  Ency.  Law,  p.  826,  and  note.  Tlie  doctrine  of 
tliese  cases  is  that,  when  it  is  the  duty  of  the  master  to 
fnrniBh  sound  apparatus,  machinery,  etc.,  and  defectiye  ma- 
chinery causes  an  injury  to  the  servant,  the  rule  which 
exempts  the  master  from  Uabiiity  for  injury  to  servants 
throu^  the  negligence  of  a  fellow-servaut  does  not  apply. 

In  Holehan  v.  Railroad  Co.,  supra,  it  watj  held  that,  where 
a  railway  company  permitted  its  track  to  be  incumbered  with 
sticks  and  blocks  of  wood  at  places  where  plaintiff  was  called 
upon  to  perform  his  duties  in  coupling  cars,  by  reason  of 
which  he  was  injured,  the  negligence  of  permitting  the  road- 
way to  be  obstructed  was  that  of  the  companv.  At  best,  the 
duties  of  brakemen  are  dangerous,  and  it  is  the  plain  duty  of 
their  employers  to  provide  against  increased  peril.  There  is 
no  reason  why  one  rule  should  apply  to  the  case  of  a  defective 
brake-chain,  and  that  another  should  govern  a  case  where  a 
car  has  been  so  improperly  loaded  as  to  prevent  the  use  of 
the  brake  without  great  hazard. 

In  the  recent  case  of  Railroad  Co.  v.  Shean  (Tex.  Sup.),  18 
S.  W.  Rep.  151,  the  cars  were  improperly  loaded,  but  the 
decision  was  put  upon  the  ground  that  the  plaintiff  knew  tbat 
the  car  was  loaded  in  such  a  manner  as  to  render  the  attempt 
to  couple  it  extremely  hazardous.  In  the  present  case  plain- 
tiff bad  no  such  knowledge. 

It  is  insisted,  however,  that  this  lumber  car  was  one  received 
from  another  company ;  but  the  obligation  to  receive  cars 
from  other  roads  does  not  require  the  rec^tion  of 
defective  cars,  or  cars  so  loaded  as  to  render  their  ShT'I^j" 
transportation  hazardous  to  employes.  The  duty 
is  not  one  -to  be  discharged  without  reward.  The  service 
rendered  is  not  gratuitous.  As  was  said  by  Campbell,  J.,  in 
Smith  V.  Potter :  "  This  [duty  imposed  by  statute}  Joes  not 
require  the  transfer  of  cars  unfit  for  passage.  *  *  *  There  is 
no  difference  in  the  nature  of  the  danger,  or  in  the  quality  of 
the  inspector's  employment,  between  flie  case  of  shifting  cars 
belonging  to  other  roads  and  cars  belonging  to  the  same  road. 
Defects  in  both  lead  to  the  same  result,  and  the  methods  of 
examining  both  are  identical."  In  Fay  v.  Railroad  Co.,  Gut- 
ridge  V.  Railroad  Co.,  Gottlieb  v.  Railroad  Co.,  and  Railroad 
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Co.  V.  Keman,  suprOt  th«  cars  were  freighC  cars ;  bat  tlie  cases 
hold,  and  I  think  correctly,  that  the  fact  was  immateriaL 

It  follows  that  the  judf^meut  mnet  be  reversed,  and  a  new 
trial  had,  with  costs  of  this  court  in  plaintifl^ 

MoBBE,  C.  J.,  and  Lonq,  J.,  coucuii    '■. 

MoMTaoHBRT,  J.  {dtssenting). — I  cannot  yield  my  assent  to 
the  views  expressed  by  Mr.  Jastice  McGra.th  in  this  case. 
The  evidence  showed  tnat  whatever  of  fault  there  was  in  per- 
mittiog  the  car  to  be  loaded  in  the  manner  in  which  it  was 
was  the  fault  of  an  inspector  provided  by  the  company,  and 
no  fanit  was  attributed  to  the  company  in  employing  him. 
This'  court  has  held,  not  once,  but  repeafedly,  that  an  inspector 
of  cars,  under  such  circumstances,  is  a  fellow-serrant  of  the 
train-men,  and  that  no  recovery  can  be  had  on  account  of  his 
negligence.  Smith  v.  Potter,  46  Mich.  258,  2  Am.  &  £ng.  K. 
Cas.  140  ;  Irvine  v.  Railroad  Co.  (Mich.),  50  N.  W.  Hep.  1008. 
Aud  the  doctrine  of  non-liability  for  the  fault  of  a  co^amploy^ 
has  been  also  applied  in  other  cases  where  the  relations  were 
analogous,  and  where  tlie  authority  of  the  offending  servant 
was  quite  as  broad  as  is  that  of  one  whose  duty  it  is  to  see 
that  cars  are  properly  loadet^  Hoar  v.  Merritt,  62  Mich.  386 ; 
Gardner  v.  Kailroad  Co.,  58  Mich.  584,  24  Am.  k  Eng.  R  .Cas. 
435 ;  Greenwald  v.  Railroad  Co.,  49  Mich.  197,  8  Am.  A-  Eng. 
B.  Cas.  133;  Minniug  Co.  v.  Eitts,  42  Mich.  34;  Railroad  Co. 
V.  Dolan,  32  Mich.  510.  The  case  of  Smith  v.  Potter  was  cited, 
and  its  doctrine  approved  in  Peterson  v.  Railroad  Co.,  67 
Mich  102,  31  Am.  &  Eng.  R  Cas.  292,  and  was  also  cited  with 
approval  in  Randall  v.  Railroad  Co.,  109  U.  S.  481, 16  Am.  k 
Eng.  B.  Cas.  243. 

But  it  is  suggested  that  the  case  of  Smith  v.  Potter  has 
been  overroleabr  Van  Duseu  v.  Letellier,  78  Mich.  492 ;  Mor- 
ton V.  Railroad  Co.,  81  Mich.  423  ;  Rons  v.  Lumber  Co.,  85 
Mich.  619.  It  is  clear,  as  I  think,  that  it  was  not  the  purpose 
of  Jastice  Morse,  who  wrote  the  opinion  in  Yan  Dusen  v. 
Letellier,  to  overrule  the  case  of  Smith  v.  Potter.  In  Peter- 
son V.  Railroad  Co.,  Justice  Morse  recognizes  the  binding  aa~ 
thority  of  Smith  v.  Potter  and  other  kindred  cases  in  the  fol- 
lowing langu^e  :  "If  the  question  were  an  open  one  in  this 
state,  I  should  not  be  inclined  to  hold  that  either  of  these  per- 
sons was  a  fellow  employ^  of  the  plaintiff ;  but  the  law  in  this 
respect  is  well  settled  in  this  state,  and  the  circuit  judge  fol- 
lowed the  decisions  of  this  court,  citing  them  in  bis  charge  to 
the  juiT."  In  Van  Dusen  v.  Letellier  the  case  of  Smith  v. 
Potter  IS  distinguished,  as  is  also  the  case  of  Hoar  v.  Merritt. 
All  that  is  held  by  Van  Dusen  v.  Letellier  is  that  the  employer 
owes  a  duty  of  providing  a  safe  place  for  his  employes  to 
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vork,  and  that  this' duty  caDDot  be  delegated  to  a  fellow-ser- 
vant.  The  case  fully  recognizes  the  distinction  between  the 
dnty  of  furnishing  a  safe  place  and  safe  machinery  to  the 
employ^  and  the  dutr  of  seeing  that  the  machinery,  appliances, 
or  place  are  properly  used  or  employed.  The  same  may  be 
said  of  Morton  v.  Bfulroad  Co.,  81  Mich.  423.  This  distinc- 
tion is  again  recognized  in  Kawley  v.  CoUiau  (Mich.),  51  N. 
W.  Eep.  350,  and  Kehoe  v.  Allen,  52  N.  W.  Rep.  740  (decided 
at  the  present  term).  In  Morton  v.  Railroad  Co.,  ae  the  case 
was  pat  to  the  jury,  the  sole  qnestion  was  whether  the  appli- 
ance in  qnestion  was  reasonably  safe  when  originally  provided 
by  Uie  defendant,  and  the  circuit  judge  instructed  the  jury 
that  the  defendant's  liability  ceased  when  it  provided  a  chain, 
that  was  in  the  first  instance  reasonably  safe.  In  Irvine  v. 
Railroad  Co.,  in  an  opinion  by  Mr.  Justice  McGbath,  the  court 
held  distinctiy  that,  if  the  company  provided  means  for  the  in- 
spection of  the  cars  by  a  fellow -servant,  and  the  inspector  neg- 
lected his  duty,  there  could  be  no  recovery.  In  the  present 
case  the  injury  resulted,  uot  from  any  fault  in  the  appliances 
used,  but  foecanse,  in  making  use  of  cars  and  machinery  suit- 
able to  the  purpose,  a  fellow-servant  of  the  plaintiff,  engaged 
in  the  same  general  employment,  within  the  rule  in  Smith  v. 
Potter,  neglected  his  duty.  The  case  of  Smith  v.  Potter  has 
not,  as  I  view  it,  been  overruled  by  the  case  referred  to,  and 
certainly  the  court  has  not  taken  the  pains  to  point  out  to  the 
profession  the  fact  that  it  has  been  overruled  ;  on  the  con- 
trary, its  doctrine  has  been  frequently  recognized,  and  has 
become  the  settled  taw  of  the  state.     The  circuit  judge  ap- 

Elied  the  doctrine  to  the  case  at  bar,  and  the  judgment  should 
e  affirmed. 
Grakt,  J.,  concurred  with  Montooherx,  J. 

Ctr-inipsctort  Md  Ropairers  u  V  lea -principals. — The  ahoTe  dedBton  ii 
undoubtedly  sound.  The  .authorities  are  about  evenly  divided  on  the  sub- 
ject whether  «  railroad  compaiij  ie  liable  for  the  negligence  of  cHr-in- 
■pectora  and  repairera  causing  injury  to  other  employM,  but  it  ie  certain 
that  aocording  to  the  true  criterion  of  fellow-service  these  employ(!s  are 
repreBentativee  of  the  muter  and  not  fellow-servants.  See  note,  SB  Am.  & 
Eng.  R.  Caa.  172;  Interaational  &  a.  N.  R.  Co.  e.  EeeDan  (Tex.),  44  Id. 
607.  note,  609;  note,  48  Am.  &  Bug.  R.  Caa,  845.  The  case  of  Alabama 
O.  8.  R.  Co.  «.  Carroll,  reported  immediately  following  this,  ia  a  npresent* 
ative  autb<»ity  on  the  opponte  ride  of  the  question. 
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Injury  t0  Employe—Fellow-MrvanU— Brakaman  ukI  Car-in«p«rtor. — 
A  bnikemau  injured  througb  the  Degligence  of  an  emplojfi  wboK  duty  it 
is  to  inspect  tbe  lioka  of  tbe  tniii,  ia  at  commoa  law  a  fellow-aerrant  of 
guch  employ^,  and  the  railroad  compauy  is  not  liable  for  the  injury. 

Sama — Action  In  Ona  SUta  for  Injuria*  Suitained  In  An othar— Conflict  of 
Law*. — There  can  be  no  recuTer;  iu  one  state  for  injurieH  to  an  emp1oj4 
■uatained  in  another,  unless  tbe  ioflicliuu  of  the  injuries  ia  actionable  under 
the  law  of  the  state  in  which  tbey  were  received.  The  fact  that  the  negli- 
gence which  caused  the  injur;  transpired  in  the  state  where  the  action  was 
brought  does  Dot  warrant  a  recover;  where  none  is  authorized  undar  the 
laws  of  tbe  state  where  tbe  injur;  occurred.  Nor  i«  this  rule  HSfcled  b; 
the  fact  that  at  the  time  the  employ^  wbb  injured  be  was  in  the  discharge 
of  duties  which  rested  upon  him  b;  the  terms  uf  a  contract  with  his  em- 
ployer, which  had  been  entered  into  in  the  slate  where  the  suit  was  brought, 
and  that  he  was  a  citizen  of  that  slate,  and  the  defendant  a  corporation 
thereof. 

Appeal  from  Birmingham  city  court, 
J.-IK  Fetcell  and  A.  G.  iSmith,  for  appellant 
Brooks  &  Brooks,  for  appellee. 

McClellam,  J. — The  plaintiff,  W.  D.  Carroll,  is,  and  -waa  at 
the  time  of  entering  into  the  service  of  the  defend- 
**"'''*^  ant,  the  Alabama  Great  Southern  Railroad  Com- 
pany, and  at  the  time  of  being  injured  in  that  service,  a  citizen 
of  Alabama.  Tlie  defendant  is  an  Alabama  corporation,  operat- 
ing a  railroad  extending  from  Chattanooga,  in  the  state  of 
Tennessee,  through  Alabama  to  Meridian,  in  the  state  of  Mis- 
sissippi. At  the  time  of  the  casualty  complained  of  plaintiff 
was  in  the  service  of  the  defendant  in  the  capacity  of  brake- 
man  on  freight  trains  running  from  Birmingham,  Ala.,  to  Me- 
ridian, Miss.,  under  a  contract  which  waa  made  in  the  state  of 
Alabama.  The  injury  was  caused,  by  the  breaking  of  a  link 
between  two  cars  in  a  freight  train  which  was  proceeding  from 
Birmingham  to  Meridian.  The  point  at  which  the  link  broke 
and  the  injury  was  suffered  was  in  the  stat^  of  Miasisaippi. 
The  evidence  tended  to  show  that  the  link  which  broke  was  a 
defective  link,  and  that  it  was  in  a  defective  condition  when 
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the  train  left  BUmingham.  It  was  shown  that  this  link  had 
come  to  the  defendant  road  at  Chattanooga,  Tenn.,  with  a  car 
which  belonged  to,  and'  came  to  that  point  over,  a  road  which 
waa  foreign  to  the  Alabama  Oreat  Southern  road;  that  at 
Chattanooga  this  foreign  car  was  coupled  into  a  tram  of  the 
defendant  by  means  of  this  link,  the  destination  pf  the  car 
next  in  rear  of  it  being  Birmingham,  and  the  destination  of 
the  second  car  in  the  rear  of  it,  which  belonged  to  defendant, 
being  Meridian,  to  which  point  the  foreign  car  was  also  bonnd. 
At  Birmingham  the  car  between  this  foreign  car  and  the  Ala- 
bama Great  Southern  car,  which  were  billed  to  Meridian,  was 
cut  out,  and  these  two  cars  were  coupled  together  by  means 
of  the  link  which  had  come  to  the  defendant  with  the  foreign 
car.  The  evidence  went  also  to  show  that  the  defect  in  this 
link  consisted  in  or  resulted  from  its  having  been  bent  while 
cold ;  that  this  tended  to  weaken  the  iron,  and  in  this  instance 
had  cracked  the  link  somewhat  on  the  outer  curve  of  the  bend, 
and  that  the  link  broke  at  the  point  of  this  crack.  It  was 
shown  to  be  the  duty  of  certain  emploj&i  of  defendant  sta- 
tioned along  its  Hue  to  inspect  the  links  attached  to  cars  to 
be  put  in  trains,  or  forming  the  couplings  between  cars  in 
trains  at  Chattanooga,  Birmingham,  and  some  points  between 
Birmingham  and  the  place  where  this  link  broke,  and  also 
'  that  it  was  the  duty  of  the  conductor  of  freight  trains,  and  the 
other  train-men,  to  maintain  such  inspection  as  occasion 
afforded  throughout  the  ruus  or  trips  of  such  trains ;  and  the 
evidence  affords  ground  for  inference  that  there  was  a  negli- 
gent omission  on  the  part  of  such  employes  to  perform  fliis 
duty,  or,  if  performed,  the  failure  to  discover  the  defect  in,  and 
to  remove,  this  link  was  the  result  of  negligence. 

The  foregoing  statement  of  facts,  either  proved  or  finding 
lodgment  in  the  tendencies  of  the  evidence,  together  with  the 
evidence  of  the  law  of  Mississippi  as  to  the  master's 
liability  for  injuries  sustained  by  an  employe  in  his  '^■•^•■•i'* 
service,  will  suffice  for  the  consideration  and  deter-  **" 
minatiou  of  the  question  which  is  of  chief  importance  in  this 
case,  namely,  whether  the  defendant  is  liable  at  all,  on  the 
facts  presented  by  this  record,  for  an  injury  sustained  bv  the 
plaintiff  in  the  state  of  Mississippi.  The  affirmative  of  this 
inquiry  is  sought  to  be  rested  and  maintained  upon  two  dis- 
tinct propositions.  In  the  first  place,  it  is  insisted  that  the 
negligence  which  one  aspect  of  the  evidence  tends  to  establish 
is  that  of  the  defendant  in  respect  of  a  duty  which  the  law 
imposes  upon-  the  master,  and  which,  whether  performed,  or 
undertaken  to  be  performed,  in  the  particular  instance  by  the 
hand  of  the  master,  or  by  the  hand  of  one  to  whom  he  had 


DcizcdbvGoOglc 


658    ALABAMA  GREAT  SOUTUERN  R.  CO.  V.  CARROLL.   [VOL.  53 

delegated  its  perfortuance,  is  yet  to  be  talna  as  being  per- 
formed, or  attempted  to  be  performed,  by  the  master  liimself, 
in  such  sort  that  the  employer  ie  respoasible  for  its  misper- 
forraance  or  iioD-performaiioe,  whereby  injury  results  to  one 
of  hia  employes,  under  the  doctrine  of  the  common  law,  and 
wholly  irrespective  of  statutory  provisions.  These  doctrines 
are  presumed,  and  also  shown,  by  the  evidence  in  this  case,  to 
obt^  in  the  state  of  Mississippi ;  and  the  defendant  being  an 
•  Alabama  corporation,' it  cannot  be  gnestioned  that  an  action 
may  be  maintained  in  this  state  to  recover  damages  for  an  in- 
jury sustained  in  Mississippi  by  one  of  its  servants,  if  the  facts 
present  a  good  cause  of  action  under  the  law  of  that  state. 

It  is  manifest,  bej'ond  adverse  inference,  on  the  evidence, 
conceding  the  link,  the  breaking  of  which  caused  the  acci- 
dent, to  nave  been  in  a  defective  condition  when  it  came  to 
defendant's  road  at  Chattanooga,  attached  to,  and  intended  to 
be  used  in,  the  further  transportation  of  the  foreign  car,  that  it 
was  so  used  from  that  point  to  the  place  of  the  accident,  that 
this  defective  condition  of  the  link  was  patent  to  such  obser- 
vation as  should  have  been  bestowed  upon  it,  and  that  the  de- 
fect in  it  was  the  proximate  cause  of  tne  injury  to  the  plain- 
tiff,— it  is,  we  say,  clear  upon  ev^ry  aspect  of  the  testimony, 
conceding  all  this  to  be  true,  that  the  use  of  that  link  in  coup- 
ling the  foreign  car  to  the  defendant's  train,  and  also  in  its 
use  throughout  the  voyage  from  Chattanooca  into  Mississippi, 
was  due  to  the  negligeuce  of  employes  of  tne  defendant,  who 
were  charged  by  it  with  the  duty  of  inspecting  the  link  before 
and  at  the  time  of  incorporating  tlie  foreign  car  into  this  train, 
and  at  the  several  points  in  Bahama  where  inspectors  were 
stationed,  as  shown  by  the  evidence,  and  also  of  the  train-men 
charged  vrith  the  duty  of  inspectiou  as  the  train  was  en  route. 
There  is  no  pretence  that  the  defendant  had  not  been  soffi- 
ciently  careful  in  the  selection  of  these  inspectors,  or  that 
they  were  incompetent.  It  is  not  pretended  that  they  were 
insufficient  in  number,  or  stationed  at  points  too  widely  sepa- 
rated along  the  Hue.  There  is  no  such  idea  advanced  as  that 
the  defendant  was  negligent  in  the  purchasing  of  links  of 
adequate  strength,  and  supplying  them  to  these  inspectors^nd 
to  trains  generally,  or  that  there  was  any  necessity  for  the  con- 
tinued use  of  this  link  upon  a  discovery  of  its  defective  condi- 
tion ;  but,  to  the  contrary,  it  is  afSrmatively  shown  that  the 
defendant  purchased  and  supplied  its  trains  and  employes 
with  all  necessary  links  of  good  quality  and  perfect  condition 
to  be  used  in  its  trains,  to  supply  the  places  of  links  which 
became  defective  from  use,  and  to  substitute  for  defective 
links  coming  to  this  road  with  foreign  cars. 

Tlie  only  negligence,  in  other  words  and  in  short,  which 
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£u(ls  support  bj  the  action  or  iuference,  in  any  teudenc;  of 
the  evidence,  is  that  of  persons  who»e  dnty  it  was  B„fc„..  ..^ 
to  inspect  the  links  of  the  train,  and  remote  such  MrUapsctw 
as  were  defective,  and  replace  them  with  others  »»i»u»w-wr- 
which  were  not  defective.  Ibis  was  the  negligence,  '"** 
not  of  the  master,  the  defendant,  but  of  fellow-servants  of  the 

SlaintifT,  for  which  at  comnion  law  the  defendant  ia  not  liable, 
hus  it  is  said  in  McEinney  on  Fellow  servants,  §  127:  "It 
is  a  very  common  thing  for  train-bands  to  receive  injnry 
through  the  neglifjence  of  persons  employed  by  the  company 
to  inspect  their  cars  to  discover  defects  and  repair  them.  The 
weight  of  authority,  perhaps,  is  to  the  effect  that  the  negli- 
gence of  such  employes  ia  the  performance  of  such  duties 
cannot  be  attributed  to  the  company,  and  it  is  consequently 
not  liable  for  it."  Citing,  among  other  cases.  Smith  tr.  Potter, 
46  Mich.  258,  2  Am.  &  Eng.  E.  Cas.  140 ;  Mackin  v.  Railroad 
Co.,  135  Mass.  201,  15  Am.  &  Eng.  B.  Cas.  196 ;  Railroad  Co. 
,  V.  "Webb,  12  Ohio  St.  475 ;  Railroad  Co.  v.  Kice  (Ark.),  11  S. 
"W,  Rep.  699 ;  Kidwell  v.  Railroad  Co..  3  Woods,  313 ;  and 
our  own  case  of  Smoot  v.  Railroad  Co.,  67  Ala.  13 ;  and  tbesfi 
and  other  cases  are  cited  to  the  same  proposition  in  7  Am. 
&  Eng.  Ency.  Law,  p.  864,  note.  There  are  cases  which  hold 
to  the  contrary ;  hat  the  law  is,  and  has  long  been,  settled  in 
this  state  as  we  have  stated  it— the  case  of  SmOot  v.  Railroad 
Co.,  supra,  being  directly  in  point  Railroad  Co.  v.  Thon^as, 
42  Ala.  672,  720,  ei  seg. ;  Railroad  Co.  v.  Smith,  59  Ala.  245  ; 
Railroad  Co.  v.  Allen,  78  Ala.  494,  28  Am.  &  Eng.  R.  Cas. 
614. 

This  being  the  common  law  applicable  to  the  premises  as 
understood  and  declared  in  Alabama,  it  will  be  presumed  in 
our  courts,  as  thus  declared,  to  be  the  common  law  of  Missis- 
sippi, nnless  the  evidence  show^  a  different  rule  to  have  been 
announced  by  the  sapreme  court  of  that  state  as  l)eine  the 
common  law  thereof.  The  evidence  adduced  here  faiTs  to 
show  any  such  thinf^,  but  to  the  contrary.  It  is  tnade  to 
appear,  from  the  testimony  of  Jndge  Arnold,  and  by  the  de- 
cisions of  the  supreme  court  of  Mississippi,  which  were  intro- 
duced on  the  trial  below,  that  that  court  is  in  full  accord  with 
this  one  in  this  respect.  Indeed,  if  anything,  those  decisions 
go  farther*  than  this  court  has  ever  gone  in  applying  the  doc- 
trine of  fellow-servants  to  the  exemption  of  railway  companies 
from  liability  to  one  servant  for  injuries  resiUting  from  the 
negligence  of  another,  holding  in  one  case  that  a  hostler, 
whose  only  duty  it  was  to  supply  an  engine  with  sufficient 
sand  before  taming  it  over  to  the  engineer  to  go  on  the  road, 
is  a  fellow- servant  of  the  engineer,  for  whose  negligent  failure 
to  supply  the  sand  the  company  would  not  be  liable  (Railroad 
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Co.  V.  Fsttj,  67  Miss.  255,  7  So.  Bep.  351)  ;  in  another,  tliab 
a  section  foreman  and  a  laborer  working  under  him  -were  fel- 
low-servants in  such  sort  that  their  common  master  would  not 
be  liable  for  the  negli^rence  of  (he  former  in  attempting  to 
repair  a  fish-bar,  which  he  ought  to  have  discarded,  and  ap- 
plied for  a  new  one  (Lagrone  v.  itailroad  Co.,  67  Mistj.  592) ;  and 
in  yet  another  case,  tbat  a  sectioD  foreiuau  and  train-men  are 
fellow-servanta  in  respect  of  the  negligence  of  the  former, 
unknown  to  the  company,  in  faiiiug  to  keep  the  track  in 
repair,  and  that  an  engineer  on  a  passing  train,  who  was  in- 
jured in  consequence,  could  not  recover  against  the  common 
employer  (Railroad  Cn.  v.  Hughes,  49  Miss.  258) ;  and  the 
doctrine  of  this  case  is  said  by  Mr.  McEiuuey  to  be  "  substan- 
tially the  rule  recognized  by  the  English  common-law  decia- 
ioQs  '  (McKinuey,  Fellow-serv.,  p.  82,  §  29).  See,  also,  Mc- 
Master  v.  Bailroad  Co.,  65  Miss.  264,  41  Am.  &  Eng.  B.  Cas. 
486. 

Proceeding,  therefore,  on  the  presumptions  we  are  author- 
ized to  indulge,  and  also  on  the  evidence  sddncecl  in  this  case  ' 
as  to  the  law  of  Mississippi  in  this  connection,  and  upon  the 
testimony  most  favorable  to  the  plaintiff  as  to  the  cause  of  his 
injuries,  we  feel  entirely  safe  in  declaring  that  plaintiff  has 
shown  no  cause  of  action  under  the  common  law  as  it  is  un- 
derstood and  applied  both  here  and  in  the  state  of  Missis- 
sippi. 
It  is,  however,  farther  contended  that  the  plaintiff,  if  his 
evidence  be  believed,  has  made  out  a  case  for  the 
Rvrickt  tort-  recovery  sought  under  the  employers'  liability  act 
AikiHiM  tM-  °^  Alabama,  it  being  clearly  shown  that  there  is  no 
at*.  such  or  similar  law  of  force  in  the  state  of  Missis- 

sippi Considering  this  position  in  the  abstraot, 
— tbat  is,  dissociated  from  the  facts  of  this  particular  case, 
which  are  supposed  to  exerf  an  important  influence  upon 
it, — there  cannot  be  two  opinions  as  to  its  being  unsound  and 
untenable.  So  looked  at,  we  do  not  understand  appellee's 
counsel  even  to  deny  either  the  proposition  or  its  application 
to  this  case — that  there  can  be  no  recovery  in  one  state  for 
injuries  to  the  person  sustained  in  another,  unless  the  inflic- 
tion of  the  injuries  is  actionable  under  the  law  of  the  state  in 
which  they  were  received.  Certainly  this  is  the  well-estab- 
lished rule  of  law,  subject;  in  some  jurisdictions,  to  the  quali- 
fication that  the  infliction  of  the  injuries  would  also  support 
an  action  in  the  state  where  the  suit  is  brought  had  they  been 
received  within  that  state,  3  Am.  &  Eng.  Ency.  Law,  pp.  127, 
128 ;  Hyde  v.  Railway  Co.,  61  Iowa,  441,  15  Am.  Eng.  R.  Cas. 
603 ;  Railroad  Co.  v.  Lewis  (Tenn.),  14  S.  W.  Rep.  603  ;  Buck- 
les V.  EUers,  72  Ind.  220 ;  WilUs  v.  Railway  Co.,  61  Tex.  432, 
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23  Am.  &  Eng.  K.  Cas.  379 ;  Woodard  v.  Railroad  Co.,  10 
Ohio  St  121 ;  Whitford  v.  Railroad  Co.,  23  N.  T.  465  ;  Debe- 
Toise  17.  Railroad  Co.,  98  N.  Y.  377. 26  Am. &  Eng.  R.  Gas.  335 ; 
Railway  Co.  v.  I'oater,  11  Am.  &  Eng.  R.  Cas.  180,  2  Ror.  R. 
R.  p.  1149 ;  KaLl  v.  Railroad  Co.  (Ala.),  10  So.  Rep.  661 ; 
Railroad  Co.  v.  Doyle,  60  Miss.  977, 8  Am.  &  Eng.  R.  Cas.  171 ; 
Davis  V.  Railroad  Co.,  143  Mass.  301,  28  Am.  &  Eng.  R.  Cas. 
223 ;  Le  Forest  v.  Tolman,  117  Mass.  109  ;  Limekiller  v.  Rail- 
road Co.,  33  Kan.  83,  19  Am.  &  Eng.  R  Cas.  184;  The  Scot- 
land, 105  U.  S.  24 ;  The  Santa  Cruz.  1  C.  Rob.  60 ;  Railroad 
Co.  V.  Moore,  11  Am.  &  Eng.  R.  Caa.  243. 

Bat  it  is  claimed  tliat  the  facts  of  this  case  take  it  oat  of 
the  general  rule  wluch  the  authorities  cited  above  abundantly 
sapport,  and  authorize  the  coarts  of  Alabama  to  subject  th& 
defendant  to  the  payment  of  damages  under  section  2590  of 
the  Code,  althougn  the  injuries  counted  on  were'  sustained  in 
Mississippi  under  circamstanceii  which  involved  no  liabilitv  on 
the  defendant  by  the  laws  of  that  state.  This  insistence  is,  in 
the  first  instance,  based  on  that  aspect  of  the  evidence  which 
goes  to  show  that  the  negligence  which  produced  the  casualty 
transpired  in  Alabama,  and  the  theory  that,  wherever  the 
consequences  of  that  negligence  manifested  itself,  a  recovery 
can  be  had  in  Alabama,  we  are  referred  to  no  authority  in 
support  of  this  proposition,  and  exhaustive  investigation  on 
onr  part  has  failed  to  disclose  auy.  There  are  at  least  two 
well-considered  cases  against  it,  one  of  which  involved  an  , 
effort  to  recover  for  personal  injuries,  sustained  in  Alabama 
under  circumstances  which  afforded  no  cause  of  action  in  Ala- 
bama, in  the  courts  of  Tennessee,  where  the  casual  negligence 
occurred,  and  where,  also,  had  the  negligence  ^nauifested 
itself  iu  the  result  complained  of  there,  the  plaintiff  would 
have  been  entitled  to  recover.  The  accident  happened  on  a 
train  going  from  Nashville  to  Chattanooga,  in  Tennessee,  oq 
a  railway  which  rons  for  a  comparatively  short  distance 
through  Alabama.  The  negligence  relied  on  consisted  in  the 
failure  of  employes  of  the  defendant,  charged  in  that  behalf, 
to  discover  and  remedy  a  defective  brake  before  the  train  left 
Nashville,  as  well  as  during  its  passage  through  Tennessee. 
While  the  train  was  mnning  through  Alabama,  a  brakeman 
was  killed  in  consequence  of  the  defect  in  this  brake.  All  this 
is  precisely  on  all  lours  with  our  case  in  those  of  its  aspects 
most  favorable  to  the  plaintiff;  that  plaintiff,  the  court  con- 
ceded, would  have  had  a  good  cause  of  action  under  the  law 
of  Tennessee,  the  place  of  the  negligence,  if  his  intestate  had 
been  injured  within  its  limits.  So  here,  the  plaintiff,  on  one 
aspect  of  the  evidence,  would  have  had  a  good  cause  of  action 
in  Alabama,  the  place  of  the' negligence,  had  he  been  injured 
58  A.  ft  £.  R.  Cas.— 36 
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ID  AJabsms.  Bat  it  was  fouutl  iu  tliat  case  that  the  laws  of 
Alabama  gave  no  canse  of  action  for  the  negligent  failure  to 
inspect  the  appliances  used  in  operating  a  train,  but  held  the 
brakeman  and  the  inspectors  to  be  fellow- servants  in  respect 
thereto,  just  as  here  the  laws  of  Mississippi  afford  no  redress 
for  the  consequences  of  such  negligence,  tliough  onr  statutes 
have  since  the  Tennessee  decision  provided  therefor ;  and  it 
I  waa  held  on  the  aathoritj  of  Railroad  Co.  v.  Thomas,  42  Ala. 
£72,  that  there  could  have  been  no  recovery  in  Alabama,  and 
ihat'of  consequence  no  cause  of  action  existed  iu  Tennessee, 
the  court  saying :  "  There  is  no  question  but  the  laws  of  Ala- 
l>ama  *  *  *  controlled  the  rights  of  the  parties  in  this 
case,  and  whether  there  was  error  in  this  part  of  the  charge 
[referring  to  an  iastruction  as  to  defendant's  liability  on  the 
negligence  shown]  as  given,  or  the  refusal  of  the  specific  iu- 
structions  asked  for  [substantially  that  the  negligence  of  n 
car-inspector  from  which  a  brakeman  suffers  injury  is  no 
ground  for  action  against  their  common  employer],  depends 
wholly  upon  the  laws  of  that  state."  Railway  Co.  v.  Foster, 
10  Lea,  352, 11  Am.  &  Eng.  R.  Gas.  180.  In  the  other  case  the 
precise  point  here  under  consideration  was  brought  before 
the  supreme  court  of  Mississippi,  in  an  action  instituted  in 
that  state  sounding  iu  damages  for  fatal  injuries  inflicted  upon 
plaintiff's  intestate  in  the  state  of  Tennessee.  It  was  insisted 
that,  inasmuch  as  the  death  of  the  deceased  resulted  from 
■  the  negligent  failure  of  a  train  dispatcher  iu  Mississippi  to 
give  requisite  orders  to  the  train-men  at  a  certain  poiut  in 
Teuuessee,  tlie  rights  of  the  parties  were  determinable  by  the 
laws  of  Mississippi,  the  place  of  the  disastrous  negligent  omis- 
sion. Bmt  the  court  held  to  the  contrary,  saying :  "The  right 
of  the  appellee  is  determinable  by  the  law  of  Tennessee,  iu 
which  state  the  killing  of  her  husband  occurred.  The  view- 
that  no  recovery  could  be  had  here,  except  for  a  result  trace- 
able to  an  omission  of  duty  in  Mississippi,  is  unfounded. 
Physical  force,  proceeding  from  this  state,  and  iuflictiug  injury 
in  another  state,  might  give  rise  to  an  action  in  either  state, 
and  vice  versa;  bnt  the  omission  of  duty  in  Mississippi  cannot 
transfer  a  consequence  of  it,  manifested  physically  in  another 
state,  to  Mississippi.  The  cases  of  injuries  commenced  in  one 
jurisdiction  and  completed  iu  another  illustrate  our  view  on 
this  subject.  The  true  view  is  that  the  legal  entity  called  the 
'  corporation  '  is  omnipresent  on  its  railroad,  and  the  presence 
or  absence  of  negligence  with  respect  to  an  occurrence  at  any 
point  of  the  line  is  not  to  be  resolved  by  the  place  at  which 
any  officer  or  employe  was  stationed  for  duty.  The  question 
is  as  to  duty  operating  effectually  at  the  place  where  its  alleged 
failure  caused  harm  to  result.     The  locality  of  the  collision 
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vas  in  TeuneBsee.  It  was  there,  if  anywhere,  that  the  com- 
pany was  remiss  io  duty ;  for  there  is  where  its  proper  caution 
.shoiild  have  been  nsed. '  Railroad  Co.  v.  Doyle,  60  Miss.  977, 
984,  8  Am.  &  Eng.  K,  Cas.  171.  If  this  doctrine  was  properly 
applied  to  the  facts  of  that  case,  where  the  act  to  be  per- 
formed, the  failure  to  perform  which  caused  the  injury,  coold 
only  be  performed  at  a  point  in  Missisaippi,  and  by  an  em- 
ploye who  was  stationed  and  remained  at  that  place,  it  wonld 
seem  to  address  itself  with  more  force  to  the  case  at  bar, 
where  it  appears  the  corporation  was  in  fact  present  with  the 
train  and  with  the  defective  link  every  inch  of  the  journey 
from  Birmingham  to  the  point  of  the  accident,  in  the  person 
of  the  conductor  and  other  train-men  who  were  charged  with 
the  duty  all  along  the  line  of  discovering  and  removing  the 
unsafe  appliance. 

The  position  of  the  Mississippi  court  appears  to  us  to  be 
eminently  sound  in  principle  and  upon  logic.  It  is  admitted, 
or  at  least  cannot  be  denied,  that  negligence  of  duty  uupro- 
ductive  of  damnifying  results  will  not  authorize  or  support  a 
recovery.  Up  to  the  time  this  train  passed  out  of  Alabama 
no  iniary  had  resulted.  For  all  that  occurred  in  Alabama, 
therefore,  no  cause  of  action  whatever  arose.  The  fact  which 
created  the  right  to  sne, — the  injury, — without  which  con- 
fessedly no  action  would  lie  anywhere,  transpired  in  the  state 
of  Mississippi.  It  was  in  that  state,  therefore,  necessarily 
that  the  Cause  of  action,  if  any,  arose;  and  whether-  a 
cause  of  action  arose  and  existed  at  all,  or  not,  must  in  all 
reason  be  determined  by  the  law  which  obtained  at  the  time 
and  place  when  and  where  the  fact  which  is  relied  on  to  justify 
a  recovery  transpired.  Section  2590  of  the  Code  of  Alabama 
bad  no  efficacy  beyond  the  lines  of  Alabama.  It  cannot  be 
allowed  to  operate  upon  facts  occnrriug  in  another  state,  so 
as  to  evolve  out  of  them  rights  and  liabilities  which  do  not 
exist  under  the  law  of  that  state,  which  is  of  course  paramount 
in  the  premises.  Where  the  facts  occur  in  Alabama,  and  a 
liability  becomes  fixed  in  Alabama,  it  may  be  enforced  iu 
another  state  having  like  enactments,  or  whose  policy  is  not 
opposed  to  the  spirit  of  such  enactments  ;  but  this  is  quite  a 
different  matter.  This  is  but  enforcing  the  statute  upon  facts 
to  which  it  is  applicable,  all  of  which  occurred  within  the  ter- 
ritory for  the  goverumeut  of  which  it  was  enacted.  Section 
2590  of  the  Code,  in  other  wotds,  is  to  be  interpreted  iu  the 
light  of  universally  recognized  principles  of  private  inter- 
national or  interstate  law,  as  if  tts  operation  had  been  ex- 
ressly  limited  to  this  state,  and  as  if  its  first  line  read  as 
JollowB  :  "When  a  personal  initiry  ie  received  in  Alabama  by 
a  servant  or  employ^,"  etc.    Tne  negligent  infliction  of  an  in- 
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jury  liorc,  uDcleT  statatory  circamstaDces,  crsates  a  risht  of 
action  here,  which,  being  tranaitorj,  m&j  be  enforced  la  anj 
other  state  or  country  the  comity  of  which  admits  of  it ;  but 
for  an  injury  inflicted  elsewhere  than  in  Alabama  onr  statate 
gives  no  right  of  recovery,  and  the  aggrieved  party  must  look 
to  the  local  law  to  ascertain  what  his  rights  are.  Under  that 
law  this  plaiuti£F  had  no  cause  of  action,  as  we  have  seen,  and 
hence  he  has  no  rights  which  our  courts  can  enforce,  nnlesa 
it  be  upon  a  consideration  to  the  presently  adverted  to. 

We  hare  not  been  inattentive  to  the  suggestions  of  ooansel 
in  this  connection,  which  are  based  upon  that  role  of  the 
statutory  and  common  criminal  law  under  which  a  murderer 
is  punishable  where  the  fatal  blow  is  delivered,  regardless  of 
the  place  where  death  ensues.  Green  v.  State,  66  Ala.  40, 
This  principle  is  patently  without  application  here.  There 
would  be  some  analogy  if  the  plaintiff  had  been  stricken  in 
Alabama,  and  suffered  in  Mississippi,  which  is  not  the  fact. 
There  is,  however,  an  analogy  which  is  afforded  by  the  crim- 
inal law,  but  which  points  away  from  the  conclusion  appellee's 
counsel  desire  Us  to  reach.  Tliis  is  found  in  that  well-estab- 
lished doctnne  of  criminal  law  that  where  the  unlawful  act  is 
committed  ill  one  jurisdiction  or  state,  and  takes  effect — pro- 
duces the  result  which  it  is  the  purpose  of  the  law  to  prevent, 
or,  it  having  ensued,  punish  for — in  another  jurisdiction  or 
state,  the  crime  is  deemed  to  have  been  committed  and  is 
punished  in  that  jurisdiction  or  state  in  which  the  resnlt  is 
manifested,  and  not  where  the  act  was  committed.  1  Bish. 
Grim.  Law,  §  110  el  sey.;  1  Bish.  Crim.  Proc.  §  S3  rf  wy. 

Another  consideration, — that  referred  to  above,— it  is  in- 
sisted, entitles  this  plaintiff  to  recover  here  under  the  em- 
ployers' liability  act  for  an  injury  indicted  beyond  the  territo- 
rial operation  of  that  act.'  This  is  claimed  upon  the  fact  that 
at  the  time  plaintiff  was  injured  he  was  in  the  discharge  of 
duties  which  rested  on  him  by  the  terms  of  a  contract  between 
liim  and  the  defendant,  which  had  been  entered  into  in  Ala- 
bama, and  hence  was  an  Alabama  contract,  in  connection  with 
the  facts  that  plaintiff  was  and  is  a  citizen  of  this  state,  and 
the  defendant  is  an  Alabama  corporation.  These  latter  facts 
— of  citizenship  and  domicile,  respectively,  of  plaintiff  and 
defendant — are  of  no  importance  in  this  connection,  it  seems 
to  us,  further  than  this  :  they  may  tend  to  show  that  the  con- 
tract was  made  here,  which  is  not  controverted,  and,  if  the 
plaintiff  has  a  cause  of  action  at  all,  he,  by  reason  of  them, 
may  prosecute  it  in  our  courts.  They  have  no  hearing  on  the 
primary  question  of  the  existence  of  a  cause  of  action,  and,  as 
that  is  the  question  before  us,  we  need  not  further  advert  to 
the  fact  of  plaintiff's  citizenship  or  defendant's  domicile. 
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The  contract  was  that  plaiDtiff  should  serre  the  defendant 
in  the  capacity  of  a  brakeman  on  its  freiglit  trains  between 
Birmingham,  Ala.,  and  Meridian,  Miaa.,  and  should  teceive  aa 
compeosation  a  atipnlated  aum  for  each  trip  from  Birmingham 
to  Meridian  and  return.  The  theory  is  that  the  employers' 
liahility  act  became  a  part  of  this  contract ;  that  the  dnties 
and  liabilities  which  it  prescribes  became  contractual  dnties 
and  liabilities,  or  dnties  and  lisbilitiea  apringing  out  of  the 
contract,  and  that  these  duties  attended  upon  the  execution 
irhenever  its  performance  was  required,  in  Misaisaippi  as  well 
as  in  Alabama ;  and  that  the  liability  prescribed  for  a  failure 
to  perform  any  of  auch  dutiea  attached  upon  such  failure  and 
consequent  injury  wherever  it  occurred,  and  was  enforceable 
here,  becauae  imposed  by  an  Alabama  contract,  notwithatand- 
ing  the  remisaiou  of  duty  and  the  resulting  injury  occurred 
in  Missis aippi,  under  whoae  laws  no  liability  was  incurred  by 
such  remission.  The  argument  ia  that  a  contract  for  service 
is  a  condition  precedent  to  the  application  of  the  statute,  and 
that,  "  as  soon  as  the  contract  is  made,  the  rights  and  obliga- 
tions of  the  parties  under  the  employers'  act "  became  vested 
and  fixed,"  so  that  "  no  subse  quent  repeal  of  the  law  could 
deprive  the  injured  party  of  his  rights,  nor  discharge  the 
master  from  his  Uabilities,"  etc. 

If  this  argument  is  sound,  and  it  is  sound  if  the  duties  and 
liabilities  prescribed  by  the  act  can  be  said  to  be  contractual 
dnties  asd  obligations  at  all,  it  would  lead  to  conclusions  the 
possibility  of  which  has  not  hitherto  been  suggested  by  any 
court  or  law-writer,  and  which,  to  say  the  least,  would  be  as- 
tounding to  the  profession.  For  instance,  if  the  act  of  1885 
"becomes  a  part  of  every  contract  of  service  entered  into  since 
its  passage,  juat  "  as  if  such  law  were  in  so  many  worda  ex- 
pressly included  in  the  contract  as  a  part  thereof, '  as  counsel 
insist  it  did,  so  as  to  make  the  liability  of  the  master  to  pay 
damages  for  injuries  to  a  fellow-servant  of  his  negligent  em- 
ploye a  contractual  obligation,  no  reason  can  be  conceived 
why  the  law  existing  in  this  regard  prior  to  the  passage  of 
that  act  did  not  become  in  like  manner  a  pait  of  every  con- 
tract of  service  then  entered  into,  so  that  every  such  contract 
would  be  deemed  to  contain  stipulations  for  the  uon-liabilitv  _ 
of  the  master  for  injuriea  flowing  from  the  negligence  of  a  fel- 
low-servant, and  confining  the  injured  servant's  right  to  dam- 
ages to  a  claim  against  his  negligent  fellow-aervant ;  the  former, 
in  other  words,  agreeing  to  look  alone  to  the  latter.  There 
were  many  thousands  of  such  contracts  existing  in  this 
country  and  England  at  the  time  when  statutes  similar  to  sec- 
tion 2590  of  our  Code  were  enacted.  There  were,  indeed,  many 
Ihouaaads  of  such  contracts  existing  in  Alabama  when  that 


DcizcdbvGoOglc 


666  ALABAMA  GREAT  SOUTUEBN  R.  CO.   V.  CARItQLL.    [VOL.  63 

Bectiott  became  the  law  of  this  state.  £acli  of  these  contracts, 
if  the  position  of  plaintiff  as  to  oar  statute  being  embodied 
into  the  terms  of  his  contract,  so  that  its  daties  were  contract- 
ual daties  and  its  liabilities  contractual  obligations  to  pay 
money,  can  be  maintained,  involved  the  assurances  of  oivanic 
provisions,  state  and  federal,  of  the  continued  uon-liabihtj  of 
the  master  for  the  neglif^ence  of  his  servants,  notwithstanding 
the  passage  of  such  statutes.  Yet  these  statutes  were  passed, 
and  they  have  beeu  applied  to  servants  under  pre-existing 
coQtracte  as  fully  as  to  servants  under  subsequent  contracts  ; 
and  there  has  never  been  a  suggestion  even,  in  any  part  of  the 
common-law  world,  that  they  were  not  rightly  bo  applied.  If 
plaintiff's  contention  is  well  taken,  many  a  judgment  has  goue 
on  the  rolls  in  this  state  aud  throughout  the  couutry,  and 
beeu  satisfied,  which  palpably  overrode  vested  rights,  without 
the  least  suspiciou  ou  the  part  of  court  or  counsel  that  one  of 
the  most  familiar  ordinances  of  the  fundamental  law  was  be- 
ing violated.  Nay,  more  :  another  result,  not  heretofore  at 
all  contemplated,  would  ensue.  Contracts  for  service  partly 
io  Alabama  might  be  now  entered  into  in  adjoining  states, 
where  the  common-law  rule  still  obtains,  as  in  Mississippi, 
for  instance,  where  the  servant  has  no  right  to  recover  for  tlie 
negligence  of  his  fellow  ;  aud  the  assumption  of  this  risk, 
under  the  law,  becoming,  according  to  the  argument  of  counsel, 
a  contractual  obligation  to  bear  it,  such  contracts  would  be 
good  in  Alabama  :  and,  as  to  servants  entering  iuto  tli^m,  onr 
statute  would  have  no  operation,  even  upon  negH«ence  and 
resulting  injury,  within  its  terms,  occurring  wholly  in  Ala- 
bama. And,  on  the  other  hand,  if  this  defendant  is  under  a 
contractual  obligation  to  pay  the  plaintiff  the  damages  sus- 
tained by  him  because  of  the  injury  inflicted  in  Mis^iissippi, 
the  contract  could  be  of  course  enforced  in  Mississippi,  and 
damages  there  awarded  by  its  courts,  notwithstanding  the  law 
of  that  state  provides  that  there  can  be  no  recovery,  under 
any  circumstauces  whatever,  by  one  servant  for  the  negligence 
of  his  fellow-employ^.  We  do  not  suppose  that  such  a' 
proposition  ever  lias  been  or  ever  will  be  made  in  the  courts 
of  Mississippi.  Tet  that  it  should  be  made  aud  sustained  is 
the  natural  and  necessary  sequence  of  the  position  advanced 
in  this  case. 

These  considerations  demonstrate  the  infirmity  of  plaintiff's' 
position  in  this  connection,  and  seire  to  show  the  necessity 
and  propriety  of  the  conclusion  we  propose  to  announce  on 
this  part  of  the  case.  That  conclusion  is  that  the  duties  and 
liabilities  incident  to  the  relation  between  the  plaintiff  and 
the  defendant,  wliich  areinvolvedin  this  case,  are  not  imposed 
bj-,  aud  do  not  rest  in  or  spring  from,  the  «ontract  betweea 
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the  parties.  TUe  only  office  of  the  contract,  under  section 
2690  of  the  Code,  is  the  establishment  of  a  relation  between 
them — that  of  master  and  servant ;  and  it  is  upon  that  rela- 
tion, that  incident  or  consequence  of  the  contract,  and  not 
upon  the  rights  of  the  parties  under  the  contract,  that  our 
statute  operates.  The  law  is  not  concerned  with  the  contract- 
ual stipulations,  except  in  so  far  as  to  determine  from  them 
that  the  relation  upon  which  it  is  to  operate  exists.  Pinding 
this  relation,  the  statute  imposes  certain  duties  and  liabilities 
on  the  parties  to  it,  wholly  regardless  of  the  stipulations  of 
the  contract  as  to  the  rights  of  the  parties  under  it,  and,  it 
inaj  be,  in  thetteeth  of  such  stipulations.  It  is  the  purpose 
of  the  statute,  and  must  be  the  limit  of  its  operation,  to  govern 
persons  standing  in  the  relation  of  maater  and  servants  to 
each  other,  in  respect  of  their  conduct  in  certain  particulars 
within  the  state  of  Alabama.  Mississippi  has  the  same  right 
to  establish  governmental  rules  for  such  person's  within  her 
borders  as  Alabama,  and  she  has  established  rules  which  are 
different  from  those  of  our  law ;  and  the  conduct  of  such 
persons  toward  each  other  is,  when  its  legality  is  brought  in 
question,  to  be  adjudged  by  the  rules  of  the  one  or  the  other 
state,  as  it  falls  territorially  within  the  one  or  the  other. 

The  doctrine  is  like  that  which  prevails  iu  respect  of  other 
relations,  as  that  of  man  and  wife.  Marriage  is  a  contract. 
The  entering  into  this  contract  raises  up  certain  duties  and 
imposes  certain  liabilities  in  all  civilized  countries.  What 
these  duties  and  liabilities  are  at  the  place  of  the  contract  are 
determinable  by  the  law  of  that  place  ;  but,  when  the  parties 
go  into  other  jurisdictions,  the  relation  created  by  the  con- 
tract under  the  law  of  the  place  of  its  execution  will  be  recog- 
nized, but  the  personal  duties,  obligations,  and  liabilities  in- 
cident to  the  relation  are  such  as  exist  under  the  law  of  the 
1'urisdiction  in  which  an  act  is  done  or  omitted,  as  to  the 
egalitr,  effect,  or  consequence  of  which  the  question  arises. 
It  might  as  well  be  said,  where  there  is  a  marriage  in  Alabama, 
and  the  parties  remove  to  Mississippi  and  the  wife  there 
makes  a  contract  which  is  void  in  Mississippi,  but  vahd  under 
our  statute,  and  subsequently  they  return  to  Alabama,  that 
our  courts  will  enforce  that  contract ;  or  if  such  husband, 
while  in  Mississippi,  does  an  act  which  is  innocuous  and  law- 
ful in  that  state,  but  which,  if  done  here,  would  entail  liability 
upon  him,  and  the  parties  afterward  return  here,  that  the 
liability  imposed  by  our  laws  could  be  enforced  here,  because 
the  parties  entered  into  the  contract  here — as  that  a  master  is 
liable  here  for  conduct  toward  his  servant  which  was  proper, 
or  at  least  involved  no  liability,  where  it  took  place,  simply 
because  the  contract  which  created  the  relation  was  entered 
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into  In  this  state.  Tbe  whole  argument  is  at  fanlt  Theoulj 
.  trne  doctrine  is  that  each  sovereignty,  state,  or  nation  has 
the  ezclnsive  power  to  finally  determine  and  declare  what  act 
OF  omissioiiB  in  the  condact  of  one  to  another— whether  thej 
be  strangers,  or  sustain  relations  to  each  other  which  the  law 
recognizes,  as, parent  and  child,  husband  and  wife,  master  and 
servants,  and  the  like — shall  impose  a  liability  in  damages 
for  the  consequent  injury,  and  the  courts  of  no  other  sover- 
eignty can  impnte  a  damnifying  quality  to  an  act  or  omission 
which  afforded  no  cause  of  action  where  it  transpired. 

These  propositions  find  illustration  aud  support  in  the  case 
of  Whitford  V.  Railroad  Co.,  23  N.  Y.  465,  where  the  relation 
involved  was  that  of  carrier  and  passeoger — a  relation  which 
had  been  created  by  a  contract  made  in  New  York  between  a 
corporation  and  a  citizen  thereof  for  carriage,  commencing  in 
that  state,  and  ending  in  San  Francisco,  via  Panama,  and 
over  the  Panama  Kailroad.  The  passenger  was  killed,  through 
the  fault  of  the  corporation's  servants,  while  being  trans- 
ported along  this  railroad.  The  law  of  New  York  gave  to  the 
Eursonal  representative  of  a  person  whose  death  was  caused 
y  tlie  wrongful  act  or  omission  of  another  a  right  of  action 
therefor  in  all  cases  where  the  deceased,  had  the  injur)'  fallen 
short  of  death,  could  have  recovered.  It  did  uot  appear  that 
the  laws  of  New  Granada,  where  the  injury  was  iufiicted,  so- 
thorized  any  recovery  on  the  facts  alleged  and  proved.  It 
was  urged,  as  here,  that  the  domicile  of  the  parties,  and  the 
fact  that  they  contracted  in  New  York,  took  the  case  out  of 
general  rules  as  to  territorial  limitations  upon  the  operation 
of  statutes ;  but  the  plaintiff  was  non-suited,  it  being  held, 
in  effect,  that  the  laws  of  New  Granada  were  controlling  as 
to  the  duties  and  liabilities  incident  to  tLe  relation  which 
existed  between  them,  while  the  contract  of  carriage  was 
being  performed  in  that  country,  and  that  the  cai-rier,  so  far 
as  care  and  diligence  were  concerned,  owed  the  passenger 
no  duties  there,  except  such  as  were  imposed  upon  the  rela- 
tion by  the  local  law,  and  that  no  liability  for  iiegligence 
and  its  results,  not  prescribed  by  that  law,  rested  on  the 
company.  And  the  court,  inter  alia,  said:  "Suppose  the 
government  of  New  Granada  to  have  enacted  that  the  pro- 
prietors of  a  railroad  company  should  not  be  responsible  for 
the  negligence  of  its  servants,  provided  there  was'uo  want  of 
due  care  in  selecting  them,  it  could  not  be  pretended  that  its 
will  could  be  set  at  naught  by  prosecuting  the  con>o'>Ltion  in 
the  courts  of  another  state  where  the  law  was  di£^rent.  *  *  * 
The  true  theory  is  that  no  snit  whatever  respectiug  this  injury 
could  be  sustained  in  the  courts  of  this  state,  except  parsuant 
to  the  law  of  international  comity.     By  that  law,  foreign 
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contracts  and  fo^e^;Q  tnuiBactiona,  out  *of  which  liabilities 
have  ariaen,  may  be  prosecuted  in  onr  tribunals,  by  the  im- 
plied assent  of  the  government  of  this  state  ;  but  in  all  such 
cases  we  administer  the  foreign  law  as  from  tlie  proofs  we 
find  it  to  be,'  or  without  proofs  as  we  presume  it  to  be." 

So  in  the  case  of  Gray  v,  Jackson,  51  N.  H.  9,  there  was  a 
contract  of  affreightment,  by  the  terms  of  which  goods  wore 
to  be  carried  oat  of  one  state  into  and  through  other  states. 
They  were  lost  in  a  state  other  than  that  in  which  the  contract 
was  made  and  the  carriage  commenced.  By  the  law  of  the 
place  of  the  contract,  the  carrier  was  liable  for  the  loss, 
under  the  circnm stances  shown  in  evidence,  had  it  occurred 
in  that  state.  By  the  law  of  the  state  where  the  loss  occurred, 
however,  the  carrier  was  not  liable.  In  an  action  for  the  loss, 
prosecuted  in  the  state  of  the  contract,  the  law,  not  of  that 
state,  but  of  the  place  of  the  loss,  which  operated  as  to  the 
particular  transaction  on  the  relation  of  shipper  and  carrier, 
and  prescribed  the  duties  and  liabilities  incident  to  that  re- 
lation in  that  state,  regardless  of  the  place  where  the  contract 
creating  the  relation  was  entered  into,  was  applied,  and  made 
to  determine  the  rights  of  the  parties  to  be  other  than  they 
■were  under  the  law  of  the  place  of  the  contract,  which  was 
also,  as  here,  the  place  of  the  forum. 

The  foregoing  views  will  suffice  to  indicate  the  grounds  of 
our  opinion  that  the  rights  of  this  plaintiff  are  determinable 
solely  by  the  law  of  the  state  of  Mississippi,  and  of  our  con- 
clusion that  upon  no  aspect  or  teodencj'  of  the  evidence  as  to 
the  circumstances,  under  which  the  injury  was  sustained,  and 
as  to  the*  laws  of  Mississippi  obtaining  in  the  premises,  was 
the  plaintiff  entitled  to  recover.  The  general  affirmative  charge 
requested  for  defendant  sliould  therefore  have  been  given. 
The  other  very  numerous  assignments  of  error  need  not  be 
considered. 

For  the  error  in  refusing  to  instruct  the  jury  to  find  for  the 
defendant,  if  they  believed  the  e%-ideuce,  the  judgment  is 
reversed,  and  the  cause  will  be  remanded. 

Car  IniH^or*  "id  Repairert  a*  Vice-principal*.  See  Dewej  j).  Detroit, 
G.  H.  &  M.  R.  Co..  and  noU',  anie.  pp.  550.  55-1 

Employers'  Liability — F«Ilow-iarvanti^Conflict  of  Laws. — la  Alexan- 
dern.  PeunijlTania  Co.,  48  Ohio  Si.  623.  it  was  held  that  "  Where,  in  an 
.  aclion  prosecuted  in  thU  state  bj  a  servaat  agaiusC  liis  master  to  recover 
for  personal  injur;  reauLting  to  him  from  ihe  negligeace  of  another  servant 
of  toe  Hune  master,  it  appears  tliat  the  accident  causing  the  injury  occurred 
in  tbe  state  of  Pennsylvania,  that  the  contract  of  employment  was  made 
in  that  state,  and  that  all  tlie  stipulated  services  were  to  be  performed 
therein,  no  recover;  can  be  had  if  by  the  laws  of  PeDQajlTania  no  right  of 
action  arose  from  the  transaction,  though  the  luvrs  a[  Ohio  would  give  full  re- 
lief-had thetransactiouoccurred  within  thisatato."    Thecourtuid:  "The 
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ncoT^  discloKB  thftt  the  contract  bjr  which  the  plaintiS  in  error  waa  emplojed 
wu  made  in  the  ttate  of  PenaB;lTaiiia',  that  his  lervices  were  to  be  ren- 
dered vbollj  within  that  Btate,  and  that  he  wu  injured  therein.  If  tha 
ri^bt  of  a  aervaot  to  recover  damages  from  hU  master  on  account  of  an 
injury  received  through  the  uegligeqce  of  a  superior  eerrant  of  the  same 
master  arises  out  of  contract,  then  the  case  of  Enowlton  «.  Bailway  Co.,  19 
Ohio  Bt.  360,  is  decisive  of  the  case  at  bar.  The  Bjllabus  of  that  caae 
reads;  '  the  defendant  is  a  commoD  earrier  of  passengers,  incorporated  bj 
the  laws  of  New  York,  and  was  sued  as  such  common  carrier  on  account  of 
iDjurien  received  l>;  the  plaintiff  wbiiat  being  carried  as  a  pasaenger  from 
one  point  to  another  on  defendant's  road,  and  whoilj  within  aaid  state. 
The  injurv  was  charged  to  have  been  occasioned  b;  defendant's  negli- 
gence. The  pleading  show  the  plaintiff  was  bein^  carried  gratuitouBtj  at 
the  time  of  tne  acciaent,  under  a  contract  bv  which  plaintiff  aasumea  all 
riskB  of  accident  and  injury  arising  from  negligence,  etc,  and  such  con- 
tract is  valid  by  the  laws  of  New  York,  &ld,  that  the  ralidity  of  the 
stipulation  exempting  the  defendant  from  liability  for  negligence  must  be 
determined  bj  the  laws  of  New  York,  within  whose  jurisdiction  the  con- 
tract was  made  and  to  be  executed;  and  as  the  plaintiff,  under  his  coo- 
tract,  could  have  no  right  of  action  in  the  courts  of  New  York,  so  bis 
action  cannot  be  maintained  in  this  state.'  In  Railway  Co.  r.  Rannej,  37 
Ohio  St.  085,  6  Am.  &  Sng.  R.  Caa.  633,  McIltaine,  J.,  said  (page  669) : 
'The  principles  of  taw  in  relation  to  the  liability  of  a  master  for  an  injury 
to  his  servant  while  engaged  in  the  performance  of  duties  under  his 
employment  have  been  so  frequently  considered  and  declared  by  this  court, 
and  upon  such  varied  statements  of  fact,  that  one  might  be  justified  in 
assuming  that  the  law  upon  this  subject,  in  all  its  bearings,  has  been  fully- 
settled.  The  respective  rights  and  duties  of  employer  and  employ^  sound 
in  contract.  The  employer  implicitly  engages  to  use  reasonable  care  and 
diligence  to  secure  the  safety  of  the  employ^,  and,  among  other  things,  to 
exercise  reasonable  care  in  the  selection  of  prudent  fellow-serTants.  He 
also  engages  that  every  one  placed  in  authority  over  the  servant,  with 
power  to  control  and  direct  him  in  the  performance  of  his  duties,  will  exer- 
cise reasonable  care  in  providing  for  his  safety,  whether  such  superior  be  & 
fellow-servant  or  not,  in  the  ordinary  sense.'  There  is  strong  ground  to 
contend  that  Judge  McIltaixe  states  the  rule  correctly.  But  however 
that  may  be,  and  whether  the  action  of  the  plaintiff  in  error  soitnds  in  con- 
tract or  tort,  in  either  case  we  think  it  is  to  be  governed  by  the  law  of 
Pennsylvania,  If  the  acta  of  the  parties  impose  no  obligations  on  the  one 
band  and  confer  no  rights  upon  the  other,  where  they  occur,  no  good  rea- 
son is  apparent  why  they  should  spring  into  active  existence  the  moment 
the  parties  pass  into  another  juriadiction,  where,  if  they  had  occurred, 
therein,  such  relative  rights  and  obligations  would  have  resulted.  An  act' 
should  be  judged  by  the  law  of  the  jurisdiction  where  it  was  committed. 
The  party  acting  or  omitting  to  act  must  be  presumed  to  have  been  guided 
by  the  law  in  force  at  the  time  and  place,  and  to  which  he  owed  obedience. 
If  his  conduct,  according  to  that  law,  violated  no  right  of  another,  no  cause 
of  action  arose,  for  actions  at  law  are  provided  to  redress  violated  rights. 
Nor  is  it  material  that  the  rules  of  Pennsylvania  law  deny  that  relief  to  plain- 
tiff  in  error  result  from  tbe  adjudications  of  the  courts  of  that  state,  instead 
of  being  legislative  enactments.  Tbe  rules  of  law  established  by  judicial  de 
cisions  are  as  binding  as  legislative  enactments  until  m'>di&ed  or  overturned 
by  other  decisions  or  legislative  enactments,  binding  within  that  jurisdic- 
tion. In  theory  it  may  be  true  that  there  is  no  common  law  of  Ohio  or  of 
Pennsylvania;  that  tbe  common  law  is  one  and  the  same  in  every  state 
acknowledging  its  obligations;  and  that  the  decisions  of  one  atate  are  but 
evidence  of  it,  not  binding  upon  the  courta  of  any  other  state;  bat,  a» 
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matter o(  fact,  we  know  that,  in  the  applicftlloo  of  the  rules  of  the  common 
law  to  the  affairs  of  men,  there  la,  unfortunatelj,  in  the  several  states,  a 
wide  dirergeDce;  uid  that  it  necessarily  follows  that  acts  aod  transactionB 
Bufflcient  in  one  state  to  create  a  cause  of  action  will  not  produce  that 
result  in  another,  and  in  the  administration  of  justice  mere  theory  must  be 
made  to  jield  to  the  truth  as  established  by  facts  and  experience." 


Norfolk  &  "Webterh  B.  Co. 
Doknelly'8  Adm'r. 

(Vlrffinia  Court  of  Appeals,  March  10,  1883.) 

Injury  to  Employe— Fellow-servants — The  Engineers  of  two  Colliding 
Trains  are  feUow-serraats,  and  there  can  be  no  recovery  for  the  death  of 
one  caused  by  the  negligence  of  the  other. 

Erbob  to  Eoanoke  hustings  court.. 

T.  J.  Kirkpatrick  and  S.  Grigin,  for  plaintiff  id  error. 

Archer  L.  Payne,  for  defendant  in  error. 

liACT,  J. — This  is  a  writ  of  error  to  a  judgment  of  the  host- 
inga  court  of  the  citj  of  Bosnoke,  rendered  on  the  21at  day 
of  September,  1889.  Simon  A.  Donnelly  was  an 
engine-man  on  a  section  of  a  west-bound  fa'sin  of  "*  ''"^■ 
the  plaintiff  in  error  in  a  collision  which  occurred  a  few  milea 
west  of  Lynchburg,  and  about  one  mile  least  of  Forest  depot. 
The  section  of  this  train  was  runniug  under  and  in  strict 
accordance  with  its  schedule,  going  west,  and  entitled  to  right 
of  way  against  all  east-going  trains,  except  when  ordered 
otherwise,  and  in  this  instance  had  no  orders  to  the  contrary. 
The  collision  was  caused  as  is  fully  explained  in  the  case  of 
Harris'  Adm'r  v.  Bailroad  Co.,  li  S.  E.  Rep.  535  (recently 
decided  in  this  court),  opinion  by  Judge  Richardson.  Harris 
was  engine-man  on  the  east-bound  train,  with  which  the  sec- 
tion on  which  Donnelly  was  running  collided.  Donnelly  was 
killed  in  the  collision,  and  Harris  was  likewise  killed,  and  the 
suit  of  Harris'  Adm'r  v.  Bailroad  Co.,  supra,  was  instituted 
by  his  administrator  for  damages  on  that  account  t^ainst  the 
railroad.  It  was  held  in  that  suit  that  the  accident  was 
caused  by  the  negligence  oF  the  deceased,-  and  that  there 
conld  be  no  recovery  of  damages  therefor.  In  that  case  the 
circumstances  of  the  accident  are  clearly  and  elaborately  de- 
fined,  and  they  will  not  here  again  be  enlarged  upon  ;  refer- 
ence for  that  purpose  being  had  to  the  said  Harris  Case.     It 
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is  sufficient  to  say  here  tliat  tlie  couductor  aud  eogine-man  of 
the  east-boond  collidiog  train  misundercitood  their  orders, 
which  gave  them  right  of  way  to  Island  yard  (Lynchbtirg) 
against  west-bound  section  No.  3  of  train  No.  57,  as  applying 
to  section  No,  2  of  train  No.  57,  because  a  section  had  been 
ordered  at  Forest  depot  to  train  No.  57,  to  run  as  train  No.  1 
of  57  west  of  Fore&t ;  and  that  section  having  been  put  in  the 
train  at  Forest,  to  run  west  as  the  sections  arriyed  at  Forest, 
they  rose  one  number.  No.  1  becoming  No.  2,  No.  2  becoming 
No.  3,  following  the  added  section  No.  1.  Harris'  train,  to 
tiesignate  it  by  its  name,  which  was  also  Keith's  train,  be 
being  the  conductor,  was  at  Forest  depot,  and  received  an 
order  giving  it  right  of  way  against  No.  'd  east  of  that  point  to 
Island  yard  (Lynchburg).  No.  1  and  No.  2  of  57  had  passed, 
and  the  question  was  when  they  should  pass  No.  3  of  57. 
No.  3  of  St  west  of  Forest  had  not  arrived,  and  No.  2  east  of 
Forest  had  not  arrived,  because  these  two  designatioif  s  meant 
the  same  train.  No.  2  east  of  Forest  was  No.  3  of  57  when  it 
arrived  at  Forest,  but  not  before.  The  right  of  way  against 
No.  3  east  of  Forest  had  no  application  to  No.  3  west  of 
Forest  aud  No.  2  east  of  Forest,  out,  as  it  in  terms  stated,  to 
No.  3  east  of  Forest,  which  would  be  No.  4  at  Forest,  aud 
wliich  at  that  time  had  not  left  Island  yard.  Being  anxioas 
to  get  to  Lynchburg,  their  home,  it  being  then  after  midnight, 
Saturday  night,  aud  their  train  being  a  material  or  repair 
train,  and  all  the  bauds  thereuii  being  from  that  locality, 
they  cousulted  their  too  sauguiue  wishes,  and  hurried,  run- 
ning to  this  train  ;  and  without  due  deliberation,  forgetting 
what  they  had  been  Informed  of,  that  a  section  going  west 
had  been  put  in  front  of  train  57,  and  raised  all  the  numbers 
of  the  sections  of  that  train,  they  pulled  out  against  a  train 
which  was  then  due  at  that  point,  and  the  accident  happened 
as  stated. 

Harris  could  not  recover,  because  he  had  been  guilty  of 
negligence,  which  was  the  proxinlate  cause  of  his  injury.  Bat 
it  is  not  pretended  that  Donnelly  was  guilty  of  any  negligence. 
It  is  admitted  on  all  hands  (1)  that  Donnelly  was  not  guilty 
of  the  negligence  which  caused  his  injury,  and  (2)  that  his 
injury  was  caused  by  the  negligence  of  Harris.  But  the  rail- 
road company  insists  that  this  negligence  which  caused  the . 
injury  to  Donnelly  was  caused  by  the  negUgence  of  a  fellow- 
Kervaut,  and  the  risk  of  this  negligence  was  one  of  the  riska 
nhich  he  assumed  when  he  entered  the  services  of  the  com* 
pany,  it  being  conceded  that  Harris  was  a  skilful  and  compe- 
tent servant  and  employ^.  Donnelly's  administrator  demos 
that  Harris  or  Keith  were  his  fellow-servants,  as  they  were 
on  separate  trains,  and  claims  the  department  of  servioe  was 
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different.  Upon  demurrer  to  evidence  by  the  defendant  com- 
pany below,  the  hustings  coort  judge  overmled  the  demurrer, 
and  there  was  verdict  and  judgment  tor  the  plaintiff;  where- 
upon the  plaintiff  in  error  applied  to  this  court  for  a  writ  of 
error,  which  was  allowed.  ^ 

The  sole  question  tor  as  to  consider  in  this  cose  is  whether 
the  employe  whose  negligence  caused  the  injury  to  the  de- 
fendant in  error's  intestate  and  the  said  Donnelly 
were  fellow-servants,  within  the  meaning  of  the  Tka^Miriae 
rule  which  exempts  the  emploj-er  from  responsi-  •feo-MriiM. 
bility  to  one  employe  for  an  injury  caused  by  the 
negligence  of  another  employe  who  was  his  fellow-servant. 
An  employe  or  servant  cannot  recover  for  injuries  received 
from  the  negligence  of  other  employes  or  servants  when  the 
principal  is  not  at  fault.  As  to  the  effect  of  a  demnrrer  to 
evidence,  see  Clark's  Adm'r  v.  Railroad  Co.,  78  Va.  709,  18 
Am.  &  Eng.  K.  Cas.  78 ;  Bailroad  Co.  v.  Moore,  Id.  93,  15 
Am.  &  Eng.  B.  Cas.  239,  and  cases  cited.  It  is  well  settled 
that  when  a  servant  enters  upon  an  employment  he  accepts 
the  service  subject  to  the  riajis  that  are  incident  to  it.  An 
employe  who  contracts  for  the  performance  of  hazardous  du- 
ties assumes  such  risks  as  are  incident  to  their  discharge  from 
causes  open  and  obvious,  the  dangerous  character  of  which 
causes  he  bad  opportunity  to  ascertain.  If  a  man  chooses  to 
accept  employment  or  to  continue  in  it  with  a  knowledge  of 
the  danger,  he  must  abide  the  consequences,  so  far  as  any 
claim  against  his  employer  is  concerned,  It  is  the  duty  of  the 
company  to  esercise  all  reasonable  care  to  provide  and  main- 
tain safe,  sound,  and  suitable  machinery,  roadway,  structures, 
and  instrumentalities,  and  it  must  not  expose  its  employes  to 
risks  beyond  those  -which  are  incident  to  the  employment, 
and  were  in  contemplation  at  the  time  of  the  contract  of  ser- 
vice, and  the  employe  has  the  right  to  presume  these  duties 
have  been  performed.  The  general  rule  upon  the  subject  of 
fellow-servants  is  well  stated  in  a  recent  publication  or  great 
value  and  usefulness,  upon  the  authority  of  numerous  cited 
cases  (7  Am.  &  Eng.  Ency.  Law,  p.  821),  where  it  is  said: 
"  The  general  rule  resulting  from  considerations,  as  well  of 
justice  as  of  policy,  is  that  he  who  engages  in  the  employment 
of  another,  tor  the  performance  of  specified  duties  and  ser- 
vices for  compensation,  takes  upon  himself  the  natural  and 
ordinary  risks  and  perils  incident  to  the  performance  of  such 
services.  The  perils  arising  from  the  carelessness  and  negli- 
gence of  those  who  are  in  the  same  employment  are  no  excep- 
tion to  this  rale,  and  when  the  master  uses  due  diligence  in 
the  selection  of  competent  and  trusty  servants,  and  furnishes 
them  with  suitable  means  tc  perform  the  service  iu  ^hich 
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he  employs  them,  he  ia  iiot  answerable  to  one  of  them  for  au 
injury  receired  by  him  in  cousequence  of  the  carelessuesB  of 
auotUer  while  both  are  engaged  in  the  same  service."  It 
is  stated  that  the  reasou  of  tbis  rule  is  that,  "  in  considering 
the  rights  and  obligations  arising  out  of  particular  relations, 
it  is  competent  for  courts  of  justice  to  regard  considerations 
of  policy  and  general  convenience,  and  to  draw  from  them 
sucli  rules  as  will,  in  their  practical  application,  best  promote 
the  safety  and  security  of  all  parties  concerned.  When  sev- 
eral persons  are  employed  in  the  conduct  of  one  common  en- 
terprise or  undertaking,  and  the  safety  of  each  depends  to 
a  great  extent  on  the  care  and  skill  with  whicli  each  other 
shall  perform  his  appropriate  dut}',  each  is  generally  au  ob- 
server of  the  conduct  of  the  others,  can  give  notice  of  any 
misconduct,  incapacity,  or  neglect  of  duty,  and  leave  the  ser- 
vice if  the  common  employer  will  not  use  such  precautions 
and  employ  such  agents  as  the  safety  of  the  whole  party  may 
require.  6y  these  means  the  safety  of  each  will  be  more  ef- 
fectually secured  than  could  be  done  by  a  resort  to  the  com- 
mon employer  for  indemnity  in  case  of  loss  b^  the  negligence 
of  each  other.  The  master,  as  such,  is  required  to  perform 
certain  duties,  and  the  person  who  discharges  any  of  these  du- 
ties, no  matter  what  his  rank  or  grade,  no  matter  by  what  name 
he  may  be  designated,  cannot  be  a  servant  within  the  mean- 
ing of  the  rule  under  consideration.  He  is  an  agent,  and  the 
rules  of  law  applicable  to  principal  and  agent  apply,  and  the 
liability  of  the  master  depends  upon  whether  such  duties  ai-e 
negligently  performed,"  , 

We  have  often  had  occasion  to  consider  the  duties  incum- 
bent upon  the  master  as  such,  and  they  are  stated  in  numerous 
decisions  of  this  court.  Among  these  is  the  duty  of  properly 
selecting  his  servants ;  and  it  is  the  duty  of  the  mas^r  to 
select,  with  due  and  reasonable  care,  careful,  responsible,  and 
trustworthy  co-employes.  He  must  on  engaging  a  man  make 
reasonable  investigation  into  the  character,  skill,  and  habits 
of  life  of  the  person.  If  this  is  not  done,  it  is  negligence,  and 
he  may  be  held  liable  for  au  injury  to  another  employe  occa- 
sioned either  by  his  negligence,  incapacity,  or  intemperance. 
It  is  another  duty  of  the  master  to  make  such  needful  rules 
and  regulations',  and  such  proper  provision  for  the  safety  and 
protection  of  the  employes  as  will  afford  them  reasonable  pro- 
tection t^ainst  the  dangers  of  the  service  incident  to  the  per- 
formance of  their  respective  duties.  These  duties  have  been 
well  expressed,  in  concise  form,  as  follows  :  "  The  duty  of 
the  master  to  the  servant  and  the  implied  contract  between 
them  is  to  the  effect  that  the  master  (I)  shall  famish  proper 
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and  adequate  machinerj  and  appliances  for  bis  work,  (2)  and 
shall  employ  skilful  and  competent  fellow- aervauta,  aud  shall 
uBe  dne  and  reasonable  care  to  that  end,  Thia  duty  is  to  be 
positivelj;  and  affirmativelj  fulfilled  and  performed.  "  Lan- 
ing  V.  Railroad  Co.,  49  N,  Y.  521,  opinion  of  Folger,  J,  And 
again  it  is  said,  in  another  case  :  "  The  true  rule,  I  appre- 
hend, is  to  hold  the  corporation  liable  for  negligence  or  want 
of  proper  care  in  respect  to  euch  acts  and  duties  as  it  is  re- 
quired to  perform  and  discharge  as  master  or  principal,  with- 
out regard  to  the  rank  or  title  of  the  agent  intrusted  -wiih 
their  performance.  As  to  such  acts,  the  agent  occupies  the 
place  of  the  corporation,  and  the  latter  should  be  deemed 
present,  and  consequently  liable  for  the  manner  in  which  they 
are  performed.  If  an  ^ent  whose  duty  it  is  to  employ  ser- 
vants or  provide  materials  for  the  company  acts  negligently, 
his  fault  is  that  of  the   company,  because  it  occurred  in  the 

Eerformance  of  the  principal's  duty,  although  only  an  agent 
imaelf."  Flike  v.  Railroad  Co.,  53  N.  Y.  649,  553.  It  is 
therefore  considered  that  the  true  rule  for  determining  who 
are  fellow-servants  is  to  be  determined,  not  from  the  grade  or 
rank  of  the  offending  or  injured  servant,  but  is  determined 
by  the  character  of  the  act  of  the  offending  servant.  If  it  is 
an  act  that  the  law  Implies  a  contract  duty  upon  the  part  of 
the  employe  to  perform,  then  the  o£[%nding  employ^  is  not  a 
servant  but  an  agent,  but  as  to  all  other  acts  they  are  fellow- 
servants.     7  Am.  &,  Eng.  Ency.  Law,  834. 

But  all  who  serve  a  common  master  work  under  the  same 
control,  'derive  authority  and  compensation  from  the  same 
common  source,  are  engaged  in  the  same  general  business, 
although  it  may  be  in  different  grades  or  departments  of  it, 
are  fellow-servants  who  take  the  risks  of  each  others'  negli- 
gence. 2  Thomp,  Neg.  p.  1026,  §  31.  Wood  is  to  the  ^ame 
effect.  3  Wood,  Ry.  Law,  §  338.  Mr.  Beach  says  :  "  It  is 
generally  held  that  all  servants  in  tbe  employment  of  the 
same  master,  subject  to  tlie  same  general  control,  paid  from 
a  common  fund,  and  engaged  in  promoting  or  accomplishing 
the  same  common  object,  are  to  be  held  fellow-servants  in 
the  same  common  employment"  Beach,  Contrib.  Neg.  p.  338, 
§  115.  The  general  rule  as  to  fellow-servanta  must  be  con- 
sidered with  reference  to  what  has  gone  before  as  to  a  person 
who  is  performing  duties  imposed  by  law  upon  the  master. 
Such  a  servant  stands  upon  the  principles  of  agency  in  the 
Hen  aud  stead,  or,  as  is  sometimes  said,  in  the  shoes  of  the 
principal,  and  is  not  a  fellow-servant  as  to  those  beneath  him 
who  are  subject  to  his  control  and  direction. 
In  this  case  the  offending  servant  was  an  engineer  on  a  col- 
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lidiog  train.  The  iujnreij  Hervaotwas  an  engineflr  od  the  other 
traiu  in  collision  with  the  first.  Thej  had  a  com- 
"^■••"•"  luoii  master — a  common  employer.  They  were 
runuin^  then  and  accastomed  daily  to  nm  their 
engiiies  upon  the  same  road.  They  were  meeting 
each  other  at  the  time  of  the  aocident — ^that  is,  go- 
infe  in  opposite  directions — but  the  day  before  they  may  have 
followed  each  other,  as  their  eugioes  were  turned  back  or 
hurried  forward,  passive  others  nuder  orders.  They  had  a 
common  rendezvous  in  the  company's  engine  yards,  or  com- 
mon place  for  cleaning  or  inspection  or  repairs,  and  neither 
had  any  control  or  direction  or  superintendence  whatsoever. 
Neither  was  exercisiug  the  duties  imposed  by  law  upon  the 
principal,  to  which  we  have  referred.  Nor  were  they  repre- 
senting the  principal  in  any  way  as  to  the  other,  bat  they 
were  fellow-servants,  within  the  clear  and  nnqaestiouftble 
limits  of  the  rule  as  to  f el  low-servants ;  they  were  in  the  same 
department  of  the  seri,-ice,  although  on  different  trains. 
Neither  was  incompetent  nor  nnskilfm.  There  had  been  no 
negligence  on  the  part  of  the  master  ia  any  way  in  the  perfor- 
mance of  any  duty,  through  duly  authorized  agents  nor  other- 
wise. There  was  no  defect  in  the  roadway  nor  the  structures ; 
no  defect  nor  imperfections  in  the  rules  and  regulations,  uor  in 
the  issuance  of  its  orders.  The  sole  cause  of  the  accident 
and  consequent  injury  was  the  negligent  construction  of  a 
right  of  way  order  which  involved  the  construction  by  the 
servant  that  in  a  train  with  sections  running  separately  and 
numbered,  there  were  two  sections  bearing  the  same  number 
at  the  same  time,  up  to  a  point  designated,  where*  the  nom- 
bers  were  changed  ;  and  they  had,  by  entering  into  the  service 
for  hire,  taken  upon  themselves  the  natural  and  ordinary  risks 
and  perils  incident  to  the  perils  of  such  service,  among  which 
are  to  be  included  the  perils  arising  from  the  carelessness  and 
negligence  of  those  who  are  in  the  same  employment  as  fel- 
low-servants. 

The  defendant  in  error's  intestate  must  therefore  be  held  to 
have  assumed  the  peril  from  which  he  suffered  by  entering  into 
the  service  of  the  company,  and  his  administrator  is  not  enti- 
tled to  recover  anything  from  the  said  company  for  the  inju- 
ries received  by  him  ;  and,  the  hustings  court  having  decided 
otherwise,  the  said  judgment  will  be  reversed  and  annulled. 

Locomotiva  Englnaen  u  Fftllow-iarvantt  of  Other  tmpioym—Sngvuen 

on  Differoit  Trahu. — Locomotive  eagineera  on  different  tnuns  tre  fellow-ser- 
vnnls,  and  there  cbd  be  no  recovery  for  the  death  of  one  caused  b;  the  iiegli- 
t'cnce  of  the  other  in  bringing  about  a  collision.  Norfolk  Ss  W.  R.  Co.  o. 
Liinlamood'8  Adm'r,  (Vs.,  March  24,   1893,)  14  S.   E.  Rep.  «M.     See  also 

iikH-.  44  Am.  &  Eng.  II.  Cm.  595. 
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Engine  CUaiier  and  Sn^neer.—'Emplojds  in  a  railroad  round-house,  who 
order  K  subordiaate  to  clean  an  engine  bjr  the  starting  of  which  such 
Bubordioaie  is  injured  as  well  as  the  enginiier  who  started  the  engine,  are 
bis  fcllow-serTanis.     Spencer  t.  Ohio  &  M.  R.  Co.,  180  Ind.  181. 

Car  Counter  and  Engineer. — A  railroad  employ^,  whose  duty  it  is  to  take 
and  record  the  number  and  deacription  of  each  car  in  trains  coming  to  a. 
certain  station,  is  a  fellow-servant  of  an  engineer  runniag  a  switch  eogine 
in  the  same  jard,'  and  whose  negligence  causeB  injury  to  such  employ^. 
Beuhriog's  Adm'r  ».  Chesapeake  &  O.  R.  Co.,  (ff.  Va.,  Dec.  22,  1892,)  16  8. 
E.  Bep.  435. 

Carpenter  and  Engineer. — A  carpenter  engaged  in  repairing  cars  is  a   « 
fellow-servant  of  a  locomotive  eDgineer  through  whose  negligence  he  ia 
injured.     Umfried  ei' Baltimore  &  0.  R.  Co.,  84  W.  Va.  280. 

T^aeb  Sq>airer  and  Engineer. — In  Sctilereth  e.  Missouri  Pacific  R.  Co., 
(Mo.,  July  1,  1893,)  19  S.  W.  Rep.  1184,  the  plaintiffe  husband  was  a  trecfc 
repairer  in  the  employ  of  the  defendant.  While  walking  along  the  track  aa 
engine,  driven  at  a  prohibited  rate  of  speed  by  oneof  defendant's  engineers, 
ran  over  and  killed  him.  It  was  held  that  the  track  repairer  and  the- 
engineer  were  not  fellow-servantB.  The  court  said:  "There  is  no  doubt 
that  the  weight  of  judicial  authority  sustains  the  position  for  which  defend- 
ant contends.  Murray  v.  Railroad  Co,,  98  Mo.  573,  41  Am.  &  £ng.  R. 
Gas.  446.  The  majority  of  the  members  of  this  court  are  of  the  opinion, 
however,  that  the  reasons  and  policy  upon  which  the  rule  of  exemption  has 
been  placed  do  not  extend  to  those  common  employ^  of  a  railroad  corpo- 
ration occupying  the  relation  to  each  other  sustained  by  deceased  and  the 
engineer.  The  writer  has  been  of  the  opinion  that  the  general  rule  exempt- 
ing the  common  master,  in  all  cases  where  the  servants  are  engaged  in  a 
common  service,  has  been  recognized  and  approved  by  the  courts  of  thia 
state  for  so  long_  a  period  of  time,  without  change  or  serious  question,  that, 
while  the  principle  has  been  questioned,  it  had  become  the  settled  policy 
of  the  state,  and  should  only  have  been  changed  by  legislative  action. 
Rohback  t.  Railroad  Co.,  48  Mo.  192,  and  cases  cited  in  dissenting  opinion 
of  Qantt,  J.,  in  Parker  c.  Railway  Co.,  GO  Am.  &  Eng.  B.  Cas.  Sai  (not 
yet  officially  reported).  The  importance  of  having  the  rules  of  law  firmly 
established,  especially  those  under  which  property  rights  are  held,  or  tha 
business  and  wages  of  large  classes  of  citizens  are  made  to  depend,  is  fully 
recognized,  and  we  therefore  hold,  in  accordance  with  the  late  rulings  of 
this  court,  that  the  husband  of  plaintiff  was  not  a  fellow-servant  of  the 
'negligent  engineer,  within  the  rule  of  esemption.  Sullivan  v.  Railroad 
Co.,  97  Mo.  118;  Parker  e.  Railroad  Co.,  tupra,  and  Dixon  o.  Railroad  Co., 
19  9.  W.  Rep.  412." 

Engineer  and  Braieman — A  brakeman  is  the  fellow- servant  of  the  engineer 
of  a  train  which  has  parted,  and  there  can  be  no  recovery  for  an  injury  to 
such  brakeman,  who  had  been  sent  from  the  rear  portion  of  the  train  to 
signal  the  forward  portion,  owing  to  the  engineer's  negligence.  Newport 
Hews  &  M.  T.  R.  Co.  o.  Howe,  (C.  C,  A.),  63  Fed.  Rep.  363. 

While  a  coal  train  of  defendant  railrosld  company,  whose  tracks  ran  over 
the  docks  of  a  coal  company,  was  delivering  coal  to  the  latter  company,  a 
brakeman  of  the  coal  company,  engaged  in  coupling  cars  of  the  tram,  was 
injured  by  the  negligence  of  defendant's  engineer.  Held,  that  such  engineer 
was  not  a  feUow-employ£  of  the  injured  brakeman,  he  not  being  under  the 
power  and  direction  of  the  coal  company,  engaged  exclusively  in  doing  its 
work  or  "  lent "  to  it  for  the  occasion.  Central  R.  of  New  Jersey  e,  Btoer- 
mer  (C.  C.  A.),  53  Fed.  Rep.  518. 
58  A.  &  E.  R.  Cas.— 37 
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City,  Fobt  Scott  &  Gulf  B.  Co. 

(KUtouri  Buprema  Court,  Sot.  16,  1898.) 

Inlury  to  Employe-->Fellow-t«rvatitt— Brak«min  and  Firaman. — A  bnke- 
man,  wnoM  negligence  in  failing  to  Bet  the  brakes  on  a  car  causes  tbe  death 
of  a  flceman  of  an  engine  collidiog  with  such  car,  is  a  fellow-seiraDt  of  the 
flreman,  and  there  t»iD  be  no  recovery  for  the  death. 

Sama — Colirtion  — Running  Traint  loo  Close  Togothar^lnuifTiciant 
Manning  of  Train. — Where  the  proximate  cause  of  a  collision,  resulting  ia 
the  death  of  the  fireman,  is  the  negligence  of  a  brakeman  in  failing  to 
Mt  the  brakes  on  some  cars,  a  recovery  (or  the  fireman's  death  cannot  be 
based  on  the  aegligence  of  the  company  in  running  two  trains  too  close 
together  in  the  absence  of  any  proof  that  tbey  were  dangeraualj  near,  if 
proper  care  had  been  exercised  ;  nor  on  the  ground  of  negligence  in  pro- 
Tiding  an  insufficient  number  of  brakemen,  where  there  is  no  proof  to  jus- 
tify a  conclusion  that  the  train  was  not  sufficiently  manned. 

Brack  akd  Tkokab,  JJ.,  iii»ai,t%i\g. 

In  hottc. 

Appeal  from'  Jackson  circuit  conri 

Cn/icnrfen,  SiHee  &  Gilkerson  and  G.  L.  Joiies,  for  appellant. 
J.  P.  Dana,  C.  W.  Slair,  and  Pratt,  Ferry  dt  Hagerman,  for 
respondent. 

Blacs,  J. — The  plaintiff  brought  this  suit  as  tbe  widow  of 
Johuaon  Beljea  to  recover  damages  because  of  the  death  of 
hei  hnsbana,  who  received  injuries  while  in  the 
employ  of  the  defendant,  and  from  which  injuries  ***  ***^- 
he  died.  The  trial  court  sustained  a  demurrer  to  the  plain- 
tiff's evidence,  and  she  took  a  nonsuit,  with  leave,  etc.  In 
support  of  this  ruling  it  is  insisted  th^t  plaintiff's  basband 
received  the  injuries  which  caused  his  death  by  reason  of  the 
negligence  of  a  feIlow-s«rvant,  and  for  this  reason  the  defend- 
ant is  not  liable.  The  evidence  produced  by  the  plaintiff 
discloses  the  following  facts :  At  the  time  of  the  accii^ent  that 
part  of  the  plaintiff's  road  extending  from  Thayer  in  a  north- 
west direction  for  a  distance  of  138  miles  to  Springfield  con- 
etitated  a  division.  Two  through  freight  trains,  known  as 
"  section  I"  and  "  section  2"  of  No.  54,  left  Thayer  for  Spring- 
field at  2  or  3  o'clock  in  the  morning.  Each  of  these  trains 
had  a  conductor  and  two  brakemen,  besides  an  engineer  and 
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fireman.  They  were  followed  by  local  freight  train  No.  52, 
vliich  had  io  charge  of  it  a  conductor,  three  brakemeu,  au 
engioeer,  and  a  fireman.  The  plaintiff's  husband  was  fireman 
ou  the  engine  of  this  train  52,  which  was  the  last  of  the  three 
to  leave  Thayer.  The  distance  from  Thayer  to  a  station  called 
"Bumham'  is  41  miles,  and  it  is  four  miles  from  there  to 
the  next  station,  called  "  Willow  Springs."  From  Bumham 
to  the  latter  station  there  is  a  down  gCade  for  about  half  the 
way,  and  then  an  up  grade  to  the  switch  at  Willow  Springs. 
Section  2  of  train  Ko.  54  was  in  the  rear  of  section  1,  and  had 
14  or  15  cars  when  it  reached  Bnmham.  It  took  on  4  more 
cars  at  that  place.  When  it  reached  Willow  Springs  the . 
conductor  concluded  to  drop  4  cars  on  the  switch,  because  the 
train  was  too  heavy  to  haul  over  the  up  grade  from  there  to 
Sterling,  the  next  station ;  and  to  that  end  the  engine  and  4 
forward  cars  were  uncoupled,  leaving  the  14  cars  standing  on 
the  main  track.  These  14  cars  ran  back  of  their  own  momen- 
tum toward  Bumham,  and  collided  with  train  62,  which  had 
in  the  mean  time  left  that  station  for  Willow  Springs.  It  was 
in  this  collision  that  plaintiff's  husband  received  the  injuries 
of  which  he  died.  Frank  Shea  was  the  conductor,  Austin  the 
head,  and  Short  the  hind,  brakeman  on  section  2  of  train  54. 
The  plaintiff  called  Shea  and  Austin  as  witnesses,  and  they 
are  the  only  witnesses  who  have  any  knowledge  of  what  oc- 
curred at  Willow  Springs,  Shea,  the  conductor,  says  when 
he  reached  Willow  Springs  with  his  train  he  directed  Short, 
the  rear  brakeman,  to  cut  out  four  cars ;  that  Short  went  to 
assist  the  engineer  in  setting  them  on  the  side-track ;  that  it 
was  Short's  duty  to  see  that  the  hind  end  of  the  train  was 
secured  with  the  brakes.  From  Austin's  testimony  it  appears 
section  1  of  train  64  was  at  Willow  Springs  when  section  2 
arrived.  He  and  his  conductor.  Shea,  had  a  conversation  at 
that  place  o^  the  station  platform,  in  which  Shea  told  him  to 
go  on  to.  Sterlii^,  the  next  station,  with  section  1,  and  there 
notify  train  No,  3,  coming  from  the  other  direction.  This  order 
was  given  to  avoid  a  collision  between  No.  3  and  section  2. 
'  Austin  got  on  the  caboose  of  section  1,  and  that  train  started 
np  and  then  stopped.  It  aeema  the  engineer  of  section  1 
refused  to  take  the  chances  of  reaching  the  next  station  in 
time  to  pass  No.  3.  Austin  then  went  back  to  the  head  of 
his  train  and  met  Shea  and  Short,  when  Shea  said  :  "  Go  after 
the  hind  end ;  they  have  run  back."  He  and  Short,  with  the 
engineer  and  the  4  cars,  went  back  after  the  escaping  14  cars. 
These  oars  ran  back  because  the  brakes  were  not  sel  It  was 
still  very  dark  when  all  these  things  took  place  at  Willow 
Springs. 

I.  From  the  foregoing  statement  of  the  facta  it  is  manifest 
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that  Short,  the  hind  brakeman  on  eection  2  of  train  54,  wa» 
gniltj  of  negligence  in  not  setting  the  brakes  on 
BraknanMi  »oine  of  the  14  cars  before  he  cnt  out  the  4  cars. 
flnaaaMrei.  The  qnestioB  then  arises  whether  the  brakeman  on 
Un-MtTuu.  one  of  these  trains  and  the  fireman  on  the  other 
were  feUow-servants  within  the  rule  which  exempts 
the  master  from  liability  when  one  servant  in  injured  by  the 
negligence  of  his  co^errant.  Mach  has  been  said  on  this  snb- 
ject  of  late  in  the  following  cases :  Sullivan  v.  Bailwa^  Co.,  97 
Mo.  113 ;  Dixon  v.  Kailroad  Co.,  (Mo.  Sup.),  19  S.  W.  Eep.  412  ; 
Parker  v.  Bailroad  Co.  (Mo.),  50  Am.  &.  Eng.  B.  Cas.  621 ; 
Schlereth  x.  Railroad  Co.  (Mo.),  19  8.  W.  Rep.  1134.  These 
cases  reject  the  rale  of  exemption  as  it  is  often  broadly  stated 
though  less  frequently  applied,  that  all  are  co-servants  who  are 
engaged  by  the  same  master  in  carrying  on  some  general 
enterprise,  no  matter  how  different  and  disconnected  the  work 
may  be.  They  assert  the  more  reasonable  and  just  rule  that 
they  are  co-servants  who  are  so  related  and  Associated  in  their 
work  that  they  can  observe  and  have  an  influence  over  each 
other's  conduct,  and  report  delinquencies  to  a  common  correct- 
ing power;  and  they  are  not  co-servants  who  are  engaged  in 
dinereot  and  distinct  departments  of  work.  They  show  that 
track-walkers  and  track-repairers  and  persons  operating  & 
stone-crusher  are  not  fellow-servants  with  those  engaged  in 
operating  trains.  Now,  in  this  case,  each  servant  was  nnder 
the  immediate  command  of  his  own  conductor,  it  is  true ;  but 
that  fact  does  ilot  constitute  a  decisive  or  co'utroUiug  circum- 
stance. M.iuy  cases  may  be  instanced  where  different  gangs 
of  men,  each  gang  under  the  orders  of  its  own  foreman,  are 
clearly  co-servants  within  the  rule  of  exemption.  It  does  ap- 
pear in  this  case  that  train  52  left  Thayer  and  pursued  its  tnp 
nnder  the  orders  of  the  train  dispatcher,  and  it  is  fair  to  pre- 
sume that  the  other  trains  made  their  trips  under  orders 
emanating  from  the  same  source.  The  injured  and  offending 
sen'ants  were  operating  trains  over  the  same  section  of  the 
road.  Though  sopietimes  far  apart,  they  were  necessarily 
thrown  into  close  relation  in'respect  to  the  performance  of  their 
work,  and  they  were  engaged  in  the  same  department  of  ser- 
vice. They  were,  in  our  opinion,  co-servants,  within  the  fair 
meaning  of  the  rule  of  exemption,  so  that  defendant  is  not 
liable  for  injaries  inflicted  by  one  upon  the  other.  This  case 
is,  on  its  unquestioned  facts,  unlike  those  above  mentioned. 
It  is  more  like  Schaub  v.  Railroad  Co.,  106  Mo.  74.  In  that 
case  a  brakeman  was  injured  by  cars  standing  on  a  side-track. 
Saj'S  the  court:' "There  was  no  e^adence  of  any  negligence  in 
the  case  of  any  one  except  the  train-men  who  put  uie  cars  on 
the  switch,  and  for  that  negligence  the  company  was  not  liable 
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to  tlie  deceased."  That  case  was,  in  its  facts,  different  from 
■  those  before  mentioned,  where  the  relation  of  fellow-servant 
was  held  not  to  exist,  and  in  the  opinion  of  the  writer  it  is 
not  in  conflict  with  them  in  the  couclaaion  reached  on  this 
subject. 

2.  But  it  is  insisted,  on  the  part  of  the  plaintiff,  that  the 
liability  of  the  defendant  may  be  made  to  stand  on  the  ground 
that  the  conductor  of  the  forward  train  was  an  agent 
and  lepreaeutstive  of  the  defendant;  that  the  was  ''•""^■«»»'' 
guilty  of  negligence  leading  to  the  injury ;  and  that 
the  defendant  is  liable  for  his  negligence,  he  being  an  agent 
and  Tice-principal  of  the  company.  This  presents,  of  course, 
a  different  question  from  that  which  we  have  been  consideHng. 

The  first  inquiry  is,  Was  there  evidence  tending  to  show 
negligence  on  his  part?  If  not,  that  disposes  of  this  whole 
contention.  If  Conductor  Shea  was  negligent,  it  was  because 
he  knew,  or,  in  the  discharge  of  his  duties,  ought  to  have 
known,  that  the  li  cars  had  not  been  secured.  He  was  called 
to  the  stand  by  the  plaintiff,  but  not  questioned  as  to  the  de- 
tails of  the  transaction.  The  only  inference  that  can  be  drawn 
from  his  testimony  and  the  evidence  of  Austin,  the  head 
brakeman,  is  that  Shea  was  standing  on  the  station  platform, 
and  there  told  Short,  the  hiud  brakeman,  to  cut  out  the  four 
cars  and  place  them  on  the  side-track.  Short  undertook  to 
obey  this  order,  but  in  doing  so  failed  and  neglected  to  set  the 
brakes  on  the  oars  left  on  the  main  track.  There  is  no  evi- 
dence in  the  case  tendiug  to  show  that  Shea  knew  that  Short 
had  not  secured  those  cars  by  setting  some  of  the  brakes. 
The  only  inference  which  can  be  drawn  from  the  evidence  is 
that  he  was  not  with  Short  when  the  forward  cars  were  cut 
out.  We  then  come  to  the  farther  inquiry  whether  it  was  his 
duty  to  know  whether  the  other  cars  had  been  secured.  The 
proof  shows,  and  there  is  no  evidence  to  the  contrary,  that  it 
was  Short's  duty,  as  hind  brakeman,  to  look  out  for  his  end 
of  the  train.  It  was  necessary  and  proper  for  the  conductor 
to  go  to  the  station,  and  to  give  orders  as  to  the  morement  of 
the  train ;  but  it  is  out  of  all  reason  to  say  that  he  was  in  duty 
*  bound  to  follow  up  each  brakeman,  and  see  how  each  move- 
ment was  executed.  There  is,  in  our  opinion,  no  evidence  to 
show  or  tending  to  show  that  the  conductor  was  guilty  of  any 
uegUgence  whatever. 

It  IB  again  insisted  that  the  defendant  was  negligent  in  that 
the  rear  train  was  run  ahead  of  schedule  time  oy 
orders  from  superiors  officers,  without  giving  the  '^**"f'"f!A' 
conductor  of  the  forward  train  notice  thereof.    The  ""  "' 
evidence  shows  that  No.  52 — the  rear  train— reached  Burnham 
48  to  55  minutes  ahead  of  its  schedule  time,  and  that  it  made 
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the  gain  in  time  pursuant  to  orders  from  superiors  ofGcers, 
vitliout  notice  to  the  conductor  of  the  forward  train.  But  it 
also  appears  that  it  ^as  no  uncommon  thing  for  these  trains 
to  run  ahead  of  their  schedule  time  when  ordered  so  to  do, 
and  that  it  was  not  usual  or  necessary  to  notify  the  conductor 
of  the  forward  train  of  that  fact  Specials  were  to  be 
expected  at  all  times.  There  is  no  evideuce  that  No.  52  was 
ordered  to  run  on  the  time  of  the  forward  trains.  We  do  not 
see  any  evidence  of  negligence  in  this  respect.  Besides  all 
this,  the  fact  that  this  train  was  running  in  advance  of  its 
regular  time  was  not  the  cause  of  the  accident.  The  direct 
and  only  cause  was  the  negligent  act  of  the  brakeman  in 
failing  to  secure  the  cars  at  Willow  Springs. 

4.  The  further  poiut  is  made  that  defendant  was  ne^igeut 
in  this :  that  it  did  not  man  the  forward  train  with  a  sufficient 
nnmber  of  brakemen.  The  trains  were  operated  at 
SmDcicit  a  slow  rate  of  speed,  not  exceeding  15  miles  per 
bnktiMeV  hour.  Three  brakemen  were  allotted  to  the  local 
freight  trains,  because  it  was  necessary  to  handle 
cars  at  the  way  stations.  Two  were  allotted  to  the  through 
freight  trains,  and  the  proof  is  that  they  were  sufficient  to 
handle  such  trains  composed  of  15  or  18  cars.  Use  could  have 
been  made  of  another  orakemau  at  this  particular  time,  but 
the  fact  remains  that  two  brakemen  and  a  conductor  constituted 
the  usual  and  a  sufficient  crew  for  all  ordinary  occasions. 
There  is  no  proof  in  the  case  to  justify  a  conclusion  that  this 
train  was  not  manned  with  a  sufficient  number  of  brakemen. 
It  is  sufficient  to  say  in  conclusion  that,  from  the  evidence 
produced  by  the  plaintiff,  this  accident  occurred  solely  by 
reason  of  the  negligence  of  the  brakeman. 

The  court,  therefore,  did  not  err  in  sustaining  the  demurrer 
to  the  e^'idence,  and  the  judgment  is  affirmed. 


Bbace  and  Thomas,  JJ.,  dissent.    The  other  iod^s  c , 

Barclay,  J.,  expressing  his  views  in  note  below,  by  him  written, 

Barclat,  J.,  concurs,  except  that  he  does  not  wish  to  be 
understood  as  approving  the  judgment  in  the  Schaub  Case. 

Thomas,  J,  {dissenting). — I  find  myself  unable  to  concur  in 
the  foregoing  opinion.  The  party  killed  and  the  negligent 
brakeman  were  not,  in  my  judgment,  fellow-servants,  within 
the  rule  that  exempts  the  master  from  liability  for  the  negli- 
l^ence  of  a  co-servant.  I  think  the  principle  announced  in 
Sullivan  v.  Railway  Co.,  97  Mo.  113,  Dixon  v.  Railroad  Co., 
(Mo.  Sup.,)  19  S.  W.  Kep.  412,  and  Parker  v.  Railroad  Co.,  60 
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Am.  &  Eog.  B.  Cas.  521, — should  be  applied  to  and  coDtrol  the 
decisioD  in  this  case.  The  rule,  I  coiicede,  was  not  in  those 
cases  formulated  in  the  same  language  by  the  four  concurring 
judges;  but  the  principle  upon  which  the  rule  was  made  to 
rest  was  announced  by  all  substantially  alike.  Judge  Babclay, 
in  the  Dixon  Case,  in  holding  a  railroad  company  liable  for 
the  death  of  a  workman  engaged  in  its  quarry,  caused  by  the 
negligence  of  one  of  its  engineers,  said  "  the  master  had  seen 
fit  to  place  the  deceased  quarrymau  and  the  train-men  utider 
supervision  and  management  totally  apart/rom  each  other.  They 
jcerenot  '  acting  under  the  same  immedtate  control.'  BailwayCo.«. 
Mackey  (1888),  127  U.  S.  208,  33  Am.  &  Eng.  E.  Cas.  390. 
Each  looked  to  a  different  individual  as  the  master's  represent- 
ative for  directions  in  his  work,  and  had  no  practical  con- 
nection with  the  superior  who  guided  and  supervised  the  acts 
and  conduct  of  the  other."  Judge  Biack,  in  the  Parker  Case, 
in  holding  the  company  liable  for  the  death  of  a  trackman, 
caused  by  the  negligence  of  the  engineer,  stated  the  rule  with 
great  terseness  and  precision  thus ;  "  Guided  by  the  real 
reason  for  the  rule,  it  seems  to  us  it  should  be  applied,  and 
applied  only,  in  those  cases  where  the  servant  injured  and  the 
one  inflicting  the  injuries  are  so  associated  and  related  in  their 
icork  that  they  can  observe  aiid  have  an  injivence  over  each  other's 
conduct,  and  can  report  delinquencies  to  a  common  correcting 
potoer  or  head.  In  short,  they  should  be  fellow-servants  in 
fact,  and  not  simply  in  dialectic  theory.  If  in  separate  and 
distinct  departments,  so  that  the  drcumstances  jmt  stated  do  not 
and  cannot  exist,  then  they  are  not  fellow-servants,  within  any 
just  and  fair  meaning  of  the  rule."  (The  italics  in  these 
extracts  are  mine.)  And  in  the  opinion  in  this  case  the  rule 
is  again  stated  in  substantially  the  same  language.  The  rule, 
as  stated  by  myself  in  the  Parker  Case,  and  in  which  Judge 
Brace  concurred,  is  thi»  :  "  The  train-men  and  sectiou-men 
were  not  fellow-servants ;  not  because  they  performed  different 
work,  but  because  they  performed  distinct  parts  of  the  same 
work,  in  different  groups,  under  different  foremen.  They 
looked  to  different  individuals  for  directions  in  their  work. 
They  had  no  common,  immediate  superior,  to  whom  they  could 
look  or  appeal,  if  need  be,  for  protection.  They  had  tio  con- 
trol of  each  other.  They  were  not  consociated  in  the  perform- 
ance of  their  duties." 

In  these  extracts  we  find  a  difference  in  the  statement,  but 
not  in  the  principle  and  grouuds,  of  the  rule.  A  distinction  is 
attempted  to  be  made  between  laborers  in  different  depart- 
ments of  serrice ;  but  I  think  the  distinction  is  wholly  an 
artificial  one,  and  cannot  be  upheld  without  abandoning  all  the 
grounds  on  which  the  rule  is  made  to  rest     If  those  are  not 
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fellow-servaiits  who  are  not "  so  associated  and  related  in  tlieir 
work  that  they  can  observe  and  have  an  influence  over  each 
other's  condnct,  and  can  report  delinquencies  to  a  common  cor- 
recting power  or  head,"  or  who  do  not  act  "  under  the  same 
immediate  control,"  why  should  the  liability  or  non-liabili^ 
depend  on  the  nature  or  the  work  done  ?  Why  hold  a  rail- 
road company  liable  when  a  section-man  is  injured  by  the 
negligence  of  an  engineer,  or  when  a  trackman,  who  ^mps 
rock  under  the  rails  and  ties,  is  injured  by  the  negligence  of 
an  engineer  who  is  engaged  in  hauling  the  rock  thus  being 
tamped,  on  the  ground  that  these  employes  are  not  so  as- 
sociated and  related  in  their  work,  under  a  common,  imme- 
diate superior,  as  to  observe  and  have  an  influence  over  each 
other's  conduct,  and  let  the  company  escape  liability  where 
the  fireman  on  one  train  is  injured  by  the  negligence  of  a 
brakeman  ou  another,  when  they  are  not  so  associated  and  re- 
lated in  their  work,  under  a  common,  immediate  superior,  as 
to  observe  and  have  an  influence  over  each  other's  conduct? 
I  must  confess  I  am  unable  to  see  or  appreciate  the  distinc- 
tion. This  distinction  cannot  be  based  on  the  ground  of 
public  policy,  general  convenience,  or  expediency,  for  tliat 
would  apply  to  all,  without  regard  to  the  departments  of  the 
service  or  rank  among  the  employes ;  and,  besides  that,  I  think 
this  court  has  repudiated  that  ground  as  a  support  for  the 
rule  of  exemption.  The  distinction  cannot  be  made  to  rest  on 
an  implied  contract  of  the  assumption  of  risks,  for  that,  like 
the  other,  would  apply  to  all  employes,  without  regard  to  rank, 
and  without  regard  to  the  departments  of  service.  I  prefer  to 
rest  the  rule  ou  the  grounds,  fairly  dedncible,  in  my  opinion, 
from  the  cases  above  named,  i.e.,  upon  such  association  of 
employes  in  the  master's  work,  under  a  common,  immediate 
superior,  to  whom  they  can  look  for  protection,  as  that  they 
can  observe  the  conduct  of  each  other,  and  mutually  encour- 
age and  influence  each  other  in  the  careful  and  faithful  per- 
formance of  that  work.  Thus  far  I  feel  justified  in  going  from 
a  consideration  of  the  decisions  and  grounds  of  decisions  in 
the  Sullivan,  Dixon,  and  Parker  Cases,  alone ;  but  my  position 
finds  support  elsewhere,  for  to  such  limitation  of  the  rule  of 
exemption  on  the  ground  of  fellow-service  as  herein  stated  the 
judicial  mind  seems  to  be  trending,  as  illustrated  in  the  follow- 
ing cases :  Eailway  Co.  v.  Ackley  (Ky,),  8  S.  W.  Rep.  691 ; 
Cooper  V.  Mnllins  (Ga.),  76  Amer.  Dec.  638  ;  Hobson  v.  Bail- 
way  Co.  (Ariz.),  28  Am.  &  Eng.  R.  Cas.  360 ;  Madden  v.  Rail- 
way Co.,  28  W.  Ya.  610 ;  and  Howard  v.  RaUway  Co.  (Cir.  Ct. 
VtA  40  Fed.  Rep.  195,  41  Am.  &  Eng.  R.  Cas.  473. 

Let  us  apply  the  rule  thus  announced  to  the  facts  of  the 
case  in  hand.     (1)  Belyea  and  the  rear  brakeman  on  the  for> 
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ward  train  were  not  conaociated  Id  their  work,  so  they  could 
observe  each  other's  acta,  and  have  an  influence  over  each 
other's  conduct.  Thej  were  miles  apart.  (2)  Thej  did  not 
work  under  a  eoromon,  immediate  superior.  They  were  un- 
der the  direction  and  control  of  independent  conductors,  not 
it  is  true,  independent  ot  their  common  superior,  but  simply 
iudependent  of  each  other.  Aad,  conceding  the  propriety  of 
reporting  delinquencies,  they  had  no  opportunity  of  reporting 
the  misconduct  of  each  other,  nor  did  they  have  a  common, 
immediate  superior,  to  whom  they  could  have  reported,  had  ■ 
they  so  desii^ed,  each  being  uuder  the  supervision  and  control 
of  an  independent  and  separate  conductor.  Hence  every 
ground  on  which  the  rule  announced  by  a  majority  of  this 
court  in  the  Sullivan,  Dixon,  and  Parker  Cases  is  made  to  rest 
is  here  wanting,  and  yet  the  defendant  company  is.ezempted 
irom  liability  on  the  ground  that  the  rule  applies  to  co-ser- 
Tants,  engaged  in  the  same  line  or  kind  of  service,  without  re- 
gard to  consociation  in  their  work  or  common  saperrision  and 
control.  It  seems  to  be  assumed,  though  not  expressly,  in 
the  opinion  of  the  court,  that  liability  would  have  attached  in 
this  case  if  the  death  of  Belyea  had  been  caused  by  the  negli- 
gence of  the  conductor  of  the  forward  train.  I  pause  to  in- 
quire upon  what  theory  such  liability  can  be  predicated.  As 
to  deceased,  the  conductor  and  members  of  the  crew  of  that 
train  occupied  the  same  relation  as  to  rank,  precisely,  and  no 
other,  None  of  them  had  any  control  or  authority  to  direct' 
the  movements  of  the  conductor  and  members  of  the  crew  of 
the  rear  train.  Here  were  two  distinct  groups  of  men,  con- 
trolled and  directed  by  two  conductors  wholly  independent  of 
each  other,  not  consociated  in  their  work,  and  widely  separated 
by  distance.  Bat  these  distinct,  and,  as  to  each  other,  inde- 
pendent, groups  were  under  the  control  of  a  common  superior, 
said  in  the  opinion  to  be  the  train  dispatcher,  and,  if  he  was, 
the  common,  immediate  superior,  not  only  of  tlie  conductors, 
but  also  of  the  other  members  of  the  crews,  and  the  firemen 
and  brakemenof  these  trains  were  required  to  look  for  orders 
And  directions,  not  to  their  respective  conductors,  but  to  the 
train  dispatcher,  then,  according  to  the  reason  of  the  rule,  it 
logically  follows  that  the  conductor  of  the  forward  train,  with 
the  members  of  his  crew,  was  a  fellow-servant  of  deceased  ; 
nay,  more,  the  copductor  of  the  rear  train  would  likewise 
be  his  fellow- servant.  That  the  latter  proposition  is  not  the 
law  I  think  will  be  conceded  vrithoat  argument  or  citation  of 
authority,  and  the  correctness  of  the  former  seems  in  the 
opinion  to  be  denied,  at  least  by  implication  ;  and  yet  defend- 
ant is  exempted  from  liability,  apparently,  because  the  injury 
resulted  from  the  negligence  of  one  servant  holding  the  same 
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raDk  in  one  crew  that  tlie  deceased  held  in  the  other,  both 
being  engaged  in  the  same  Une  or  Ignd  of  service,  i.e.,  both, 
being  engaged  in  the  operation  of  trains.  Bat,  according  to 
the  adjudged  cases,  uon-liabilitj  cannot  be  predicated  upon  the 
rank  alone  of  the  ofTending  and  injnred  servants. 

It  is  true  the  offending  servant  here  was  a  subaltern,  but  ao 
vere  the  engineers  in  the  Sullivan,  Dixon,  and  Parker  Cases 
subalterns — that  is,  they  were  inferior  in  rank  in  the  groups 
in  which  thej  respectively  did  service ;  and  yet  in  those  cases 
jt  was  not  supposed  that  the  master  was,  therefore,  esempted 
from  liabDity.  They  had  charge  of  their  engines,  subject  to 
the  order  of  their  conductors ;  and  the  hind  brakeman  of  the 
forward  train  in  this  case  had  charge  of  the  11  cars,  subject  to 
the  orders  of  his  conductor.  In  neither  case  was  the  con- 
ductor required  or  expected  to  go  and  personally  see  that  the 
eugine  was  properly  managed  on  the  one  hand,  or  the  brakes 
properly  set  on  the  other.  The  engineers  and  brakemen  were 
required  to  perform  their  duties  without  direct,  immediate, 
and  constant  oversight.  If  the  master  is  present  iu  the  per- 
sons of  his  engineers,  and  their  negligent  acte  are  his,  why  is 
he  not  present  also  in  the  persons  of  his  brakemen,  and  why 
are  their  negligent  acts  in  setting  brakes  not  his  ?  If  an 
engineer  under  the  control  of  the  conductor  is  the  agent  of 
the  master  in  the  management  of  that  part  of  the  train  (the 
engine)  of  which  he  has  charge,  upon  what  principle  can  it  be 
said  the  brakeman  in  this  case,  under  the  control  of  the  con- 
ductor, was  not  the  agent  of  the  ibaster  in  his  conduct  in  re- 
lation to  that  part  of  the  train  (the  14  cars)  committed  to  his 
charge  ?  Whose  act  was  that  brakeman's  act  in  setting  the 
brakes  on  these  14  cars  ?  It  certainly  was  not  the  conductor's, 
for  it  is  conceded  that  "  it  is  out  of  all  reason  to  say  that  he 
[the  conductor]  was  in  duty  bound  to  follow  up  each  brake- 
man,  and  see  how  each  movement  was  executed ;"  nor  was  it 
the  brakeman's  act  aloije,  for  he  did  not  own  the  road  nor  the 
cars,  bat  was  simply  acting  under  orders  for  the  owner.  Then, 
whose  act  was  it^  Beyond  controversy  it  was  the  act  of  the 
company.  The  company  ran  the  train,  and  it  would  be 
absurd  to  say  that  it,  through  its  engineer,  open  and  close^ 
the  throttle  of  the  engine,  and  opens  and  closes  the  valve  of 
the  whistle,  but  it  has  nothing  to  do  with  setting  and  loosen- 
ing the  brakes,  or  that  the  order  of  the  conductor  to  set  the 
brakes  is  the  order  of  the  company,  but  the  act  of  setting  them 
in  obedience  to  its  order  is  not  ite  act. 

Following,  therefore,  the  rule,  and  the  true  reason  of  the 
role,  as  heretofore  stated  by  four  of  the  seven  judges  of  this 
court,  I  have-  no  hesitancy  in  saying  that  the  offending  and  in< 
jored  servants  in  this  case  were  not  fellow-servants,  and  the 
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jodgment  ought  to  be  leversed,  and  the  cause  nmanded  for 
uew  trial. 

I  am  aathorized  to  saj  that  BBi.OE,  J.,  coucors  with  ^ne  in 
these  views. 

Fellow-Mrvant*— CKr-inipoctor  Injured   through   Nigllgince  of  Braka- 

■nan In  Potter  e.  Mew  York  Central  &  Hudson  River  K.  Co.,  188  N,  T. 

77,  it  was  held  that  a  car- inspector  iajured  through  the  negligence  of 
a  briikeiiian,  who  failed  to  be  on  certain  shunting  core,  as  his  duty  re- 
quired, is  a  fellow-servant  of  such  brakeman.  The  court  said:  "In  tho 
Fllke  Case,  53  N.  T.  54S,  it  was  held  that  it  was  the  duty  of  a  railroad 
compsnj  to  man  its  trains  with  a  sufficient  number  of  brakemen,  and  that 
sending  out  a  train  with  an  insufficient  number  was  a  violation. of  the 
master's  dutj,  and  that  it  was  no  excuse  for  failure  to  have  a  sufficient  num- 
ber on  the  train  that  the  company  employed  a  sufficient  number,  and  that 
one  of  the  brakemen  so  employed  had  overslept  himself,  and  for  that  reason 
did  not  appear.  In  this  case  tlie  casualty  resulted  from  the  negligent 
omission  of  the  brakeman  to  take  his  proper  position  oa  the  top  of  the 
moving  cars.  If,  in  the  Flike  Case,  the  accident  bad  been  occasioned  by 
the  brakeman 's  negligence  in  not  keeping  a  proper  lookout,  or  by  hia  going 
inside  the  car  when  he  should  have  been  on  the  outside,  a  different  question 
would  have  been  presented.  In  the  case  of  Rose  v.  Railroad  Co.,  tupra,  the 
negligent  act  of  a  train  dispatcher  Id  starting  trains  too  near  each  other,  br 
reason  of  which  the  plaintifTs  intestate,  a  brakeman,  was  killed,  was  held 
not  to  be  the  negligence  of  the  master,  in  the  absence  of  proof  that  the 
company  had  omitted  to  make  suitable  regulations  (or  the  dispatching  of 
trains.  It  is  quite  obvious  that  the  work  of  shifting  cars  in  a  railroad  yard 
must  be  left  in  agreat  measure  to  the  judgment  and  discretion  of  the  ser- 
vants  of  the  railroad  who  are  intrusted  with  the  management  of  the  yard. 
The  details  must  be  left  to  them,  and  all  that  the  company  can  do  for  the 
protection  of  its  employes  is  to  provide  competent  co-servanta,  and  prescribe 
such  regulations  as  experience  shows  may  be  best  calculated  to  secure  tbeir 
safety.  The  case  of  Besel  e.  Railroad  Co.,  70  N.  Y.  171,  strongly  supports 
the  conclusion  we  have  reached  in  this  case,  that  the  negligence  which  oc- 
casioned the  death  of  the  pIsinlilTs  intestate  is  not  imputable  to  the  de- 
fendant. If  the  case  of  Murphy  v.  Railroad  Co.,  118  N.  Y.  SS7,  can  be  con- 
strued as  holding  aa  adverse  view,  we  think  it  is  opposed  to  the  principle 
of  former  deciaiona.  The  claim  that  the  defendant's  counsel  on  the  trial 
assented  that  the  liability  of  the  defendant  should  depend  on  the  determi- 
nation by  the  jury  of  the  fact  whether  a  brakeman  was  on  the  moving  cars 
is,  we  think,  unfounded.  The  absence  of  the  brakeman  was  ttie  sole  ground 
of  liability  alleged  in  the  complaint.  The  defendant's  requests  were  iO' 
tended  to  draw  the  attention  of  the  court,  in  the  &rst  place,  to  this  sit- 
uation, and,  having  confined  the  case  of  the  plaintiff  to  this  issue,  he  sub- 
sequently asked  the  court  to  instruct  the  jury  that,  although  there  was 
no  brakeman  on  the  cars,  yet  the  plaintiff  could  not  recover.  In  this  there 
was  no  inconsistency." 

Train-hands  and  Membsr  of  Bridge-gang  at  Follow-servsntt,— In  Inter- 
national A  Q.  N.  R.  Co.  V.  Ryan(Tei.),  18  8.  W.  Rep.  319,  it  was  held  that  a 
member  of  a  bridge-gang  is  a  fellow-servant  with  tlie  train-men  causing  a  col- 
lision, although  they  have  no  duties  in  common,  and  are  under  the  direction 
of  independent  sunerintendents.  The  conrt  said :  "  Prior  to  the  passage  of 
the  act  defining  fellow-servants  bv  the  SSd  Legislature,  approved  March  10, 
1891  (see  page  25.  Oen.  Laws  1891).  the  rule  in  this  state  on  this  subject, 
announced  in  Robinson  t.  Railway  Co..  46  Tex.  660,  and  in  Dallas  e.  Rail- 
way Co.,  61  Tex.  208,  31  Am.  &  Eng.  R,  Cas.  675,  and  reluctantly  adhered 
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to  in  Railway  Co.  v.  Welch,  73  Tex.  898,  88  Am.  Jk  Eng.  R  Cu.  81,  ia 
that  the  aegligeDCe  of  &  Mrvant  of  one  grade  is  u  much  one  of  the  risks  at 
the  buBiaessu  the  negligence  of  uiother,  and  it  wema impoBsible,  therefwe, 
to  hold  that  the  lervaQt  cootracts  to  run  the  riska  of  the  negligent  acts  or 
omissiona  on  the  part  of  oneclaMof  slants,  and  not  those  of  another  clan. 
Discuwing  the  principle  upon  vhich  it  ia  asserted  that  the  role  is  founded, 
— that  it  is  calculated  to  make  serrants  in  a  general  or  common  employ- 
ment watchful  of  each  other,  and  to  promote  carefulnesa  in  the  perfonn- 
.  ance  of  their  duties, — it  is  well  sug^^ested  in  this  connection,  by  the  court 
in  that  case,  that,  if  this  principle  be  sound,  it  vould  seem  to  apply  only 
to  those  servants  whose  duties  liring  them  into  '  juxtaposition '  to  sJSord  an 
opportunity  for  the  exercise  of  that  watchfulness  which  it  ia  the  policy  of 
the  rule  to  encoura^.  We  think  it  may  be  inferred  that  it  was  the  reo^- 
nitioQ  of  this  principle  that  inSnenced  the  court's  char^  in  conBning  ib» 
doctrine  of  fellow- servants  to  those  different  classes  or  departments  of  the 
same  service  between  which  there  was  such  a  connection  aa  brought  tbe 
servants  in  contact  or  'juxtaposition; '  and,  while  the  charge  in  this  respect 
is  sustained  by  the  leading  principle  or  reason  of  the  rule  itself,  it  ia  still 
not  in  accordance  with  the  rule  declared  in  our  state.  It  was  said,  in  the 
case  last  cited,  that '  however  unsatisfactory  may  be  the  reasons  aasigned 
lor  the  doctrine,  it  is  too  well  established,  and  its  limits,  in  so  far  as  the 
question  before  us  is  concerned,  too  well  defined,  to  permit  ua  to  intrench 
upon'it.'  Aa  the  court  felt  in  that  case  '  constrained  by  former  opinions  of 
the  court,  and  the  weight  of  authority  elsewhere,'  to  adhere  to  the  rule  an- 
nounced in  the  cases  cited,  so,  too,  do  we  feel  that  in  this  case  it  should  be 
held  that  those  operating  the  train  which  caused  the  injury  to  appellee 
were  his  fellow-servants,  aed  that  the  rule  ought  not  to  hav«  been  limited  by 
the  cbarse  to  those  cases  where  there  is  a  connection  between  the  differeat 
grades  of  employment,  bringing  the  servants  in  contact  with  each  otlter. 
Itia  proper,  we  think,  in  thia  connection,  to  remark  that  the  case  of  Rail- 
way Co.  e.  Welch,  tupra,  which  removed  any  uncertainty  which  may  have 
previously  existed  on  this  vexed  question,  had  not  been  decided  at  tbe 
time  of  the  trial  of  this  case  below.  We  conclude  that  there  waa  error  ia 
the  general  charge,  as  above  indicat«d." 

Stone-mason  and  Carpanter  aa  Fallow-aarvant>> — A  atoue-maaon,  en- 
gaged in  tbe  construction  of  a  railroad  bridge,  is  a  fellow-servant  of  car- 
pentera  at  work  on  the  same  bridge,  through  whose  negligence  in  knocking 
a  heavy  timber  oS  the  bridge  the  mason  ie  injured.  Bier  e.  Jeffersonville, 
M.  &  I.  R.  Co.,  (Ind,,  May  24,  1882.)  3t  N.  E.  Rep.  471. 

Laborer  and  Qenaral  Agent  a*  Fellow-servant*. — B.,  a  general  agent,  «■• 
in  charge  of  the  track-laying,  a  distinct  department  of  the  railroad  con- 
struction. He  had  under  him  five  different  ^angs  of  men,  employed  in 
different  branches  of  the  track-laying  department,  each  gang  having  its 
particular  foreman.  B.  bad  authority  to  hire  and  discha^e  both  the  fore- 
man and  the  workmen.  He  controlled  tbe  trains,  cara,  tools,  and  other 
implements  used  in  track-laying.  He  was  subject  to  the  superintending 
direction  of  N.  when  present,  but  during  N.  's  absence  he  had  supreme  con- 
trol over  bis  department.  The  injury  complained  of  by  plaintiff  was  caused 
by  obedience  to  B.'s  direction  concerning  the  manner  in  which  certain 
work  should  be  done.  N.  was  absent  at  the  time.  Bdd,  that  B.  was  a 
vice-principal  and  not  a  fellow-servant.  Colorado  Midlands  R.  Co.  e, 
Maylor,  (Colo.,  June  6,  1892.)  30  Pac.  Rep.  249. 

Servant*  of  Dlflerent  Masters  Working  Together. — The  plaintiff,  a  aer* 
vant  of  a  third  party,  was  engaged,  under  the  direction  of  a  servant  of  the 
defendant,  in  blasting  rock.  The  two  men  pursued  a  method  of  -with- 
drawing from  the  rock  an  unexploded  charge  of  powder,  which  method 
{oroTed  to  be  dangerous.    Tbe  two  men  worked  together  in  this  openttioD. 
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Seld,  that  the  defend&Dt  was  not  responsible  to  the  ploiotifl  for  injury 
suffered  b;  him,  upon  the  ground  that  the  act  was  dsngeroug.  Comeilsoa 
«.  Eastern  R.  Co.  of  Minnesota,  (Minn.,  Ha?  2g,  1893.)  S2  N.  W.  Rep.  274. 

Who  Are  Fellow-tflrvanU— Quettion  of  Fact. — Id  Illinois  the  question 
whether  two  Krvants  of  the  same  muter  are  fellow-servants  ia  a  queatioiiof 
fact  for  the  jury,  and  it  is  the  duty  of  the  court  to  submit  such  questions  to 
them  with  proper  InBtructionH  ma  to  the  law  defining  the  relation.  Lake 
Erie  &  W.  R.  Co.  v.  Middleton,  (III.,  Nor.  2,  13S2,)  S2  N.  E.  Rep.  458. 

Negligence  of  Fellow-servant  Running  Train  at  Excessive  Speed  Pursu- 
ant to  Time-Cftrd. — A  switchman,  injured  by  a  train  runniug  at  a  rate  of 
speed  prohibited  by  municipal  ordinance,  is  not  precluded  from  recoTering 
damages  because  the  train  was  in  charge  of  his  fellow-serraQta,  where  it 
appears  that  the  train  was  running  pursuant  to  a  time-card  promulgated  by 
the  railroad  company.  Bluedom  o.  Missouri  Pacific  R.  Co.,  (Ho.,  March 
1,  18S3,)  18  B.  W.  Rep  1103. 

Iowa  Statute — Employe  Engaged  in  Work  "Connected  with  Use  and 
Operation"  of  Railway, — Iowa  Code,  S  1307,  makes  railroad  companies 
liable  for  injuries  received  by  their  employee  in  coneequence  of  wilful 
frrongs  of  their  agents  "where  such  wronga  are  in  any  manner  connected 
ivitfa  the  use  and  operatton  of  any  railway."  M^,  that  an  employfi  whose 
duty  it  is  to  remove  aabee  and  fire  from  locomotives,  to  supply  them  with 
^vater  and  sand,  and  to  aid  in  moving  engine  tanks  in  the  yard,  is  within 
the  statuU.  Butler  v.  Chicago,  B.  &  Q.  R.  Co.,  (Iowa,  Jan.  24,  1893,)  64 
K.  W.  Rep.  208. 

Alabama  Statute — Negligence  of  Employe  Having  Charge  of  "Car."-^ 
The  word  "  car,"  as  used  in  subd.  5,  §  2060,  Ala.  Code  1886,  which  allows 
ft  recovery  by  an  eniplo;6  for  injuries  received  b;  reason  ol  the  negligence 
of  a  co-employ£  having  charge  of  an  engine,  car,  or  train  on  arutway,  in- 
cludes a  car  propelled  by  hand  and  called  a  "lever  car."  Eaosas  City,  M. 
A  B.  R.  Co.  e.  Crocker,  (Ala.,  June  S3,  1892,)  11  S.  Rep.  262. 


Chicaqo  &  Alton  B.  Co. 

{Miuottri  SupretM  Court,  May  9,  1692.) 

Injury  to  Employe — Fellow- servants — Train-men  and  Laborer.— A  laborer, 
vorking  in  defendant's  quarry,  under  direction  of  a  foreman  having  ni> 
connection  with  the  train-service,  is  not  a  fellow-servant  of  employes  oper- 
ating a  passenger  train  on  defendant's  line.  ^ 

Laborer  Working  on  Track — Contributory  Negligence. — A  quarry-hand 
was  working  about  a  railway  track,  near  a  curve  at  which  locomotiTes 
were  rei^uired,  by  defendant's  rules,  to  whistle.  His  duties  compelled  him 
to  frequently  stand  on  the  track  with  his  back  toward  the  curve,  and  to 
attend  to  the  movement  of  small  cars  carrying  rock  across  the  main  track 
to  an  inclined  plane  leading  to  a  rock-crusher.  He  was  hit  and  killed  by 
an  engine  coming  rapidly  around  the  curve  without  the  required  agatA : 
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h*ld,  in  tbe  circomiUncei  stated  in  th«  opiaion,  that  the  question  wbetiwr 
be  lued  ordinary  care  to  avoid  danger  was  one  of  fact  for  the  jnrj. 

Same — Omiulon  of  Warnlnf-aignal — Nagiiganca.— The  omunon  of  the 
warDiag-signal  mentitmed  waa  evidence  of  negligence  in  running  the  train. 

Sherwood,  CJ„  and  Oahtt,  J^  dittentiaf. 

Id  banc. 

Ap^al  froDi  Ijafa7ette  circuit  coart. 

Plaintiff  has  appealed  froni  a  judgDieot  for  defendaat  ia  an 
actioD  for  the  negligent  killing  of  her  hnsband.  No  point 
arises  on  the  pleaaiagB.  These  are  the  maiD  facts  :  Defend- 
ant operated  a  c|uarrj  and  a  rock-crusher  in  Jackson  County. 
Mo.,  for  preparing  rock  to  ballast  its  road.  '  The  quarry  lay  a 
.  short  distance  south,  and  extended  200  or  300  feet  alongside 
of  defendant's  line.  From  different  parts  of  tbe  quarry  nar- 
row tracks  ran,  converging  at  a  turntable,  seven  or  eight  feet 
in  diameter,  the  north  edge  of  which  was  nine  feet  sonth  t>f 
defendant's  main  track.  The  rock-crusher  stood  forty  or  fifty 
feet  north  of  the  track.  From  the  turntable  a  small  track, 
called  by  witnesses  a  "  strap-track,"  crossed  the  maiu  line  at 
a  right  angle,  and  ran  up  an  inclined  plane  to  the  crushing- 
machine,  thirty  or  forty  feet  from  the  ground.  Small  cars 
carried  the  rock  to  the  crusher.  They  were  first  drawn  along 
the  quarry-tracks  by  a  mule  to  the  turntable,  and  shifted  by 
it  into  position  to  strike  the  strap-track.  Then  a  wire  cable 
(fastened  at  one  end  to  a  drum  in  the  crushing-machinery) 
was  made  fast  to  one  car  at  a  time,  which  was  pulled  across 
the  railroad  track,  up  the  inclined  plane  to  the  crusher,  by 
means  of  the  steam-power  used  to  operate  that  machine.  The 
rock  was  unloaded,  and  the  empty  car  let  down  to  the  turn- 
table again  by  the  same  wire  cable.  The  latter  had  a  ring  or 
clevis  at  the  end,  by  which  it  was  attached  (as  occasion  re- 
quired) to  a  large  iron  hook  on  each  car.  A  number  of  hands 
were  engaged  in  operating  this  quarry  under  the  superintend- 
ence of  a  forema%  who  Bad  power  to  employ  and  discharge 
subordinates  without  consultiDg  aDy  ooe,  but  had  no  control 
whatever  over  trains  or  the  train-men.  Plaintiff's  husband 
had  been  at  work  at  the  quarry  a  long  time.  About  a  month 
before  his  death  he  had  been  assigned  the  duty  of  attaching 
the  cable  to  the  little  cars  between  the  turntable  and  the 
crusher,  and  detaching  it  again  when  the  cars  returned,  as  has 
been  described.  He  was  also  required  to  assist  in  turning 
the  table  to  get  the  cars  in  proper  position.  Defendant's  line 
approaches  the  crusher  from  the  east,  for  some  2000  feet,  on 
an  ascending  grade  of  about  forty-eight  feet  to  the  mile.  A 
short  distance  (variously  stated  at  from  100  to  400  feet)  east 
of  the  crusher  a  curve  (of  forty  minutes  to  each  100  feet) 
begins,  and  extends  thence  eastward  about  1900  feet,  bearing 


DcizcdbvGoOglc 


VOL.  53]  MASTER  AND  SERVANT.  591 

towaril  the  south.  While  plaintifiTs  Imsband  IinJ  been  there 
at  work,  about  a  dozen  trains  passed  daily,  ioclnding  two  reg- 
ular passenger  tr&ius  each  morning,  one  abont  eiglit  o'clock 
And  the  other  about  thirty  minntes  later.  A  rule  of  the  com- 
panj  required  a  signal  by  sounding  the  whistle  to  be  given  at 
all  obsuure  curves.  An  obscure  curve  is  one  in  wliicli  a  train 
at  one  end  cannot  be  seen  from  the  other  end  of  the  curve. 
It  is  conceded  that  the  curve  in  question  was  aii  obucure  one, 
and  that  it  was  usual  for  locomotive  engines  to  whistle  before 
reaching  the  quarry.  On  the  morning  of  December  20,  188G, 
about  eight  o'clock,  one  of  defendant's  passenger  trains  from 
the  east,  within  two  or  three  minutes  of  its  regular  time,  run- 
ning at  the  rate  of  twenty-five  or  twentj'-eight  miles  an  hour, 
approached  the  crusher.  Plaintiff's  evidence  strongly  tends 
to  prove  that  no  whistle  was  sounded  from  it.  When  the 
tram  reached  the  "  strap  track  "  crossing,  it  struck  and  killed 
Dixon,  who  Vhs  working  there.  Both  wheels  of  the  engine 
passed  over  the  cable  at  that  place.  There  was  proof  of 
plaintiff's  relationship  to  the  deceased,  and  of  all  other  formal 
mutters;  but  the  trial  court  declared  the  law  to  be  that,  ou 
the  facts  above  outlined,  plaintiff  could  not  recover,  "  because 
the  said  engineer  and  Dtxon  were  fellow-serTants."  Accord- 
ingly, the  jury  returned  a  verdict  for  defendant.  After  saving 
exceptions,  and  taking  the  usual  steps  for  a  review,  plaintiff 
appealed.  All  other  necessary  facta  are  stated  in  the  opinion 
of  the  court. 

Graves  dc  AuU,  for  appellant. 

Geo.  B.  Mac/arlane,-  for  respondent. 

Barclay,  J. — Plaintiff,  as  the  widow  of  the  deceased,  Mr. 
Pixon,  sues  under  the  damage  act  (now  chapter  49,  Rev.  St. 
1889),  claiming  the  statutory  recovery  for  his  death, 
caused,  as  i.s  charged,  by  negligence  in  the  opera-  T*»*>«iriM 
tion  of  one  of  defendant's  passenger  trains.  The  ii^Iin»a  ** 
deceased  was  a  quarry-laborer  under  orders  of  a 
foreman,  who  had  entire  control  of  the  quarry,  represented 
the  defendant  there,  hired,  discharged,  and  directed  the  men, 
and  had  no  connection  with  the  train-service,  ao  far  as  ap- 
pears in  any  way. 

The  first  decisive  question  is  whether  deceased  and  the 
passenger  train-men  are  to  be  regarded  as  fellow-servants, 
"within  the  meaning  of  the  rule  exempting  the  master  from 
liability  for  injuries  negligently  indicted  upon  one  employ^ 
by  another  in  a  common  employment  This  rule  has  long 
lieen  acknowledged  as  part  of  the  general  common  law,  but 
efforts  to  apply  it  in  particular  cases  have  led  to  expressions 
of  wholly  irreconcilable  views  among  eminent  jurists.     These 
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differences  seem  to  spriDf;  from  tlie  difficalty  experienced  in 
assiguiiig  the  reasons  for  tiie  mle  itself  to  serve  as  solid  prem- 
iwes  iu  applying  it.  "  Public  policy"  {McDermott  v.  Bailroad 
Co.  [181)0],  30  Mo.  116) ;  "  implied  contract"  (Hntchinson  v. 
lUilroad  Co.  [1850],  5  Exch.  343;  Lovell  v.  Howell  [1876], 
1  C  P.  Div.  161),  "general  convenience"  and  "expediency" 
(Farwell  v.  Railroad  [1842],  4  Mete.  [Mass.]  49),  have  been 
severally  mentioned  and  enlarged  upon  by  learned  jndges  as 
grounds  on  wliicb  it  should  stand ;  but,  whatever  strength 
tlioae  grounds  may  have,  a  stronger  reiison  for  its  existence 
to-day  is  stare  decisis  itself,  however,  a  maxim  of  cogent  force 
iu  determining  judicial  action  in  countries  tracing  their  sys- 
tems of  law  to  the  English  source.  The  doctrine  of  exemp- 
tiou  is  of  comparatively  recent  origin.  Its  history  has  been 
frequently  written,  and  is  too  familiar  to  the  legal  profession 
to  justify  repetition  here.  It  sprang  into  life  suddenly,  with 
remarkable  vitality  and  power,  and,  as  originally  formulated, 
was  supposed  to  control  mauy  states  of  facts  to  which  it 
would  not  now  be  applied  anywhere.  It  was  at  first  thought 
to  exempt  the  master  from  liability  for  injury  to  one  servant 
by  reason  of  the  neglect  of  another  to  furnish  or  maintain  a 
reasonably  safe  plant  and  machinery  for  the  master's  work, 
of  whose  defects  the  injured  servaht  was  ignorant,  (Waller 
V.  Railroad  Co.  [1863],  2  Hurl.  &  C.  102 ;  McDermott  v.  Rail- 
road  Co.  [1860],  30  Mo.  115) ;  but  such  an  application  of  it 
18  now  nuiveraally  discarded,  either  because  of  statutory  dec- 
larations on  the  subject  (for  example,  the  "  Gladstone  Bill," 
in  England,  43  A  44  Vict.  [1880],  c  42,  §  1 ;  Mass.  Act  [1887], 
c.  270,  etc.),  or  of  decisions  by  the  courts  without  the  aid  of 
legislation  (Lewis  u.  Railroad  Co.  [1875],  59  Mo.  495;  King 
i>.  Railroad  Co.  [1882],  14  Fed.  Rep.  277 ;  Baikoad  v.  Her- 
bert [1886],  116  U.  a  642,  24  Am.  &  Eng.  K.  Cas.  407. 
Again,  the  scope  of  the  rule  was  long  supposed  to  relieve  the 
master  of  responsibility  for  negligence  of  a  servant  under 
whose  direction  another  was  working  and  by  whose  neglect 
the  latter  was  injured,  though  the  negligence  of  the  former 
may  have  involved  the  exercise  of  the  supervising  control 
delegated  to  the  superior  servant,  [Albro  v.  Canal  Go. 
(1850),  6  Cush.  75,  and  Howells  v.  Steel  Co.  (1874),  32  L.  T. 
(N.  S.)  19,  will  illustrate  that  line  of  decisions  STmciently.] 
And,  although  that  view  is  still  approved  in  some  quarters, 
the  weight  of  authority  at  this  time  in  this  country  is  to  the 
contrary.  Pantzar  v.  Mining  Co.  (1885),  99  N.  T.  368  ;  Rail- 
road Co.  V.  Bowler  (1872),  9  Heisk.  866  ;  Darrigan  v.  Rail- 
road Co.  (1884),  52  Conn.  285,  23  Am.  &  Eng.  R.  Cas.  438 ; 
Railroad  Co.  v.  Ross  (1884),  112  U.  8.  377,  17  Am.  &  Eng. 
R.  Cas.  501 ;  Moore  v.  Railway  Co.  (1885),  85  Mo.  588,  21 
Am.  &  Eng.  R.  Cas.  509. 
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Bat  the  demands  of  the  case  at  bar  do  Qot  make  it  neces- 
sary to  enter  upon  any  general  diacussion  of  tlie  changes  that 
liave  taken  place  in  the  law  on  this  topic  since  it  began  to 
engage  the  attention  of  the  courts.  Suffice  it,  for  the  present, 
to  say  that  matnier  consideration  by  the  judiciary,  and  the 
emphatic  demands  of  legislation  in  some  localities,  have 
greatly  modified  the  rigor  and  narrowed  the  rule  of  exemp- 
tion as  originally  put  forth.  [Besides  the  statutes  already 
mentioned,  note  Alabama  Acts  1885,  p.  115,  also  Code  1866,  §  . 
2590 ;  Florida  Laws  1887,  c.  3741 ;  Georgia  Acts  1886,  p.  115, 
also  Code  1873.  §  3036;  Iowa  Laws  1862,  c.  169,  also  Code 
1880,  §  1307;  Kansas  Laws  1874,  c.  93;  Minnesota  Laws 
■  1887,  c.  13 ;  Mississippi  Code  1880,  p.  309,  §  1054,  and  Const. 
1890,  §  193 ;  Montana  Rev.  St.  1879,  p.  471,  §  318 ;  Texas 
Laws  1891,  c.  24 ;  Wisconsin  Acts  1889,  c,  438 ;  Wyoming 
Laws  1876,  c.  97,  §  1.]  These  modifications  no  doubt  con- 
form to  more  humane  conceptions,  now  prevailing,  of  the 
demands  of  justice  with  regard  to  the  existing  relations  of 
master  and  servant.  To-day  some  enterprises  reach  across 
a  continent.  Often  they  extend  beyond  the  limits  of  a  single 
state.  Many  contemplate  the  performance  of  several  kinds 
of  business,  requiring  the  employment  of  thousands,  and  the 
organization  of  several  departments  of  service,  separate  in 
their  operations,  but  tending  to  the  general  advantage  of  the 
common  employer.  To  what  extent  employes  in  different 
lines  or  departments  of  business  followedT  or  established  by 
such  a  master  are  co-servants  is  a  question  constantly  recur- 
ring, and  one  of  its  phases  is  presented  by  this  case.  The 
circuit  court  held  that  the  deceased  and  the  train-men  were 
fellow-servants.  lu  reviewing  that  ruling  we  will  not  essay 
to  establish  any  definition  of  fellow-service  to  enlighten  (or 
increase)  the  difficulties  of  this  branch  of  the  law,  but  shall 
merely  deal  with  the  facts  before  us  as  shortly  as  possibly. 

We  think  it  clear  that  where  a  common  employer  carries 
on  two  enterprises,  as  variant  in  character  as  those  here  con- 
sidered, each  under  separate  superintendence,  the  employes 
at  work  in  each  cannot  justly  be  regarded  as  fellow-servants 
of  the  employes  in  the  other,  within  the  meaning  of  the  rule 
of  exemption.  In  the  case  iu  hand  the  master  had  seen  fit 
to  place  the  deceased  quarryman  and  the  train-men  under 
supervision  and  management  totally  apart  from  each  other. 
They  were  not  "acting  under  the  same  immediate  direction." 
Railway  Co.  v.  Mackey  (1887),  127  U.  S.  208,  33  Am.  &  Eng. 
B.  Cas.  390.  Each  looked  to  a  different  individual  as  the 
master's  representative  for  directions  in  his  work,  and  had  no 
practical  connection  with  the  superior  who  guided  and  super- 
vised the  acts  and  conduct  of  the  other.  If  Dixon,  instead  of 
58  A.  4.  E.  B.  Cm.— 38  • 
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being  killed,  had  iqerely  noticed  repeated  acts  of  nesligeDce 
bj  tue  traiD-men  in  omitting  to  signal  its  spproach,  what 
could  he  have  done  to  correct  sacli  course  of  conduct  and 
insure  bis  own  safety?  Complain  to  bis  foreman?  The  fore- 
man directing  his  vorli  had  no  power  to  discharge  or  to  con- 
trol the  train-men  referred  to.  The  theory  that  s  servant 
ei^tering  emploTment  may  fairly  be  considered  to  assume  the 
risks  (among  otliers)  of  possible  injury  from  the  negligence  of 
his  fellow-workmen  (now  most  frequently  mentioned  as  the 
groundwork  of  the  exemption)  can  have  no  just  or  logical  ap- 
pUcatioQ  where  the  supposed  fellow-servants  are  ao  widely 
severed  by  the  division  of  the  employer's  business  that  neither  ' 
can  have  a  ready  appeal  to  any  common  superior,  having 
power  to  require  (and,  if  need  be,  to  enforce)  correct  and 
careful  conduct  on  the  part  of  the  other.  Such  an  appeal 
furnishes  to  the  servant  the  means  to  avert,  or  at  least  to 
diminish,  the  dangers  arising  from  incompetency  or  careless- 
ness on  Uie  part  of  his  fellows.  Sut  when  that  appeal  is  im- 
{>088ible,  by  reason  of  the  total  severance  of  their  fields  of 
abor  and  of  the  control  to  which  they  severally  are  subject, 
we  apprehend  there  is  little  left  of  recognizable  principle 
upon  which  servants  so  situated  can  be  supposed  to  have 
mutually  assumed  the  risks  of  each  other's  negligence.  Work- 
men so  distantly  related  to  each  other  in  the  master's  service 
as  the  quarryman  and  the  train  operatives  here  are  scarcely 
more  nearly  allied,  for  all  practical  purposes  of  mutual  obser- 
vation, vigilance,  and  protection,  than  are  the  servants  of  dif- 
ferent independent  contractors,  engaged  in  separate  branches 
of  labor  upon  a  common  enterprise  (though  we  do  not  mean 
to  imply  tnat  the  legal  relations  between  them  are  identical). 
Employes  of  the  latter  class  are  universally  held  not  fellow- 
servants  within  the  rule  under  discussion.  Abraham  v.  Bey- 
nolds  (i860),  5  Hurl.  &  N.  142  ;  Turner  v.  Railway  Co.  (1875), 
33  L.  T.  (N.  S.)  431 ;  Johnson  v.  Lindsay  (1891),  16  App.  Cas. 
371 ;  Svenson  v.  Steamship  Co.  (1874),  57  N.  T.  108 ;  KaU- 
road  Co.  v.  Conroy  (1886),  63  Miss.  562.  Quarrying  and 
operating  passenger  trains  upon  a  railway  are  essentially  dif- 
ferent sorts  of  work.  The  risks  incident  to  each  are  unlike 
those  encountered  in  the  other.  Nor  were  the  operatives  in 
these  departments  thrown  into  any  sort  of  habitual  business 
association  under  a  common  superior.  £ach  line  of  service 
appears  to  have  been  conducted  as  independently,  in  even* 
respect,  as  thoagh  controlled  by  a  stranger  to  the  other  wid^ 
this  exception :  the  servants  in  each  employment  drew  com- 
pensation from  the  same  source.  But  we  do  not  regard  that 
fact  (standing  alone)  as  furnishing  the  touchstone  of  fellow- 
service. 
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Withont  going  farther,  howeT^r,  into  the  general  snbject,  or 
attemptiiig  to  express  an  opiuion  on  anj  other  facts  than 
those  here  in  judgmen);,  we  believe  the  coneidera-  i,,fc,„i„j 
tioDB  above  suggested  (in  the  Ught  of  recent  de-  tniaaaa  ■•* 
cisions  in  this  state  and  elsewhere)  lead  directly  Miow.«r- 
to  the  conclusion  that  the  trial  court  was  in  error  """' 
in  rnling  as  a  matter  of  \&w  that  deceased  was  a  fellow-ser- 
vant  with  the  engineer  of  the  train  that  struck  him.  In  the 
following  oases  the  rule  of  exemption  from  liability,  because  of 
the  relation  of  fellow-service,  was  held  inapplicable :  Sallivan 
V.  Railway  Co.  (1889),  97  Mo,  113,  where  a  track-walker  was 
killed  by  negligence  of  train  operatives.  In  Connolly  v.  Da- " 
vidson  (1870),  15  Minn.  619  (Gil.  428),  a  deck-hand  on  a  steam- 
boat was  hart  by  an  explosion,  caused  by  the  negligent 
management  of  the  boiler  of  another  boat,  the  boat-owners 
being  partners.  Bailroad  Co.  v.  Carroll  (1871),  6  Heiak.  347, 
presents  the  case  of  an  inin^  to  a  track-man  by  the  negli- 
gence of  train.men..  In  Bairdw.  Pet  tit- (18  72),  70  Pa.  St.  477, 
&  draughtsman  in  an  establishment  for  the  manufactnre  of 
locomotives  sustained  injuries  by  falling  into  an  unguarded 
«xcavstion  made  on  the  premises  by  carpenters  in  defend- 
ant's employ.  In  Pool  v.  Railway  Co.  (1881),  53  Wis.  657,  3 
Am.  &  Eng.  R  Gas.  332,  a  detective,  while  riding  on  a  hand 
car,  was  injured  by  negligence  of  the  servants  operating  the 
car.  Garrahy  v.  Railroad  Co.  (1885),  25  Fed.  Rep.  258,  arose 
in  Kansas  City,  Mo.,  as  the  record  therein  shows  (though  the 

Jrinted  report  does  not),  and  was  decided  bv  the  late  Mr. 
ostice  MiLLEB.  The  plaintiff,  a  common  laborer,  one  of  a 
gang  distributing  rails  along  the  track,  was  hurt  bj  the  neg- 
ligence of  the  operatives  of  a  switch  engine,  nsed  in  the  rau- 
way  yard  where  plaintiff  was  working,  and  a  recovery  by  ' 
plaintiff  was  sustained.  Hobson  v.  Railroad  Co.  (1886,  Ariz.), 
11  Pac  Rep.  645,  28  Am.  &  Eng.  R.  Cas.  S60,  was  the  case 
of  a  teamster,  hired  to  haul  ties,  who  was  injured  by  the  neg- 
ligence of  an  ennne-driver  of  a  train.  In  Railroad  Co.  v. 
O'Brien  (1889),  1  Wash.  St.  599,  a  track-laborer,  while  being 
carried  on  a  gravel-train  to  his  place  for  work,  was  injured  by 
a  collision  with  another  train,  resulting  from  the  neglect  ol 
the  operatives  of  the  latter  to  "  flag  "  the  former  as  ordered. 
In  Radroad  Co.  v.  Kelly  (1889),  127  lU.  637,  a  section-hand  had 
sustained  damage  from  the  negligent  action  of  employes  opon 
a  construction  train.  In  Howard  v.  Canal  Co.  (1889),  40  Fed. 
Rep.  195,  which  arose  in  Vermont,  a  track-man  on  a  hand 
car  was  killed  by  the  carelessness  of  train-bands.  Pike  v. 
Railroad  Co.  (1890),  41  Fed.  Bep.  95,  is  a  Missouri  case,  de. 
cided  br  Judge  Thayeb,  whose  feaming  and  long  experience 
in  the  administration  of  law  in  this  state  entitle  Jus  opinions 
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to  great  weight.  In  it  he  held  that  a  watchman  of  a  railroad 
bridge,  who  was  hurt  by  aeglifence  of  the  driver  of  a  locomo- 
tive of  a  passing  train,  was  not  a  fellow -servant  of  the  latter. 
In  Evans  v.  Coal  Co.  (1891).  47  Fed.  Rep.  437,  in  Washington, 
a  laborer  employed  by  defendant  in  the  work  of  constructing 
a  railway  to  hanl  coal  from  a  mine  received  an  injury  by 
reason  of  the  negligence  of  one  of  defendant's  miners  en* 
gaged  in  the  same  locality  in  liandling  lumber. 

2.  Whether  the  qoarryman,  Dixon,  was  properly  charge- 
able with  contributory  negligence  in  the  premises, 
MitauM'^  is  the  next  question  raised  on  this  appeal  The 
court  is  antfiorized 'to  pronounce  certain  conduct 
negligent  only -when  no  other  construction  may  fairly  and 
reaiiouably  be  placed  upon  it  in  the  circumstances;  but 
where  the  facts  are  such  as  would  warrant  a  reasonable 
inference  that  ordinary  care  has  been  taken  by  the  person  in 
question,  the  issue  whether  or  not  such  care  was  really  exer- 
cised by  him  is  for  triers  of  the  fact  to  decide.  The  rule  on 
this  point  has  been  so  often  stated  that  it  is  not  necessary  to 
dwell  upon  it.  Dixon's  general  duties  have  been  already 
indicated.  The  foUowiag  further  facts,  bearing  on  the  par. 
ticular  issue  now  under  consideration,  should  be  noted  :  De- 
fendant's foremau  testified  that  Dixon,  in  the  performance  of 
his  work  "  would  stand  about  the  centre  of  the  main  track  on. 
the  east  side  of  the  strap-trap,  with  his  back  to  the  east, 
facing  the  west;"  that,  as  he  "was  right-handed,  it  came, 
handier  to  him  to  stand,  in  the  centre  of  the  main  track,  oa 
the  east  side  of  the  stiap-track,  in  detaching  the  cable ; " 
that  he  had  had  but  one  other  man  besides  Dixon  at  that  post, 
and  they  both  handled  the  cable  in  the  s^me  way ;  that  it 
'  was  the  duty  of  Dixon  to  keep  the  cable  off  the  main  track 
when  it  was  not  attached  to  a  car ;  and  that,  when  runuing 
regularly,  "  those  cars  go  up  and  down  between  the  quarry 
and  crusher  about  every  three  minutes."  He  also  said  that 
the  steam-crusher,  while  at  work,  made  considerable  noise  aa 
the  rock  passed  through  it.  It  was  running  that  morning. 
He  was  on  top  of  the  quarry  when  tlie  accident  happen&d, 
1J>0  feet  from  tlie  turntable.  He  did  not  hear  the  train  that 
hit  Dixon.  Another  employe,  staudin^j  within  13  or  14  feet  of 
the  track,  and  40  or  45  feet  from  Dixon,  did  not  hear  the 
train  till  it  was  passing  him.  Dixon  was  last  seen  by  thia 
witness,  about  the  centre  of  the  main  track,  at  the  junction 
with  the  strap-track,  facing  toward  the  northwest,  lookine 
down.  When  struck  he  was  in  the  act  of  stooping,  and 
seemed  to  be  reaching  for  the  cable.  From  the  point  where 
Dixon  then  was,  an  engine  could  ordinarily  be  seen,  by  one 
looking  eastward,  for  a  distance  of  1035  feet ;  bat  from  the 
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crossing  track,  near  tlie  turntable,  the  range  of  view  in  tliat 
direction  waB  reduced  by  interreuing  objects  to  250  or  300 
feet.  It  also  appeared  in  evidence  that  the  atmosphere  was 
*'  right  smart "  foggy  that  morning. 

Can  it  be  justly  said,  in  view  of  these-  facts,  that  the  de- 
ceased was  negligent  as  a  matter  of  law  ?  The  noise  of  the 
steam  rock-crusher,  not  50  feet  distant,  obscured,  if  it  did  not 
obliterate,  that  of  the  coming  train,  as  is  shown  by  the  fact 
that  even  the  foreman  and  the  workman  nearest  Dixon  did 
not  hear  ita  approach.  The  work  at  which  Dison  was  en- 
gaged demanded  close  attention,  and  necessitated  his  fre- 
quently taking  a  position  in  which  his  back  was  toward  the 
engine  that  hit  him.  From  the  main  track  at  the  strap-track 
crossing,  the  locomotive  (at  the  rate  of  speed  it  had)  could 
not  have  been  seen  30  seconds  before  it  passed  there ;  and 
from  points  nearer  the  turntable,  .where  Dixon's  duties  re- 
quired him  frequently  to  go,  it  could  not  have  been  discovered 
withiu  7  seconds  of  its  arrival  because  of  obstacles  reducing 
the  range  of  view  eastward.  He  was  bound  to  use  common 
prudence  to  avoid  danger ;  but  that  prudence  should  be 
measured  after  giving  due  weight  to  all  his  surroundings. 
His  immediate  work  involved  some  risks  of  its  own,  and 
called  for  constant  vigilance ;  and,  without  farther  comment, 
we  hold  that  the  question  whether  or  not  lie  came  up  to  the 
standard  of  ordinary  care  in  the  circumstances  of  his  situa- 
tion is  very  clearly  one  for  the  jui^.  This  branch  of  the 
case,  moreover,  seems  to  hare  given  no  difficulty  in  the  trial 
court.  The  learned  circnit  judge  evidently  coincided  with 
the  views  we  have  taken  of  it.     The  result  there  was  definitely 

})Iaced  by  him  on  the  single  ground  that  the  deceased  was  a  - 
ellow-servant  of  the  train  employes. 

3.  There  wag  abundant  direct  evidence  of  the  omission  of 
the  engine-meu  to  sound  the  whistle-signal  as  the 
train  came  around  this  obscure  curve.     Defend-  ?^1''*"*,'' 
ant's  rule  and  custom  required  such  a  signal,  and  .ig,""'  " 
the  failure  to  give  it  was  evidence  of  negligence 
on   defendant's  part   in    managing  the  locomotive.     If  that 
omission  should  be  found,  as  a  fact,  to  have  caused  the  death 
of  Dixon,  we  cannot  properly  say  that  such  finding  would 
be  an  unreasonable  inference  from  the  evidence.     We  con- 
sider the    showing  by  the   plaintiff   sufficient  to  justify  the 
submission  of  the  cause  to  the  jury  for  findings  upon  the  dis- 
puted issues  of  fact  raised  by  the  pleadings,  and  that  the  trial 
court  was  in  error  in  directing  a  verdict  for  the  defendant. 
The  judgment  will  be  reversed,  and  the  cause  remanded. 

Black  and  Brace,  JJ.,  concur.    Sherwood,  C.  J.,  dissents. 
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ON  BEHEUUMO  IN  BANC 

Graves  &  AvU,  for  appellant. 
George  Hobertson,  for  respondent 

Feb  Curiam  (Black,  Brace,  Barclay,  and  Thomas,  JJ.). — 
The  foregoing  statement  and  opinion  of  the  majority  of  di- 
vision No.  1  are  adopted  and  approved  bj  the  conrt  in  banc 
after  a  fall  re-argument.  Macfarlane,  J.,  did  not  participate, 
having  been  of  coansel  in  the  cause.  ShxbwooD,  C  J.,  and 
Gantt,  J.,  dissent 


Missouri  Pacific  R.  Co. 
{lUimtiri  Siipnnu,  Court.  JfiweA  4,  1892.) 

Injury  to  Emplojit — Fellow-Mrvantt — Foramirl  ftnd  Subordinate, — A. 
cooducior  having  control  of  b  giareUtrHiD  aad  its  moTemeuts,  and  a  fore- 
man hariog  tbe  control  of  a  gection-gaoKi  and  the  power  to  direct  the  men 
'  what  to  do  &od  wheo  to  do  it,  are  not  fellow-serTaiita  of  luch  aection-men 
injured  through  the  negligence  of  the  conductor  and  foreman  in  failing  to- 
give  proper  warning  of  the  (novements  of  the  train. 

Sams-  Damaget  for  Daath, — Under  Rev.  Stat,  Ho.  J  4425,  imposing  ft 
penall;  of  ^5000  for  the  deatli  of  an;  person  from  injuries  occasioned  by 
the  negligence  of  an;  officer,  agent,  servant,  or  emplojg  while  running,  con- 
ducting, or  managing  any  locomotive,  car,  or  train  of  cart,  tbe  damages  for 
the  death  of  a  uction-inan,  caused  by  tbe  negligence  of  a  section  foremao, 
or  ot  tbe  conductor  of  a  gravel-train  working  with  them,  are  fixed  at 
95000. 

Appeal  from  Johnson  circuit  court 

H.  J.  Priest  and  W.  S.  Shirk,  for  appellant 

/.  F.  Sparks,  for  respondent 

Blace,  J. —  The   plaintiff,  the   widow  of   Joshua  Miller, 
brought  this  snit  to  recover  damages  for  the  death  of   her 
husband,  who  was  killed  while  at  work  for  the  dfifendant  on 
its  road  at  a  point  between  Warrensburg  and  Mont- 
"*  "*  serrat.    The  deceased  was  one  of  a  gang  of  30  men, 

all  nndeT  the  direction  and  control  of  Fitzgerald,  who  was- 
their  foreman.  Fitzgerald  and  his  gang-of  men  were  at  work 
raising  and  ballasting  the  main  track.  A  gravel  train,  com- 
posed of  some  30  loaded  cars,  arrived  at  the  place  where  the 
men  were  at  work  in  the  afternoon,  and  it  became  their  duty 
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to  onload  the  same.  This  vas  accomplished  by  the  use  of  a 
plow.  A  wire  cable,  the  length  of  15  or  16  cars,  was  attached 
to  the  plow,  placed  on  the  rear  car.  The  train  was  then  cut 
in  two,  and  the  other  end  of  the  cable  made  fast  to  the  rear 
car  of  the  section  next  the  engine.  The  engine  then  moved 
forward,  drawing  the  plow  over  the  stationary  cars.  This 
done,  the  engine  alone  was  used  to  draw  the  plow  over  the  first 
section.  The  plow  removed  the  bulk  of  the  gravel  only,  and 
threw  some  of  it  between  the  cars,  so  that  it  became  the  duty  of 
deceased  and  the  men  of  his  gang  k>  shovel  the  remaining  grave] 
off  the  cars,  and  to  remove  that  which  fell  between  them.  On 
the  occasion  in  question  the  plow  had  been  drawn  over  the  rear 
section,  composed  of  some  15  cars,  and  the  deceased  and  others 
were  on  these  cars,  shovelling  off  the  remaining  graveL  Tha 
first  or  unloaded  section  was  then  backed  up  and  coupled  to 
the  secoud  or  rear  section.  It  then  became  the  duty  of  the 
conductor  to  take  his  entire  train  of  cars  to  the  Montserrat 
siding,  so  as  to  clear  the  main  track  for  other  trains  having 
the  right  of  way.  The  conductor  gave  his  engineer  a  signal 
to  move  forward.  It  seems  the  deceased  was  in  the  act  of 
jumping  or  stepping  from  one  car  to  the  other  just  as  they 
t>egan  to  move,  so  Uiat  the  jar  threw  him  down  between  the 
wheels.  The  evidence  for  the  plaintiff  tends  to  show  that  the 
deceased  was  absorbed  in  the  performance  of  his  work,  and 
that  the  train  was  moved  without  ringing  the  bell,  or  giving 
the  deceased  and  those  at  work  on  the  cars  any  warning 
whatever.  On  the  other  hand,  the  conductor  of  the  train  says 
he  told  Fitzgerald  what  his  orders  were,  namely,  to  take  the 
train  to  Montserrat ;  that  he  notified  him  to  move  his  men 
from  the  cars  ;  that  the  men  were  notified  to  get  off  before 
the  engine  was  coupled  on  ;  that  he  asked  two  or  three  of  the 
men  if  the  track  was  clear,  and  they  said  it  was  ;  that  after 
the  men  had  been  notified  to  get  off  he  gave  the  engineer  the 
signal  to  move  ahead.  The  defendant  produced  other  evi- 
dence to  the  effect  that  the  bell  was  rung  a  few  seconds  before 
the  train  started.  The  plaintiff's  first  instraction  is  as  follows : 
"  If  you  find  that,  at  the  time  the  train  was  set  in  motion  by 
defendant,  the  deceased's  attention  was  occupied  by  his  work, 
and  that  no  notice  or  warning  was  given  him  of  the  moving  of 
the  train  prior  thereto,  or  at  the  time  of  such  moving,  or 
that  if  any  such  notice  or  warning  was  given  him,  it  was  not 
of  such  a  character  as  to  put  a  man  of  ordinary  prudence 
and  care,  possessed  of  ordinarily  acute  senses  of  hearing 
and  seeing,  in  the  circumstances  in  which  deceased  was  placed, 
on  his  guard,  and  that  deceased  did  not  know  that  the  train 
was  about  to  be  moved,  and  that  the  setting  of  said  train  in 
motion   by  defendant  was   the  direct  cause  of  the  injury  to 
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deceased,  and  that  his  death  was  the  resalt  of  sach  injuries, 
then  Toar  verdict  should  be  for  the  plaiutiff." 

1.  The  defendant  seeks  to  be  relieved  from  liability  in  this 
case  OQ  the  ground  that  Miller  lost  his  life  bj  the 
FartBUBftk  negligence  of  a  fellow-servant,  thne  invoking  the 
■f  wkMSi-""*  '°'®  "'^*  ^^^  defendant  is  not  liable  to  one  servant 
■>t«.  for  the  negligence  of  a  fellow-servant.     The  case 

made  bj  the  evidence  stands  on  other  and  diffeiout 
grounds,  as  we  view  it.  Where  the  master  gives  to  a  persou 
power  to  superintend,  control,  and  direct  the  men  engaged  in 
the  performance  of  work,  such  person  is,  as  to  the  men  under 
him,  a  vice-principal ;  and  it  can  make  no  difference  whether 
he  is  called  a  superintendent,  conductor,  boss,  or  foreman. 
For  his  negligent  acts  and  omissions  in  performing  the  duties 
of  the  master,  the  master  is  liable.  This  principal  of  law  has 
been  often  asserted  by  this  court,  and  applied  under  a  variety 
of  circumstances,  as  will  be  seen  from  the  following  cases : 
Brothers  v.  Cartter,  52  Mo.  372 ;  Gormley  v.  Iron  Works,  61 
Mo.  492  ;  Whalen  v.  Centenary  Chnrch,  62  Mo.  326  ;  Cook  v. 
BaUroad  Co.,  63  Mo.  397;  Moore  v.  Railroad  Co.,  85  Mo.  588, 
21  Am.  &  Eng.  R.  Cas.  509 ;  Stephens  v.  Railroad  Co.,  86 
Mo.  221,  28  Am.  &  Eng.  R.  Cas.  538  ;  Hoke  v.  Railroad  Co., 
88  Mo.  360,  25  Am.  &  Eng.  R.  Cas.  463  ;  Smith  v.  Railroad 
Co.,  92  Ma  366,  31  Am.  &  Eng.  E.  Cas.  331 ;  Tabler  v.  Rail- 
road Co.,  93  Mo.  79,  31  Am.  &  Eng.  R.  Cas.  185  ;  Day  harsh  v. 
RaUroad  Co.,  103  Mo.  570. 

There  is  no  doubt  bat  a  foreman  or  other  representative  of 
the  master  may  occupy  a  dual  position ;  that  is  to  say,  he  may 
at  the  same  time  be  a  fellow-servant  and  an  acent  or  repre- 
sentative of  the  master.  There  are  certain  duties  iwhich  are 
personal  to  the  master  and  for  the  non-performance  of  whieh 
he  is  liable  to  his  servants.  These  duties  may  be  delegated 
to  a  foreman,  or  even  to  a  servant,  and  the  master  is  still 
liable  for  their  non-performance.  Again,  cases  often  arise 
where  the  master  becomes  liable  by  reason  of  the  fact  that  he 
undertakes,  by  himself  or  through  a  representative,  to  do 
certain  things  which  might  have  been  left  to  the  servant  to 
perform.  Thus,  where  the  master  provides  suitable  materials 
for  a  staging,  and  intrusts  the  duty  of  erecting  the  structure 
to  the  workmen  as  a  part  of  the  work  which  they  undertake 
to  perform,  he  is  not  liable  for  injuries  resulting  to  one  of 
them  from  the  falling  of  the  staging ;  but,  if  the  master 
undertakes  to  furnish  tue  stage,  he  must  fise  due  care  in  its 
erection,  and,  if  there  is  negligence  on  his  part  or  on  the  part 
of  one  representing  him  in  that  regard,  he  is  liable  for  injuries 
resulting  to  the  servant  using  the  structure.  Boweu  v.  Rail- 
road  Co.,  95  Mo.  277,  and  cases  cited. 

It  is  unnecessary  to  pursue  this  inquiry  for  any  of  the  pnr- 
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poses  of  the  case  in  hand ;  for  it  is  one  of  the  absolate  datiea 
of  the  master  to  nse  ordinary  care  to  avoid  exposing  the  sei' 
yant  to  extraordinary  risks,  and  it  is  also  the  duty  of  the 
master  to  use  ordinary  care  and  diligence  to  provide  the 
servant  a  safe  place  at  which  to  work.  The  master,  by  ap- 
pointing  a  foreman  or  other  person  to  superintend  work,  with 
power  to  direct  the  men  under  him  when  and  how  to  do  it, 
thereby  devolves  upon  such  person  the  performance  of  those 
duties  personal  to  the  master.  These  principles  of  law  are 
illustrated  in  some  of  the  cases  before  cited,  and  also  in  the 
following  authorities :  Railroad  Co.  v.  Fox,  SI  Kan.  686,  16 
Am.  &  Mag.  B,.  Cas.  325 ;  Anderson  v.  fennett,  16  Oreg.  515, 
38  Am.  &  Eng.  B.  Cas.  87  ;  1  Shear.  &  R.  Neg.  (4th  ed.)  g  205. 
If,  therefore,  the  conductor  had  the  control  of  the  train  and 
of  its  movements,  then  he  was  a  vice-principal.  So,  if  the 
foreman  had  the  control  of  the  section-gang,  and  the  power 
to  direct  the  men  what  to  do  and  when  4o  do  it,  he  was  also  a 
vice-priucipal.  The  conductor  being  a  vice- principal,  it  be- 
came his  duty  to  give  due  and  timely  warning  of  his  intention 
to  move  the  train.  If  he  only  gave  notice  of  such  intended 
movement  to  the  foreman,  then  it  became  the  duty  of  the  lat- 
ter to  give  the  men  at  work  on  the  cars  notice  of  tne  intended 
movement.  If  the  negligence  of  either  of  these  persons  caused 
the  disaster,  then  defendant  is  liable,  unless  it  be  found  that 
deceased  was  gnilty  of  contributory  negligence.  Now,  there 
is  an -abundance  of  evidence  apon  which  to  sabmit  this  case 
to  the  jury  on  these  principles  of  law  ;  but  the  difficnlty  with 
the  case,  as  it  stands,  is  that  the  instruction  given  at  the  re- 

Saest  of  the  plaintiff  utterly  fails  to  make  any  application  of 
letn.  It  does  not  require  the  jury  to  find  facts  wnich  would 
make  the  conductor  or  foreman  a  vice-principEil ;  nor  does  it 
require  the  jury  to  find  that  the  injury  was  caused  by  the 
negligent  act  or  omission  of  either  of  tnese  persons ;  nor  is 
there  anything'in  the  instruction  given  at  the  request  of  the 
defendant  which  cures  these  defects.  The  plaintiff's  instruc- 
tion seems  to  have  been  framed  on  the  theon^  that  the  de- 
ceased was  not  an  employe  or  servant  of  the  defendant.  The 
instruction  is  so  clearly  erroneous  that  further  comment  is 
unnecessary.  We  may  say  that  we  have  not  attempted  to 
formulate  instructions,  bnt  have  attempted  to  state  principles 
which  should  be  embodied  in  them. 

2.  The  second  instruction  given  at  the  request  of  the  plain- 
tiff fixes  the  damages  at  the  sum  of  {oOOO — no  more,  no  less ; 
and   of  this  error  is  assigned.     If  the  plaintiff's 
case  comes  under  the  second  section  of  the  damage        *■«■■(•' 
act,  then  the  instruction  is  right ;  but  if  under  the  •■»•»• 

third  section,  then  it  is  wrong,  for  the  damages  should  then 
be  in  a  sum  not  exceeding  $5000.     The  second  clause  of  the 


'.oog[c 


60a  MllLEK  V.   MISSOrRl   PACIFIC   I!.   CO.        [VOL.  63 

second  sectioQ  relates  to  passengers  only,  ftnd  heDce  need  not 
be  considered  at  tliis  time.  The  tirst  clause,  so  far  as  it  has 
any  application  to  this  case,  provides  :  ''  Whenever  any  per* 
sou  shall  die  from  any  injury  resalting  from  or  occasioned  by 
the  negligence  *  *  *  of  any  officer,  agent,  servant,  or  employe, 
while  nuining,  conducting,  or  manning  any  locomotive,  car, 
or  train  of  cars,  the  corporation,  individual,  or  indindnals  in 
whose  employ  any  such  officer,  agent,  servant,  *  *  *  shall  be 
at  the  time  such  injury  is  committed,  *  *  *  shall  forfeit  and 
pay,  for  every  person  *  *  *  so  dying,  the  sum  of  five  thou- 
sand dollars, '  etc. 

In  the  case  of  Sullivan  v.  Railway  Co.,  97  Mo.  113,  we  held 
that,  where  an  employe  of  a  railroad  company  is  killed  in  the 
manner  and  by  tlie  means  mentioned  in  tue  above-recited 
portion  of  the  statute,  the  measure  of  the  damage  is  $5000,  if 
there  can  be  any  recovery  at  all.  But  that  case  holds  that 
the  defences  of  contributory  negligence,  and  that  the  death 
was  due  to  the  negligence  of  a  fellow-servant,  are  open  to  the 
defendant,  the  same  as  in  cases  coming  under  the  third  sec- 
tion. As  that  ruling  is  questioned  in  this  case,  it  may  be  well 
enough  to  review  the  prior  adjudication  upon  this  subject 
The  first  case  which  came  before  this  court  was  that  of  Schultz 
V.  Eailroad  Co.,  36  Mo.  14.  There  one  servant  was  killed  by 
the  negligence  of  a  fellow-servant  in  miming  a  train,  and  it 
was  held  that  the  defendant  was  liable  under  this  statnte. 
The  effect  of  that  ruling  was  to  make  the  statute  abolish  the 
defence  that  the  servant  was  killed  by  the  negligence  of  a 
fellow-servant  while  running  a  locomotive  or  tram  of  cars. 
So  far  as  Bohback  v.  Railroad  Co.,  43  Mo.  187,  has  anything 
to  do  with  the  question  in  hand,  it  is  an  approval  of  the 
Schultz  Case.  The  Schultz  Case  was  again  approved  in 
Connor  v.  Railroad  Co.,  69  Mo.  285,  by  a  majority  of  the 
court  Napi-on,  J.,  was  of  the  opinion  that  the  statute  was 
not  designed  to  create  any  new  liability,  bat  simply  to  extend 
a  pre-existing  responsibility  to  certain  representatives  of  the 
injured  party  in  case  of  death.  In  that  case  one  servant  lost 
his  life  by  the  neglicence  of  a  fellow-servant  It  was  conceded 
by  Judge  Xafton  that  the  compiAiy  would  be  liable  if  it  had 
been  guilty  of  negligence  in  employing  an  nnskilfnl  engineer, 
or  in  allowing  him  to  turn  over  the  engine  to  a  fireman  who 
was  uot  qualified  to  manage  it,  and  the  damage  resulted  from 
such  conduct  of  the  engineer  or  fireman.  It  is  not  there 
claimed  by  him  that  the  case  would,  in  either  of  snch  events, 
come  under  the  third  section  of  the  damage  act  His  whole 
line  of  argument  shows  that  the  case  would  then  have  been 
based  upon  the  second  section,  and  the  damages  would  be 
fixed  at  loOOO. 
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In  Proctor  v.  Kailroad  Co.,  64  Mo.  117,  one  servant  was 
killed  by  the  negligence  of  a,  fellow-serrant  in  mnning  a  train 
and  the  ■widow  brought  Buit  to  recover  the  penalty  of  $5000. 
The- court  after  referring  to  the  statute,  states  the  qnestiou  to 
be  decided  in  these  words  :  "  Whether  under  the  words  '  any 
person,'  in  said  section,  a  fellow-Bervant  whose  death  is  occa- 
sioned by  the  negligence  of  a  fellow-servant,  without  the  fault 
of  the  master,  is,  or  was  intended  to  be,  included."     The 

?uestion  to  be  decided  was,  it  will  be  seen,  carefully  stated, 
t  was  not  simply  whether  the  words  "  any  person  "  included 
a  servant  whose  death  was  occasioned  by  the  negligence  of  a 
fellow-servant,  but  whether  the  death  was  so  occasioned  with- 
out fault  of  the  master.  The  court  first  refers  to  the  rule  of 
law  which  exetnpts  the  master  from  liability,  where  one  ser- 
vant is  injured  by  the  negligence  of  a  fellow-servant,  and  the 
conclusion  is  then  reached  that  it  was  not  the  design  of  the 
statute  to  abolish  that  rule,  even  as  to  cases  mentioned  in  the 
first  clause  of  the  section ;  thus  in  terms  approving  the  views 
previously  expressed  by  Judge  Napton.  The  construction 
given  to  the  statute  by  the  Proctor  Case  is  still  the  rule  of 
this  court.  There  is  not  a  thing  in  that  case,  or  in  the 
prior  cases,  which  gives  any  countenance  to  the  proposition 
that,  in  case  of  the  death  of  an  employ^,  the  action  must 
always  be  under  the  third  section.  The  Proctor  Case  refutes 
any  such  a  claim,  for  it  proceeds  upon  the  principle  that  the 
second  and  third  sections  were  not  intended  to  create  an  en- 
tirely new  liability,  but  were  designed  to  continue  or  transmit 
the  right  to  sue,  which  the  injured  party  would  have  had, 
had  he  lived.  The  first  inquiry,  therefore,  in  all  of  these 
cases  is  whether  tlie  representatives  of  the  deceased  person 
have  any  cause  of  action  at  all.  If  the  injury  was  the  result 
of  negligence  on  the  part  of  the  deceased,  or  was  occasioned 
by  a  fellow- servant,  then  there  is  no  cause  of  action ;  but  if 
occasioned  by  the  fault  of  a  representative  of  the  master, 
tlien  the  master  is  at  fault  and  liable.  It  being  once  ascer- 
tained that  the  widow  or  other  representatives  have  a  cause 
of  action,  the  damages  will  be  15000  if  the  injury  resulting  in 
death  was  occasioned  by  negligence  while  running,  conduct- 
ing, or  managing  any  locomotive,  car,  or  train  of  cars,  and  the 
fact  that  deceased  was  an  employ^  is  wholly  immaterial. 
Neither  the  statute  nor  the  Proctor  Case  can  be  tortured  into 
any  other  conclusion.  They  are  both  plain  enough  on  this 
question.  Elliott  v.  Railroad  Co.,  67  Mo.  271,  was  a  case  where 
an  employ^  was  killed  in  consequence  of  the  use  of  defective 
machinery.  The  case  did  not  come  under  the  first  clause  of 
the  second  section,  nor  did  it  come  under  the  second,  for  the 
clause  relates  to  passengers  only ;  hence  it  was  properly  held 
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that  the  case  came  nnder  the  third  section.  That  case  is 
therefore  iu  perfect  accord  with  what  we  have  said.  An  ob- 
aervatiun  there  made,  to  the  effect  that  under  the  Proctor 
Case  UQ  action  can  be  maintained  by  aa  employe,  is  inaccnrate 
aud  misleadiiig,  for  we  Lave  seeu  the  Proctor  Case  does  not  go 
to  that  extent.  A  defective  track  was  also  the  ground  of  action 
iu  Flyun  v.  Railroad  Co.,  78  Mo.  195,  18  Am.  &  F.nfj.  R.  Cas. 
'  23,  and  a  defective  car  constituted  the  basis  of  action  in  Par- 
sons V.  Kailroad  Co.,  94  Mo.  286;  aud  iu.Holmes  v.  Bailroad 
Co.,  69  Mo.  536,  the  employe  was  killed  by  the  ase  of  a  defec- 
tive car.  These  cases  are  therefore  also  m  line  with  what  we 
have  said.  It  may  be  that  the  inaccnrate  expression  used  in 
the  Elliott  Case  nas  led  to  a  different  result  in  one  or  two 
cases,  but  we  adhere  to  the  Proctor  Case.  Where,  therefore, 
the  representatives  of  a  deceased  employe  are  entitled  to  re- 
cover, the  damages  are  fixed  at  $5000,  if  the  injury  resoltiug 
in  death  was  occasioned  by  negligence  in  running,  conducting, 
or  managing  any  locomotive,  car,  or  train  of  car& 

For  the  errors  in  the  plaintiff's  first  instruction  the  judg- 
ment must  be  and  is  reversed,  and  the  cause  is  remanded. 

All  concur.  ' 

Foraman  and  Subordlnatai  u  P»llow-3trvantti— See  Justice  s.  Pennsyl- 
viwik  R.  Co.,  and  note,  pott. 
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V. 

Pennbyitaota  Co. 

(isaindiana,  821.) 

Injury  to  Employe— Feltow-Mrvanti — Teit  of  Ca-**rvlca. — The  queHtion 
a*  to  whether  the  relstioa  of  fellow-servants  exiatB  in  a  case  ia  determinad 
b;  inquirj  into  the  nature  of  the  service  at  the  particular  time  in  question. 
If  the  offending  servBQt  was  in  the  performaoce  of  a  duty  which  the  roaster 
owed  to  the  servant  injured,  he  was  not  a  tel low-servant,  but  a  vice-princi- 

Ell,  since  the  roaster  cannot  rid  himself  of  the  duty  he  owes  to  his  servanta 
7  del^atin^  his  authority  to  another,  and  if  he  atteropts  to  do  so  the 
person  to  whom  he  delegates  the  power  to  act  is  a  vice-pnncipal  and  not  a 
fellow-servant. 

Foreman  and  Soction-handi  as  Fellow-tarvants. — A  section  f6reroan  in 
transporting  aection-hands  to  and  from  their  work  is  their  fellow  servant, 
and  the  master  is  not  liable  for  an  injury  to  one  of  the  section-men  due  to 
the  f  oremao's  negligeace  in  not  properly  applying  the  brake  on  the  hand 
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Appeai-  from  Clark  cirauit  court. 

L.  A.  Dovglass  aud  D.  C.  ATdhony,  for  appellant 

S.  Stansi/er,  for  appellee. 

Coffey,  J. — The  material  facts  alleced  in  the  complaint  in 
this  case  are  that  on  the  9th  day  of  Maj,  1888,  the  appellant 
■was  in  the  employ  of  the  appellee  as  a  section-hand,  ^^ 

with  a  gang  of  four  other  men,  engaged  in  the 
repair  of  appellant's  railroad  track,  of  which  gang  one 
McCleary  was  foreman  ;  that  it  was  the  custom  of  appellee  to 
delegate  to  snch  foremen  as  were  in  its  employment  the  power 
to  employ  and  discharge  section-hands,  and  that  the  appel- 
lant was  employed  hy  said  McCleary,  who  had  power  to  dis- 
charge him ;  that  it  was  the  duty  of  McCleary  to  direct  appel- 
lant, and  the  gang  with  which  he  worked,  how,  when,  and 
where  to  work,  and  to  direct  and  control  the  manner  of  using 
the  variouB  tools,  implements,  and  other  means  used  to  per- 
form the  work,  and  that  he  had  the  absolute  control  and  super- 
Tision  of  the  use  and  movements  of  a  certain  hand  car  used 
by  said  gang  in  the  prosecution  of  their  work ;  that  on  said 
day,  after  the  day's  work  was  completed,  appellant  and  said 
gang,  with  McCleary,  got  upon  said  hand  car  for  the  purpose 
of  returning  the  same,  with  the  tools,  to  the  place  where  they 
were  usually  kept,  when  another  gang,  ponsisting  of  seven 
section-men,  placed  their  hand  car  upon  the  track,  and  started 
after  the  appellant  and  the  gang  with  which  he  was  associated  ; 
that  each  of  said  hand  cars  was  propelled  by  power  applied 
to  wheels  by  means  of  cog-wheels  connected  with  rods  fastened 
to  two  levers,  which  said  levers  rested  on  an  upright  project- 
ing above  the  floor  of  the  car  about  two  or  three  feet ;  that  the 
gang,  composed  of  seven  men,  were  on  a  hand  car  longer  and 
eavier  than  the  car  used  by  the  appellant  and  his  gang,  and 
that  the  levers  and  apparatus  used  to  propel  the  same  were 
longer  in  proportion,  and  capable  of  propelling  the  car  at  a 
rate  of  speed  double  that  of  the  one  on  which  the  appellant 
was  travelling ;  that  said  men  ran  their  car  up  to  and  against 
the  car  upon  which  appellant  was,  and  began  to  and  did  run 
the  same  at  great  speed,  which  caused  the  levers  on  appellant's 
car  to  work  up  and  down  with  such  rapidity,  that  it  became 
and  was  difficult  for  appellant  to  maintain  his  oold  on  them,  and 
that  by  reason  of  the  small  space  on  the  platform  of  the  car  it 
was  dangerous  to  let  go  the  lever,  the  hold  on  the  same  being 
the  only  means  by  which  appellant  conld  maintain  his  posi- 
tion on  the  car  ;  and  that  said  McCleary  knew  that  the  rapid 
motion  of  said  levers  was  dangerous  to  those  upon  the  car, 
,md  that  it  was  difficult  for  appellant  to  maintain  his  hold 
thereon,  and,  so  knowing,  carelessly  and  negligently  failed  to 
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apply  the  brake  and  check  the  epeed  of  the  car,  though  said 
brake  was  convenient  to  him,  and  not  convenient  to  the  appel- 
lant ;  that  bj  reoBon  of  the  rapid  speed  of  the  car,  and  the 
motion  of  the  levers  thereon,  the  hold  of  the  appellant  became 
loosened  without  any  fault  or  negligence  on  hia  part,  and  said 
lever  struck  the  appellant,  whereby  he  was  greatly  injared;  that 
said  McOlearj  carelessly  and  negligently  permitted  said  other 
car  to  batt  ap  against  the  car  npon  vfhich  appellant  was  travel- 
ling without  any  objection  thereto,  and  permitted  the  gang 
thereon  to  propel  and  push  ahead  appellant's  car  at  a  very 
rapid  rate  of  speed,  and  carelessly  and  negligently  permitted 
the  same  to  continue  without  raising  any  objection  thereto,  or 
applying  the  brake,  until  said  accident  occurred.  To  Uiis 
complaint  the  circuit  court  sustained  a  demurrer,  and  the  pro- 
priety of  this  ruling  is  the  only  question  for  our  consideration. 
The  complaint  is  drawn  upon  the  theory  that  the  facts  there- 
in stated  constitute  the  section  foreman,  McCleary,  a  vice-prin- 
cipal ;  and  the  appellant  seeks  in  this  court  to 
Tka(«t*fM-  convince  us  that  the  complaint,  upon  that  theory, 
««nin.  states  a  cause  of  action.     Ou  the  other  hand,  it  la 

contended  by  the  appellee  that,  under  the  facts 
alleged  in  the  complsfint,  it  appears  that  the  section  foreman 
was  a  fellow-servant  with  the  appellant,  for  whose  negligence 
the  appellee  is  not  liable.  The  matter,  then,  for  decision  by 
this  court  is  as  to  whether  the  section  foreman,  under  the 
facts  alleged  in  the  complaint,  was  a  vice-principal  or  a  fellow- 
servant  The  rule  in  this  state,  that  the  master  is  not  liable 
to  his  servant  for  an  injury  occasioned  by  the  negligence  of  a 
feUow-servant,  is  too  well  established  and  is  too  familiar  to 
call  for  the  citation  of  authority.  It  is  also  settled  that  the 
.question  of  rank,  in  most  cases,  throws  no  light  upon  the 
inquiiT  as  to  whether  two  persons  were  or  were  not,  at  a  given 
time,  fellow-servants,  for  it  is  not  a  question  of  rank.  Drink- 
oat  V.  Machine-works,  90  Ind.  423  ;  Gar  Co,  v.  Parker,  100 
Ind.  181 ;  Taylor  v.  Railroad  Co.,  121  Ind.  124,  41  Am.  & 
£ng.  B.  Cas.  437.  Notwithstanding  the  fact  that  the  general 
rule  which  holds  that  the  master  is  not  liable  to  his  servant 
for  the  negligence  of  a  fellow-aervant  is  well  understood,  it  is 
often  difficult  to  determine,  from  a  given  state  of  facts,  who 
are  and  who  are  not  fellow-servants.  Ever  since  the  decision 
in  the  case  of  Priestley  v.  Fowler,  the  first  decision  npon  the 
subject,  decided  in  England  in  the  year  1837,  and  reported  in 
3  Mees.  &  W.  1,  judges  and  text-writers  have  attempted  to  lay 
down  some  rule  or  formula  by  which  to  determine  what  ser- 
vants of  a  common  master  may  be  said  to  be  fellow-servant& 
Judge  Cooley  says  :  "  Persons  are  fellow-servants  when  they 
'  1  the  same  common  pursuit,  under  the  same  genenu 
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conttol."  Cooley,  Torts,  p.  641,  note  1.  Jndge  Thompsoa 
says  :  "  All  who  serve  tbe  same  master,  work  uuder  the  same 
control,  derive  authority  and  compensation  from  the  same 
'  common  source,  are  engaged  in  the  same  general  busiiieas, 
though  it  may  be  in  different  grades  or  departments  of  it,  are 
fellow-servants,  who  take  the  risk  of  each  others'  negligence." 
Tliomp.Neg.p.lO;26,§31.  Mr.  Wood  says  :  "The  true  test  of 
fellow- service  la  the  community  in  that  which  is  the  test  of 
service,  which  is  subjection  to  the  control  and  direction  of  the 
same  common  master,  in  the  same  common  pursuit."  3  Wood, 
Ry,  Law,  §  338.  Mr.  Beach  says  :  "  All  servants  in  the  em- 
ploy  of  the  same  common  master,  subject  to  the  same  general 
control,  paid  from  a  common  fund,  and  engaged  in  promoting 
or  accomplishing  the  same  common  object,  are  to  be  held  fel- 
low-servauts  in  a  common  employment."  Beach,  Contrib, 
Neg.  p.  338. 

It  is  said  that  all  these  rules  are  faulty,  and  of  little  practi* 
cal  use.  by  reason  of  their  being  stated  so  broadly,  and  in  such 
general  and  comprehensive  terms.  The  question  as 
to  whether  the  relation  of  fellow-servants  exists  in  •'•rMB»m«Bd 
a  given  case  is,  in  oar  opinion,  determined  by  an  ^JaJJ!^  * 
inquiry  into  the  nature  of  the  service  at  the  partic-  mu. 
alar  time  in  question.  If,  at  the  time  the  offend- 
ing servant  performed  the  act  by  which  another  servant  was  ' 
injured,  he  was  in  the  performance  of  a  duty  which  the  master 
owed  to  his  senants,  he  was  not  a  fellow-servant;  for  tbe  rule 
is  fundamental  that  the  master  cannot  rid  himself  of  a  duty 
he  owes  to  his  servants  by  delegating  bis  authority  to  another, 
and  if  he  attempts  to  do  so  the  person  to  whom  be  delegates 
tbe  power  to  act  is  a  vice-principal  and  not  a  fellow-servant. 
McKinney,  Fel.  Serv.  §  23 ;  Car  Co.  v.  Parker,  sitpra  ;  Penn- 
svlvaiiift  Co.  V.  Wbitcomb,  111  Ind.  212,  31  Am.  &  Eng^  B. 
(3as,  149  ;  Krueger  v.  Bailway  Co.,  Ill  Ind.  51 ,  31  Am.  &  Eng. 
H  Cas.329;  Builway  Co.  i>.  Watson,  114  Ind.  20,33  Am.  & 
Eng.  R.  Cas.  334;  Railway  Co.  v.  Sandford,  117  Ind.  265; 
Railway  Co.  v.  Lan§,  118  Ind.  579,  38  Am.  &  Eng.  E.  Cas.  25. 
Ou  tbe  other  hand,  if,  at  the  time  of  the  alleged  negligence, 
the  servant  was  not  engaged  in  tbe  performance  of  a  daty 
which  tbe  master  owed  to  bis  servants,  bat  was  in  the  dis- 
charge of  a  duty  which  tbe  servant  acting  owed  to  tbe  master, 
he  will  be  held  to  be  a  fellow-servant  with  others  engaffed  in 
the  same  common  business,  and  tbe  master  will  not  be  liable 
for  any  injury  inllicted  upon  such  fellow-servant  by  raaaou  of 
his  negligence. 

That  a  section  foreman  may  be  a  vice-principal  is  not 
doubted.  In  this  c:i::s  be  was  a  vice-principal  in  tne  matter 
of  hiring  and  disohai^ng  bands,  for  the  master  owes  it  as  a 
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duty  to  exercise  reasooable  care  not  to  employ  any  bnt  carefnl 
lueit,  and  to  discharge  those  who  prove  to  M  negligent.  In 
the  hiring  and  dischargiug  the  men  ne  was  in  the  performance, 
therefore,  of  a  duty  which  the  master  owed  to  his  servants,  and  • 
was,  while  so  engaged,  a  viue-principal.  But  it  was  not  bo  in 
transporting  the  men  to  and  from  their  work.  In  the  matter 
of  moving  the  hands  and  their  tools  to  and  from  the  locality 
at  which  they  worked  upon  the  track,  they  were  in  the  dis- 
charge of  a  duty  which  they  owed  the  master,  and  were  there- 
fore fellow-servants.  "Wilson  v.  Railroad  Co.,  18  Ind.  226 ; 
Railway  Co.  v.  Tiudall,  13  Ind.  366;  Slatterly  v.  Railroad  Co., 
23  Ind.  81 ;  Sullivan  v.  Railroad,  58  Ind.  26 ;  Gormlev  v. 
RaUway  Co.,  72  Ind.  31,  6  Am.  &  Eng.  R.  Cas.  681 ;  Roberi- 
Bon  V,  Railroad,  78  Ind.  77,  8  Am.  &  Eng.  R.  Cas.  175 ;  Car 
Co.  V.  Parker,  supra ;  Railroad  Co,  v.  Adams,  105  Ind.  151, 23 
Am.  &  Eng.  R  Cas.  408  ;  Boyce  v.  Fitzpatrick,  80  Ind.  526  ; 
Capper  v.  Railway  Co.,  103  Ind.  305,  21  Am,  &  Eug.  R.  Cas. 
625.  The  negligence  alleged  against  the  foreman  in  charge  of 
the  appellant  is  that  he  failed  to  apply  the  brake,  and  failed 
to  object  or  protest  against  the  conduct  of  those  who  ran  their 
liand  car  gainst  the  one  in  his  charge.  Had  he  acted  as 
brakeman  ander  the  circumstances  disclosed  iu  this  case,  he 
would  have  been  acting  as  a  fellow-servant  with  the  appellant 
and  not  as  vice-principal.  Indeed,  the  only  matter  in  wlucli 
he  di<l  not  act  as  a  fellow-servant  was  the  matter  of  employing 
and  discharging  servants. 

For  tliese  reasons  the  complaint  before  ns  does  not  state  a 
cause  of  action,  and  the  court  did  not  err  in  snstainiog  a 
demurrer  thereto. 

Judgment  affirmed. 

Foraman  a*  FellDw-tarv«nt  af  Laborari  under  Him.— See  Ell  e.  Nortbeni 
Pac.  R  Co.  (N.  Dsk.),  48  Am.  &  £dk.  R.  Ckb.  818,  note  329;  Colorado 
Mid.  R.  Co.  tp.  O'Brien,  48  IiL  285 ;  Nail  o.  Louisrille,  M.  A.  A  C.  a  Co. 
(Ind.),  48 /rf.  809,  note,  817;  note,  48  Id.  816,  616. 

In  Spancake  e.  Philadelptaia  A  R.  R.  Co.,  (Pa.,  Harch  38,  1892,)  33  Atl. 
Rep.  1006,  it  was  held  that  a  foreman  of  a  gtuig  of  men  employed  in  re- 
pAJring  a  rtulroad  track  is  a  fellow-servant  of  one  of  bis  Bubonunates  in- 
jured through  the  neirligence  of  the  foreman  in  failing  to  give  notice  of  an 
approaching  train.  The  court  said:  "It  was  further  contended  tbit 
PeiSer  represented  the  companj:  in  other  words,  that  be  was  a  vice-prin- 
cipal; that  liis  neglect  was  the  neglect  of  the  company;  and  Lewis  e. 
Seifert,  116  Pa.  St,  628,  was  cited  in  snpport  of  this  propoaition.  We  do 
not  tliiok  that  case  supports  this  contention.  There  it  was  held  that  a 
train  dispatcher,  wielding  the  entire  power  of  a  railroad  company  in  the 
moving  o4  trains,  in  the  changing  of  schedules,  or  the  making  of  new  ones, 
HI  exigencies  require,  is  not  a  fell ow-work man  or  co-employ6,  and  for  his 
negligence,  which  is  the  proximate  cause  of  an  injury,  the  companv  ia 
liable  in  damages.     The  diSerence  between  a  train  dispatcher  wielding 
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■uch  powers  and  a  mere  track  foreman,  contiolIiDg  half  a  docen  or  more 
met],  IB  appareot  to  the  dulleat  underatauding.  T^der  all  the  authoritiet. 
Peiffer  waa  merely  a.  co-emplo;^  or  fellow-workman  of  Spaocake,  and  for 
the  negligence  of  the  former  the  company  it  not  refpongible." 

In  Clarke  e.  Pennajlvania  Co.,  (Ind.,  Sept.  15,  1892,)  81  N.  E.  Rep.  808, 
it  was  held  that  a  aection-man  is  a  feHow-Berrant  of  a  section-boss  through 
whose  nesligence  in  propelling  a  hand  car  the  fonner  is  injured.  The  court 
said:  "The  important  question  in  the  case  is  whether  the  appellant  can 
be  considered  as  the  fellow-servant  of  the  '  section-boBS '  in  control  of  the 
car  which  was  negligently  propelled  against  that  on  which  the  '  section- 
gang  '  was  riding,  for  if  he  was  there  can  be  no  recovery.  Our  decisiona 
— and  there  is  a  very  long  line  of  them — make  it  our  imperative  duty  to 
adjudge  that  the  members  of  both  parties  of  section-men  were  co-employes. 
They  were  engaged  in  the  same  general  service  and  in  the  same  line  of 
duty.  It  ie  unnecessary  to  comment  upon  out  decisions  in  detail;  it  would, 
indeed,  be  unpro&tal>le  to  cite  them  all,  since  the  question  cannot  be  re- 
garded as  an  open  one  in  this  jurisdiction.  Of  the  numerous  cases,  we  cite 
only  these:  Ohio,  et«.,  R.  Co.  c.  Tindall,  13  Ind.  seO;  Wilson  «.  Madison, 
etc.,  R. Co.,  18  Ind.  326;  SUttery  tt.  Toledo,  etc.,  R.  Co.,  38  Ind.  81;  Ohio 
etc,  R.  Co.  t,  H&mmeraley,  38  Ind.  871^  Gormley  e.  Ohio,  etc.,  R.  Co.,  73 
Ind.  81,  6  Am.  &  Sag.  R.  Caa.  081;  Railway  Co.  e.  Adams,  105  Ind.  151, 
SS  Am.  &  Eng.  R.  Cas.  408 ;  Capper  «.  Railway  Co. ,  103  Ind.  305,  SI  Am. 
ft  Eng.  R.  Cas.  fi26;  Railway  Co.  t.  Lang,  116  Ind.  B7e,  38  Am.'&  Enff. 
R.  Cas.  25;  Railw&y  Co.  v.  Stupak,  128  ind.  210-222,  41  Am.  &  Eng.  R. 
Cas.  883;  Bier  e.  Railroad  Co.,  (Ind.  Sup.,)  81  N.  E.  Rep.  471.  It  is  prob> 
ably  true  that  some  of  the  earlier  cases  we  have  cited  state  the  doctrine 
more  broadly  than  the  later  and  better-considered  caaea  authorize,  and  we 
are  not  to  be  understood  as  approving  them  in  all  respects;  but  the  general 
doctrine  they  state,  limited  to  such  cases  as  this,  is  that  of  the  very  latest 
decisions  upon  the  subject.  It  is  obvious  that  the  cases  which  declare  that 
ftn  employer  must  furnish  safe  working-places  and  appliances  for  bis  em- 
ployes is  noteflective  in  this  instance,  lot  here  the  only  negligence  chai^;ed 
waa  that  of  an  employ^  in  using  the  appliances  furnished  by  the  employer. 
The  decisions  wliich  sanction  and  apply  what  may  with  aptness  be  called 
the  '  departmental '  doctrine  are  not  relevant  to  the  case  stated  in  the  com- 
plaint We  fully  sanction  the  rule  that,  where  the  employer  commits  a 
separate  department  to  the  charge  of  an  employ^,  and  coostitntes  him  his 
representatire  in  that  department,  the  employ!  atanda  in  the  employer's 
place,  and  his  negligence  is  the  negligence  of  the  employer.  The  rule  to 
which  we  refer  is  illustrated  by  such  cases  as  Nail  c.  Railway  Co.,  129  Ind. 
2«0,  48  Am.  &  Eng.  R.  Cas.  809;  Taylor  t>.  Railroad  Co.,  121  Ind.  134, 
41  Am.  &Bng.  B.  Cas.  437;  Railway  Co.  o.  Pearcy.  128  Ind.  197-203;  Car 
Co.  D.  Parker,  100  Ind.  181;  Railroad  Co.  ti.  Herbert,  116  U.  B.  643,  24 
Am.  &  Eng.  Ri  Cas,  407.  Here  there  was  no  separate  and  distinct  depart- 
ment, of  which  the  '  section  boss '  bad  char^  as  the  representative  of  the 
employer,  but,  on  the  contrary,  the  only  difference  between  the  two  em- 
ployee-—Uie  appellant  and  the  '  seqtion-boss ' — was  that  the  Utter  was 
higher  in  rank  than  the  former.  But  this  difference  in  rank  or  power,  aa 
it  Las  been  adjudged  over  and  over  again,  does  not  destroy  the  relationship 
of  those  in  the  service  of  a  common  master  as  co-employ^.  Counsel  refer 
us  to  the  case  of  Railway  Co.  o.  Eirk,  103  Ind.  8BB,  but  all  we  need  say  of 
that  case  is  that  it  was  not  one  wherein  one  employ^  of  the  common  em< 
ploy^r  sought  damages  for  an  iojuiry  caused  by  the  negligence  of  a  co- 
employ&  Of  the  cases  from  other  courts  which  are  cited  as  holding  a 
different  doctrine  from  that  so  long  held  by  our  own  court,  it  is  enoogta  to 
ny  that  we  cannot  regard  them  aa  authority." 

In  Sweeney  e.  Gulf  C.  A  6.  P.  R  Co.,  (Tex.,  Apta  26,  tSSa,)  19  &  W. 
58A.&E.R.  Cas.— 89 
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Rep.  GG5,  it  wm  held  that  a  Hction  fnremSD  is  nut  a  fellow-Mrvant  of  one 
of  his  E«ng  injured  owing  to  his  negligence  with  respKt  to  ordinary  duties, 
which  he  and  those  under  liip  are  in  [be  habit  of  indiscriminatety  perfonn- 
ing.  The  court  said :  "  The  duclriae  relied  upon  b;  the  appellee  to  sup- 
port the  judgment  of  the  court  below,  that  a  vice-principal,  or  alUr  eft,  ot 
the  master  should  only  be  considered  as  occupying  that  relation  in  reference 
to  those  no n- assignable  duties  of  the  master  which  the  law  devolves  npon 
him,  such  as  emplojing  compet«nt  servsnta,  and  providing  suitable 
machinery,  etc.,  seems  to  have  been  expressly  repudiated  by  the  courts  of 
this  state.  Railway  Co.  e.  Williams,  75  Tei.  4;  Railway  Co.  c.  Smith,  TS 
Tm.  811,  44  Am.  &  Bag.  R.  Cas.  598;  Nix  f.  Railway  Co..  (Tez.  Sup.,) 
IS  B.  W.  Rep.  571.  The  weight  of  the  authoriti<!B  elsewhere  may  support 
this  doctrine,  and  in  the  case  of  Railway  Co.  i.  Parmer,  73  Tex.  85,  SB  Am. 
A  Eng.  R.  Cas.  7S,  there  are  expressions  used  in  the  opinion  which  aeeni  to 
recognize  the  correctness  of  the  rule  now  contended  for  by  the  appellee's 
couasel,  but  the  point  was  not  decided  by  the  court.  Bish.  Non-cont 
Law,  $$661-663,  and  cases  cited;  Railroad  Co.  o.  Uay.  108111.288,  15  Am. 
&  Eng.  R.  Cas.  320.  Upon  the  direct  authority  of  the  decision  in  Railway 
Co.  e.  Williams,  75  Tex  4,  there  can  be  no  doubt  that  Hurpby  was  a  vice- 
principat  of  the  defendant  and  not  the  fellow'serrant  of  the  plaintifi. 
Bach  relation  being  established,  the  three  cases  first  cited  as  adopted  by 
the  supreme  court  lead  to  the  conclusion  that  Hurpby  should  be  held  to 
'  have  Men  the  representative  of  the  defendant  in  the  performance  of  any 
act.  service,  or  duty  for  the  defendant  in  the  line  of  his  employment,  and 
that  no  distinction  should  he  drawn  between  the  performance  of  those 
higher  duties  intrusted  to  him  specially  and  those  of  an  ordinary  character, 
which  both  be  and  the  subordinate  servant*  and  empiuy£s  under  him  were 
in  the  habit  of  indiscriminately  performing.  In  other  words,  when  he 
negligently  injured  theplaintiSthe  lawviewedhissct  in  thesamelight  asif 
the  master  had  been  pereonslly  present  and  committed  the  negligent  act 
himself,  and  in  the  latter  contingency  no  one  would  douht  the  liability  of 
the  master.  The  rule  upon  the  subject,  and  the  reasons  for  the  rule,  as 
•dopted  in  this  state,  will  be  found  to  have  been  expounded  and  explained 
by  Judge  Oainbs,  in  delivering  the  opinion  of  the  court  in  Railway  Co.  e. 
Williams,  tupra,  and  we  need  not  quote  the  langua^  (75  Tei.  7).  In  Nix's 
Case,  cited  above,  the  attempt  was  made  by  the  railway  company  to  limit 
in  effect  the  powers  of  the  vice- principal  to  the  'non-sssignable  duties,'  but 
the  position  was  not  sustained  by  thih  court  nor  the  supreme  court.  The 
decision  in  Williams'  Case  was  reaffirmed,  and  attention  was  pointedly 
called  to  the  fact  that  the  supreme  court  had  but  partially  adopted  the 
opinion  of  the  commis  ion  in  the  case  of  Riulway  Co.  «.  Bmith,  76  Tex. 
618,  44  Am.  &  En^.  R.  Cas.  5SS.  In  this  state  of  the  authorities  in  this 
•tatc  we  do  not  think  Chat  the  question  iu  hand  should  be  treated  as  >n 
original  one.  We  feel  bound  by  the  foregoing  decisions,  and  therefore 
hold  that  the  court  below  erred  in  denying  the  liability  of  the  defendant 
for  the  negligence  of  Hurphy  under  the  facts  in  evidence,  upon  the  ground 
that  he  was  a  mere  '  co-laborer  and  f  el  tow-servant  of  the  plaintiff.'  Noth- 
ing remains  to  be  done  in  this  view  of  the  case  but  to  reverse  the  judgment 
and  render  one  in  fsvor  of  the  plaintiff,  ss  there  is  no  controversy  about 
the  fact  of  negligence  and  the  amount  of  the  damages  as  fixed  by  the  dis- 
trict court.'" 

A  railrosd  company  is  liable  for  the  negligence  of  a  section  foreman 
causing  a  hand  car  to  leave  the  track,  whereby  one  of  the  section-men  is 
injured.  Russ  e.  Wabash  Western  R.  Co.,  (Ho.,  Nov.  14,  1892),  30  P.  W. 
Rep.  473.  The  court  said  r  "The  further  point  is  made  that,  even  if  the 
foreman  was  negligent  in  leaving  the  keg  unsecured  when  be  got  up  to  aa- 
^t  the  men  in  propelling  the  car,  he  was  not  then  in  the  performance  of 
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•waj  duty  irhich  the  law  imposed  upoa  the  defendant,  and  that,  therefore, 
the  defendoDt  is  not  liable ;  that  as  to  this  negligent  act  he  was  not  the  rep- 
resentative of  the  defendant,  but  was  simply  the  fellow-serraat  of  the 
plaintiff.  There  can  be  no  doubt  but  the  foreman  was  the  Tice-priocipal 
of  the  defendant,  for  he  had  the  power  conferred  upon  him  to  employ  and 
discharge  the  men  under  bim,  and  he  bad  full  control  of  the  yiotTi  and 
movements  of  the  men.  In  the  performance  of  the  duties  devolved  upon 
him  as  Foreman  he  was  not  a  co-servant  with  the  plaintiff,  but  was  a  repre- 
seutative  of  the  defendant;  bis  negligent  acts,  done  in  the  performance  of 
duties  devolved  upon  him  as  foreman,  were  the  negligent  acta  of  the  de- 
fendant, and  for  such  negligence  the  defendant  is  liable.  Brothers  v.  Cart- 
tor,  SS  Ho.  362 ;  Oormley  e.  Iron  Works,  61  Ho.  492 ;  Cook  n.  Railroad  Co., 
88  Ho.  BS6;  Sullivan  n.  Railroad  Co.,  107  Ho.  66.  When  speaking  upon 
this  subject,  this  court  said,  in  substance,  in  Moore  v.  Railroad  Co. ,  8S  Ho. 
588, 31  Am.  &  Gng.  R.  Caa.  G09,  that  they  are  '  co-laborers '  who  are  engi^ed 
in  the  same  common  work  without  rank,  either  under  the  direction  and 
management  of  the  master  himself,  or  of  some  servant  of  the  master  placed 
over  tbem.  He  is  n  vice-principal  who  is  intrusted  by  the  master  with 
power  to  superiotend  and  control  the  workmen  engaged  in  the performanca 
of  the  work.  That  case  has  been  followed,  and  the  rule  there  asserted  ap- 
plied, in  a  number  of  subsequent  cases,  under  a  variety  of  circumstances. 
Hoke  e.  Railroad  Co.,  B8  Ho.  360,  20  Am.  &  £ng.  R.  Cas.  468;  Stephens 
e.  Railroad  Co.,  86  Mo.  331,  23  Am.  &  Eag.  R  Cas.  SS8;  Smith  t.  Kail- 
road  Co.,  03  Mo.  889,  SI  Am.  &  Eog.  R.  Cas.  881 ;  Tabler  o.  Railroad  Co., 
*98  Ho.  79,  81  Am.  &  Eug.  K.  Cas.  186.  In  the  most  of  these  caaes  the 
negligent  act  of  the  ^ent  consisted  in  giving  some  order  by  the  foreman 
or  superintendent,  but  the  principle  of  liability  is  not  confined  to  negligent 
orders.  The  liability  may  arise  from  the  negligent  performance  of  some 
work  done  by  the  foreman  or  superintendent.  Thus  where  a  master  pro- 
vides suitable  materials  for  a  sti^ng  and  intrusts  the  duty  of  erecting  it 
to  the  workmen  as  a  part  of  the  work  which  they  undertake  to  perform, 
he  is  not  liable  for  injuries  resulting  to  one  of  them  from  the  falling  of  the 
staging;  but,  if  the  master  undertakes  to  furnish  the  staging,  he  must  use 
due  care  in  its  erection;  and,  if  there  is  neelieence  on  his  part  or  the  part 
of  one  representing  him  in  that  respect,  he  is  liable  for  injuries  resulting  to 
the  servant  using  the  structure.  Wbaleo  «.  Centenary  Church,  62  Ho.  S27 ; 
Bowen  v.  Railway  Co..  96  Ho,  377,  and  cases  there  cited.  In  the  recent 
case  of  Dayharsh  t.  Railroad  Co.,  108  Ho.  574,  one  Stephens  had  charge  of 
the  engine  in  the  round-house,  and  of  the  men  necessary  to  assist  him  in 
the  work.  He,  with  his  pwn  band,  ran  an  engine  upon  one  of  the  men 
under  him,  and  it  was  held  that  the  injured  employ^  could  recover.  There 
are  cases  where  the  agent's  authority  to  represent  the  master  is  limited, 
tjut  that  is  not  tbe  Dresent  case.  As  to  this  g^ug  of  men,  the  foreman 
4'epresented  the  defendant  to  the  fullest  extent.  He  took  his  seat  on  the 
keg  on  the  front  end  of  the  car,  so  as  to  look  ahead  and  to  observe  the  track 
as  be  passed  over  it;  and  this  was  in  the  line  of  his  duty  aa  foreman.  It 
was  also  bis  duty  to  look  out  for  the  safety  of  the  men  who  were  eng^ed 
in  propelling  the  car;  and,  if  he  saw  fit  and  proper  to  assist  the  men,  it 
was  still  none  the  less  his  duty  to  continue  to  care  for  their  safety.  Such  a 
negligent  act  as  that  here  compluned  of  cannot  tie  separated  from  negli- 
j^nce  in  tbe  performance  of  other  delegated  powers." 

A  railroad  company  is  liable  for  the  negligence  of  a  foreman  of  ao  extra 
gang  of  track -repurers,  having  power  to  employ  men  and  to  direct  their 
work,  causing  injury  to  a  workman  in  such  gang  while  under  his  orders. 
N'irthem  Pacific  R.  Co.  «.  Peterson  (C.  C.  A.),  fil  Fed.  Rep.  182. 

A  foreman  in  a  gravel-pit,  having  full  charge  of  the  work,  with  power 
til  hire  and  discharge  men,  and  to  direct  the  control  of  their  work,  it  not  a 
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fellov-aerruit  with  oaa  of  them  injured  through  the  oegligencfl  of  such  foi^- 
men  in  failing  to  give  notice  of  the  caTing  in  of  an  embankment.  Andre- 
Bon  •.  Ogden,  Udiod,  R.&  D.  Co.,  (Utah,  July  16,  1802,)  30  Pac.  Rep.  806. 

A.  foreman  whose  duty  it  ii  to  prepare  blasting  cartridges,  and  to  direct 
the  work  of  laborers,  though  not  to  hire  and  discharge,  is  a  fellow-flerrant 
of  such  laborers.  Sullivan  «.  New  York,  N.  H.  &  H.  R.  Co.,  (GODii.,  BepL 
la,  1892,)  2S  Atl.  Rep.  711. 

Where  a  temporary  foreman  is  left  in  charge  of  work,  durioB  the  ahsence 
of  the  regular  foreman,  a  railroad  compftuy  Is  not  liable  for  bis  negligeuce 
causing  iajury  to  a  laborer,  unless  aucn  temporary  foreman  had  full  control 
of  the  work,  with  power  toemploy  and  discharge  men.  St.  Louia,  A.  & 
T.  R.  Co.  o.  Lemon,  83  Tei.  U8. 

Sttotion  Foreman  and  Train-men  as  Pellaw-tenants. — A  section  foremu 
in  respect  to  the  duty  of  reporting  obstructions  on  the  track  to  those  en- 
g^ed  on  a  repair-train  represents  the  employer,  and  ih  not  a  fellow-seirant 
with  the  employes  on  such  train  who  are  injured  through  his  negligence, 
Wellman  v.  Oregon,  S.  L.  &  U.  N.  R.  Co.,  21  Ore.  530. 

Road-matter  and  Section  Foreman  as  Fellbw-Mrvants. — Ad  assistant 
road-roaster  in  control  of  a  gang  of  men,  with  power  to  direct  theiT  work 
and  discharge  them,  is  a  superior  servant,  for  whose  negligence  in  directing^ 
the  work  01  loading  rails  on  a  car,  causing  injury  to  a  section  foreman,  the 
company  is  liable.  Palmer  c.  Michigan  Central  R.  Co.,  (Hich.,  Oct.  27, 
1893,)  SS  N.  W.  Rep.  897. 


AVEKICAN  EXPBESS  Co. 
(Wueonnn  Supreme  Court.  May  34,  1893.) 

Injury  to  Employe — Fellow- servants — Test  of  Co-Mrv!ee. — The  liability 
of  the  master  fur  an  injury  to  one  servant  caused  by  the  negligence  of  an~ 
other  depends  upon  the  nature  of  the  act  in  the  performance  of  which  the 
injury  was  inflicted,  without  remrd  to  the  rank  of  the  offending  employ^. 
It  it  is  an  act  which  the  law  implies  a  contractrduty  on  the  part  of  the  mas- 
ter to  perform,  then  the  oflending  employ^  is  a  vice-principal,  but  as  to  all 
other  acts  he  is  a  fellow -servant. 

Same— Employes  of  an  Express  Company  a*  Fellow-Mrvanfr. — An 
express  company  is  not  liable  for  an  injury  sustained  by  an  employ^  caused 
by  the  negligent  driving  of  another  employ^  in  the  performance  of  the 
company's  business,  although  the  latter  was  the  agent  and  manager  of  tbe 
company's  office  in  the  town  where  the  accident  occurred. 

Appeal  from  Winnebago  circnit  court 

Ten  years  ago  tlie  plaintifT  brought  sm  action  against  the 
defendant,  the  American  Expresa  Company,  to  recover  dam- 
ages for  personal  injuries  irliich  he  claimed  to  have  received 
in  1881,  becanse  of  the  negligence  of  one  Colvin,  who  was 
alleged  to  be  the  agent  and  manager  of  the  defendant's  office 
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at  Oahkosh.  The  complaint  alleged  that  plaintiff  was  em- 
ployed by  the  express  company  to  go  with  wagon-loads  of 
goods  to  and  from  the  defendant's  office  and  the  railway 
depots  in  Oahkosh,  and  to  load  and  nnload  snch  goods ;  that 
on  a  certain  day  Colvin  drove  one  of  defendant's  teams,  which 
was  haaling  a  load  of  goods  for  the  express  company,  so 
negligently  that  the  plaintiff,  who  in  the  course  of  his  «mploy> 
ment  was  riding  on  the  load,  was  injured  ;  that  case  came  to 
this  court  on  an  appeal  from  an  order  sustaining  a  general 
demurrer  to  the  complaint.  Snch  order  was  affirmed.  66  * 
"Wis.  453.  This  action  was  brought  in  1886  to  recover  dam- 
ages  for  the  same  injuries.  The  complaint  herein  differs  from 
the  complaint  in  tn^  former  action  only  in  that  it  is  now 
alleged  that  Colvin  had  all  the  authority  of  the  express  com- 
pany at  Oshkosh — that  is  to  say,  he  was  defendant's  vice- 
principal  there — and  that  it  was  not  his  dutv  to  drive  the 
team  which  he  was  driving  when  the  plaintiff  was  injured, 
«  but  that  it  was  the  duty  of,  and  said  work  was  performed 
by,  servants  employed  by  the  defendant  for  that  purpose." 
TTie  present  appeal  is  by  the  defendant  from  an  order  over- 
ruling a  general  demurrer  to  the  complaint. 

Finches,  Lynde  <t  JftSer,  for  appellant 

John  Harrington  and  W.  W.  ■Quatervtass,  for  respondent 

Lvos,  G.3. — The  complaint  contains  no  averment  that  Col- 
vin was  an  incompetent  person  to  drive  the  team  in  question, 
or  that  there  was  any  defect  in  the  teams,  w^ons, 
or  appliances  for  making  shipments  of  goods.  It  TiMt«ttti)»- 
is  alleged  in  th^  complaint  that  the  driving  of  the  mcHn. 
team  was  a  duty  of  servants  employed  by  the  ex- 
press company,  and  it  is  conceded  that,  were  Colvin  an  ordi- 
nary hired  servant  of  the  company,  the  complaint  would  be 
defective,  in  that  it  fails  to  cnarge  the  company  with  any 
negligence  or  breach  of  duty  to  plaintiff  in  employing  him. 
Hn  we  have  for  determination  the  single  question  whether  the 
mere  fact  that  Colvin  was  the  vice-principal  of  the  express 
company  in  the  transaction  of  its  general  business  at  OshKouk 
makes  the  company  liable  for  his  negligent  driving  of  the 
team,  when,  were  ne  not  snch  'vice-principal,  the  company 
would  not  be  thus  liable,  as  was  ruled  on  the  appeal  in  the 
former  action.  This  question  has  been  determined  both 
ways.  The  courts  of  some  states  hold  that,  if  an  employer 
put  one  servant  under  the  control  of  another,  such  servants 
are  not  fellow-servants,  and  the  master  is  liable  if  the  sub- 
ordinate servant  is  injured  by  the  negligence  of  the  other, 
without  regard  to  the  nature  of  the  work  or  business  in  which 
they  were  engaged  at  the  time.    The  circuit  court  applied 
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this  rule  wbea  it  overrated  the  demurrer  to  the  comptaiut 
Other  conrte  adhere  to  the  doctrine  that  whether  the  relation 
of  co-employ^  or  fellow-Bervaut  exists  between  different  em- 
ploj^B  engaged  in  the  ^ame-  business  for  the  same  employer 
18  not  to  be  determined  bj  the  grade  of  rank  of  either  servant 
but  by  the  character  of  the  act  being  performed  bj  them. 
"  If  it  is  an  act  that  the  law  implies  a  contract  duty  on  the 
part  of  the  employer  to  perform,  then  the  offending  employe 
IB  uot  a  servant^  but  an  agent,  but  as  to  all  other  acts  they  are 
fellow-Bervants."  7  Am.  &,  Eng.  Ency.  Law,  884,  and  cases 
*  cited. 

This  court  is  unmistakably  committed  to  the  latter  rule,  to 
wit,  that  the  liability  of  the  master  depends  upon  the  nature 
of  the  act  in  the  performance  of  which  the  injury  is  infficted, 
without  regard  to  the  rank  of  the  offending  employ^  In 
Brabbitts  v.  ^Railway  Co.,  38  Wis.  289,  the  company  was  held 
liable  to.  an  employe  for  injuries  caused  by  the  ase  of  an 
engine  out  of  repair  which  it  was  the  duty  of  the  foreman  of 
defeudant's  shops  to  repair,  but  which  he  negligently  omitted 
to  do.  It  was  not  determined  that  the  foreman  was  a  vice- 
principal,  but  the  company  was  held  liable  on  the  express 
ground  that  it  owed  a  duty  to  plaintiff  to  repair  the  engine 
within  a  reasonable  time  after  it  became  defective,  and  hence 
that  it  was  liable  for  the  negligent  failure  of  any  of  its  ser- 
Tants  or  employes  to  whom  that  duty  was  intrusted  to  repair 
the  defective  engine,  without  regard  to  the  rank  or  subordma- 
tion  of  the  negligent  servant. 

In  Rowland  v.  Railway  Co.,  54  Wis.  226,  5  Am.  &  Eng.  E. 
Cas.  578,  the  plaintiff  was  employed  as  a  shoveller  to  aid  in 
removing  sno^  from  the  railway  track.  He  was  in  a  car 
drawn  by  an  engine,  and  the  work  of  clearing  the  track  was 
in  charge  of  a  conductor,  to  whose  orders  the  plaintiff  was 
subject.  At  a  certain  point  the  conductor  directed  plaintiff 
to  remain  in  the  car,  and,  as  it  was  alleged,  negligently  at- 
tempted to  run  the  engine  and  car  through  a  snowdrift  on  - 
the  track.  In  so  doing  the  car  was  overturned,  and  the 
plaintiff  injured.  It  was  held  that  the  conductor  and  plaintiff 
were  fellow-servants  in  the  common  business  of  clearing  the 
track,  and  that  the  railway  company  was  not  liable  for  the 
negligence  of  the  conductor.  The  above  cases  fairly  illustrate 
the  doctrine  of  this  court  on  the  subject  under  consideration. 
In  the  Brabbitts  Case  the  company  was  held,  on  the  principle 
that  it  is  liable  to  one  of  its  servants  for  the  negligence  of 
another  in  respect  to  any  duty  intrusted  to  the  latter  to  per- 
form, which  at  the  same  time  is  a  duty  the  company  owes  to 
the  injured  servant,  no  matter  how  humble  or  subordinate 
the  employment  of  the  offending  servant  may  be.    The  real 
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effect  of  the  rule  is  to  ma^e  any  servant  of  the  company  who 
is  charged  with  the  performance  of  auy  duty  which  the  oom- 
pany  owes  its  servants  a  vice-priucipal  in  respect  to  snch 
dahr. 

The  case  of  Schultz  v.  Railway  Co.,  48  Wis.  375,  affords  an 
apt  illustration  of  an  application  of  this  rule.  lu  the  How- 
land  Case  the  company  was  held  not  liable  for  the  negligence 
of  the  conductor,  who  for,  many  purposes  is  held  to  stand  for 
the  company,  and  who  had  control  of  the  plaintiff,  because 
the  alleged  negligent  act  did  not  pertain  to  a  matter  in  re- 
spect to  which  the  company  owed  a  direct  duty  to  plaintiff. 
For  that  reason  the  conductor  and  his  subordinate  employ^ 
— the- plaintiff — were  held  to  be  fellow-servants  engaged  in  a 
common  undertaking,  and  the  company  was  held  not  liable 
for  the  negligence  of  the  former  which  resulted  in  injury  to 
the  latter. 

The  same  doctrine  is  adhered  to  in  Toner  v.  Railway  Co., 
69  Wis.  188,  28  Am.  &  Eug.  E.  Gas.  U9,  and  in  numerous 
other  cases  in  this  court,  some  of  which  are  cited  in  the 
opinion  in  the  Toner  Case. 

Whatever  may  be  the  thought  of  the  reason  or  justice  of 
the  rule,  it  is  now  too  deeply  imbedded  in  our  jurisprudence 
to  be  repudiated  or  shaken  by  judicial  determina-  superior  Mi 
tion.  If  any  change  of  the  rule  is  desirable,  it  iiferior*a- 
should  be  made  by  the  legislature,  not  by  the  >'«r*  ■'  '•'• 
courts.  The  question  here  under  consideration  ''"'■■•""'■' 
was  not  reached  ou  the  appeal  in  the  first  action  for  the 
alleged  injury,  and  there  is  no  significance  in  the  circum- 
stance that  the  court  there  gave  no  opinion  upon  it,  but 
expressly  declined  to  do  so.  In  this  case  there  is  no  direct 
averment  in  the  complaint  that  the  express  company  Was  neg- 
ligent, or  that  Colvin  was  incompetent  to  drive  the  team,  or 
that  the  company  failed  in  any  duty  it  owed  plaintiff.  It 
simply  alleges  facts  which  show  that  Colvin  chose  to  drive 
the  team,  as  he  had  undoubted  authority  to  do,  instead  of 
allowing  plaintiff  or  some  other  employe  of  the  company  to 
drive  it,  and  that  he  drove  it  so  negligently  that  the  plaintiff 
was  thereby  injured.  Under  the  above  rule  these  averments 
show  tliat  Colvin  and  plaintiff  were  fellow-servants  in  the 
particular  business  in  which  they  were  engaged,  and  hence 
that  the  company  is  not  liable  for  the  negligence  of  Colvin. 
It  results  from  the  foregoing  views  that  the  complaiut  fails  to 
state  a  cause  of  action  against  the  express  company,  and  that 
the  demurrer  thereto  should  have  been  sustained. 

The  order  overruling  the  demurrer  to  the  complaint  most 
be  reversed,  and  the  circuit  court  directed  to  sustain  such 
demurrer. 
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Fellow-Mrvant— T*(t  of  Co-tarvie*. — Bee  notes,  44  An.  A  Eng.  R.  Cu. 
80e,  88 /<f.  102,  2S  TV,  31S;  Elt  o.  Northeiu  Pu.  R.  Co.  (N.  Dsk.),  48 /<^ 
818;  Ntll  «.  LouiflTille,  N.  A.  A  C.  R.  Co.  (Ind.),  48  O.  80»;  Juitice  t. 
PetuujlTasu  Ck>.,  ant*,  p.  004. 
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•      (JTortA  Dakota  Supreme  CovH,  Jan.  12,  ISM.) 

Taxing  Powar— Reitrlction  on  LeK'i'>turB— O'S^'*'^  Ad — The  taxing 
power  is  a  legislative  power,  and  such  power  paaaed  to  the  territorial  legi»- 
fatuie  of  Dakota  bj  virtue  of  the  geaeral  gnat  of  legislative  power  made 
by  coDgreag  in  the  organic  act.  The  power  resided  in  the  l^pslature  with- 
out an;  limitations  or  restrictions  whatsoever  upon  iu  ezerciae,  eicept 
sucb  limitatiooB  as  were  imposed  bj  the  orgaDic  act  itaelf'aud  the  federal 

CODStitUtioD. 

Taxation  of  Rftitroad  Land  Qrwit— Eiamption— Conttnistlon  of  Statuta. — 
Lands  granted  to  a  railroad  companj  bj  the  federal  goverament,  alihough 
not  held  bj  it  for  railroad  purposes,  are  exempt  from  tazatiou  under  the 
provisions'of  Dak.  Laws,  1888,  c.  99,  p.  211,  requiring  railroad  companies 
to  paj  a  percentage  of  their  gross  earoings  in  lieu  of  an;  and  all  other 
taxes  upon  the  railroad  equipments,  sppurtenancea,  and  of  all  other  prop- 
erty belonging  to  the  corporation,  or  upon  its  capital  stock  or  buBioess 
tranaactions;  and  providing  that  the  lands  of  any  railroad  company  shall 
become  subject  to  taxation  in  the  same  manner  as  other  similar  property 
as  soon  as  sold,  leased,  or  contracted  to  be  sold. 

Tax  on  Croii  Earnings— I ntaratata  Commarc*. — A  statute  retjuiring  rail- 
road companies  owning  and  operating  railroads  within  the  territory  to  pay 
in  lieu  of  other  taxation  a  percentage  of  their  gross  earnings  "  arising  from 
the  operation  of  such  railroad  as  shall  be  siluated  within  "  the  territory, 
is  not  void  as  sn  attempt  to  tax  interstate  traffic. 

Sama  —  Diacriminatlon  in  Taxing  Railroads  —  Conttltutlonal  Law. — 
Neither  the  organic  act  of  the  territory  of  Dakota,  providing  ihst  there  shall 
be  no  discrimination  in  taxing  different  kinds  of  property,  but  that  all  prop- 
erty shall  be  taxed  in  proportion  to  ita  value,  nor  the  14th  amendment  to  the 
constitution  of  the  Unit^^d  States,  providing  that  no  state  shall  deny  to  any 
person  the  equal  protection  of  its  laws,  is  violated  by  a  statute  requiring 
railroad  companies  to  pay,  in  lieu  of  all  other  taxation,  a  percentage  of 
their  gross  earainge. 

Equitable  Raliaf  In  Tax  Procaadlngr-Cloud  on  Title.— A  court  of  equity 
will  grant  proper  relief  in  tax  proceedings,  iu  order  to  prevent  the  caating 
of  a  cloud  upon  the  title  of  the  complainant's  land. 

Land  Orant — Selection  of  Daficiancy  Land* — Approval  of  Saeratary  of 
Interior.-— Under  the  grant  of  land  to  the  Northern  Pacific  Railroad  Com- 
pany by  the  act  of  coDgrees  of  July  3,  1864,  and  auhsequent  reaolutioaa 
of  congress,  the  approval  of  the  secretary  of  tlie  interior  was  not  neceaMry 
to  the  vesting  of  the  title  to  lands  selected  by  such  company  to  make  up 
the  deficiency  in  the  lands  within  the  forty-mila  limit. 
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Appeal  from  Bnrle^li  district  court. 

Jamu  McNaught,  tKhn  C.  £iMitt,  and  SoUembaek  dk  Long, 
for  appellant. 

N.  F.  Boucher,  Lovia  Sanitck,  and  jff.  H.  Oopdand,  for  re- 
sponddut. 

W1MCHE8TEB,  J. — This  action  was  brought  by  the  appellant 
in  September,  1888,  to  restrain  the  lespondent,  as  county 
treasurer  of  McLean  County,  from  selling  certain  nrfrf. 

lands  in  aaid  conntj,  and  described  in  the  amended 
complaint,  for  taxes  levied  and  assessed  thereon  in  the  year 
1887,  amounting  to  14803.  The  respondent  demnrred  to  the 
appell&nt's  bill,  upon  the  ground  that  said  bill  did  not  state 
facta  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
vas  sustained  by  the  lower  court,  and  the  action  was  dis- 
missed. Judgment  was  dnly  entered  bj  respondent  against 
appellant,  and  from  this  judgment  the  present  appeal  was 
taken  by  appellant. 

The  sole  question  we  have  to  consider  is  whether  the  com- 
plaiut  states  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  avers  that  the  appellant  is  a  corporation  or- 
ganized under  the  act  of  congress  approved  July  2, 1864,  en- 
titled "  An  act  granting  lands  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  Lake  Superior  to  Puget's 
Sound  on  the  Pacific  coast,  by  the  northern  route,  and  under 
certain  subsequent  acts  and  joint  resolutions  of  congress  relat- 
ing to  the  same  subject-matter ;  that,  in  pursuance  of  said 
act  of  July  2,  1864,  and  the  subsequent  acts  and  joint  resolu- 
tions of  congress,  appellant  has  constructed  a  line  of  railroad 
and  telegraph  in  all  respects  as  required  by  said  acts  and 
joint  resolutions,  and  is  now  engaged  in  operating  the  same  ; 
that  said  railroad  and  telegraph  line  has  been  duly  accepted 
by  the  United  States,  as  provided  for  in  said  acts  and  joint 
resolutions,  and  is  in  all  respects  of  the  material  and  charac- 
ter specified  and  required  therein  ;  that  the  line  of*  said  road 
was  definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the 
commissioner  of  the  general  land-office  at  "Washington,  D.  C, 
on  May  26, 1873  ;  that  at  all  times  prior  to  this  date  the  lands 
described  in  the  complaint  were  free  from  pre-emption  or 
other  claims  or  rights,  and  had  not  been  sold,  granted,  re- 
served, or  otherwise  apprcmriated  by  the  United  States,  and 
were  a  part  of  the  public  domain  of  the  United  States ;  that 
said  lands  were  and  are  situated  within  either  the  "  place  "  or 
"  indemnity  "  limits  of  appellant's  grant ;  and  that,  bv  reason 
of  the  facts  above  stated,  appellant  has  acquired  alt  the  inter- 
est in  said  lands  conferred  and  intended  to  be  conferred  by 
the  acts  of  congress  aforesaid.     The  complaint  farther  alleges 
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tLat  in  1887  the  taxing  ofBcers  of  Mcliean  County  levied  cer- 
tain taxes  on  said  lands  for  that  year  for  territorial,  county, 
and  other  purposes,  amounting  in  the  aggregate  to  the  sum  of 
$1803 ;  that  said  taxes  were  and  are  illegal  and  void  by  virtue 
of  the  act  of  March  9,  1883,  which  provides  that,  in  lieu  of  sU 
other  taxation  upon  the  property  of  railroad  companies,  there 
should  thereafter  be  paid  a  certain  percentage  of  the  grosa 
earnings  of  such  railroad  companies  ;  that  said  act  of  March  9, 
1883,  has  in  all  respects  been  complied  with  by  appellant ;  and 
that,  notwithstanding  these  facts,  the  respondent  theatens  to 
sell  the  said  lauds  to  satisfy  said  taxes,  and  will  do  so  unless 
enjoined  by  the  court.  The  complaint  prays  for  a  permanent 
injunction  enjoining  such  threatened  sale. 

A  court  of  equity  will  not  interfere,  except  upon  the  strong- 
est and  most  cogent  reasons,  with  the  collection  of  the  pubhc 
ifiKr  |arii>  revenue.  The  taxing  power  of  the  Government  has 
dietiM.  very  wisely  been  delegated  to  the  legislative  de- 

partment and  must  necessarily  be  exercised  by  that  body 
without  interference  by  any  other  governmeutal  department. 
It  is  true  that  the  legislative,  executive,  aud  judicial  depart- 
ments of  government  are  co-ordinate  and  equal ;  but  it  is  also 
true  that  none  of  these  departments  will  interfere  with  any  of 
the  other  departments  unless  the  person  asliing  for  such  in- 
terference can  show  that  the  govemtnental  department  whose 
action  is  questioned  has  clearly  exceeded  its  powers,  and 
usurped  an  authority  or  power  not  properly  belonging  to  it. 
In  the  case  at  bar  this  court  is  asked  to  interfere  with  the 
usual  and  ordiuary  method  of  procedure  of  collecting  the 
revenues  of  the  territory  of  Dakota  by  enjoining  the  respond- 
ent from  selling  appellant's  lands  to  satisfy  texes  assessed 
thereon  by  the  proper  governmental  officers,  and  which  said 
taxes  have,  it  is  conceded,  not  been  paid.  This  method  of 
procedure  has  been  prescribed  by  the  legislature  of  Dakota 
territory  in  pursuance  of  a  power  vested  in  it  by  the  organic  act 
creating  the  territory.  By  that  act  the  legislature  of  the  ter- 
ritory was  given  by  congress  full  and  complete  power  and  au- 
thority over  all  riglitful  subjects  of  legislation,  subject  only 
to  the  limitation  that  the  exercise  of  such  power  shall  not  con- 
flict  either  with  the  federal  constitution  or  the  laws  of  congress 
passed  in  pursuance  thereof,  or  the  provisions  of  the  organic 
act  itself.  12  U.  S.  St  at  Large,  p.  241 ;  Rev.  SL  U.  S.  §  1925. 
By  virtue  of  this  grant  of  power  to  the  territory  the  taxing 
power  became  vested  in  the  territorial  legislature,  and  could 
be  exercised  by  that  body  in  any  manner  that  it  saw  fit,  sub- 
ject only  to  the  limitations  aud  restrictions  above  indicated. 
The  power  to  tax  is  a  legislative  power,  whicli  acknowledges 
no  other  limitations  than  those  prescribed  in  the  paramount 
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law  of  the  land,  and  this  vast  power  nndoubtedlj  passed  to 
and  was  vested  in  the  legislature  of  Dakota  territory  by  vir- 
tne  of  (he  provisions  of  the  organic  act  under  which  that  ter< 
ritory  was  formed,  and  which  extended  the  power  and  author- 
ity of  that  body  to  "  all  riglitfal  aubject»  of  legislation.  " 
McCulloch  V.  Maryland,  4  Wheat.  416 ;  Bank  v.  Billings,  4 
Pet  614  ;  State  v.  "Lancaster  Co.,  4  Neb.  540 ;  Cooley,  Tax'n, 
(2d  ed.),  c.  2,  passim.  And,  as  the  actions  which  are  com- 
plained of  in  this  case,  and  against  which  relief  is  sought,  re- 
sulted directly  from  and  flow  out  of  the  exercise  by  the  terri- 
torial legislature  of  a  power  that  was  unquestionably  reposed 
in  it  by  the  organic  act,  the  judicial  depai-tment  of  the  govern- 
ment cannot  and  will  not  interfere  unless  it  clearly  appears 
that  either  the  legislative  department  has  exceeded  its  power^ 
or  that'  the  regularly  constituted  officers  of  the  territorial  gov- 
ernment have  usurped  poweirs  or  functions  not  properly  be- 
longing to  them,  and  in  carrying  out  such  usuniation  will 
inflict  irreparable  injury  and  damage  on  the  appellant 

It  appears  from  the  complaint  that  appellant's  lands  have 
been  assessed  for  taxation  for  the  year  1B87,  and  that,  as  the 
appellaiit>  has  refused  to  pay  the  taxes  so  assessed,  the  re* 
spondent  threatens  to  and  will  sell  said  lands  to  satisfv  said 
taxes,  unless  enjoined  by  this  court.  It  is  admitted  that,  if 
the  gross-earnings  law  of  1883,  hereinafter  referred  to  (Sess. 
Ijaws  1883,  c.  99),  is  a  valid  and  constitutional  law,  and  exempts 
the  property  in  question  from  taxation,  the  threatened  action 
of  respondent  is  unlawful.  But  this  conceded  fact  would  not 
of  itself  entitle  appellant  to  invoke  the  aid  of  a  court  of 
equity.  It  is  necessary  that  some  additional  facts  be  shown, 
so  as  to  bring  the  case  under  some  acknowledged  head  of 
equity  jurisprudence.  Cooley,  Tax'n,  760.  The  case  at  bar 
shows  such  additional  facta  by  reason  of  the  provisioue  of 
section  67  of  chapter  28  of  the  Political  Code  of  Dakota  terri- 
tory, which  enacts,  in  substance,  that  the  purchaser  of  any 
tract  of  land  sold  for  taxes  shall  be  entitled  to  a  certificate  of 
sale,  describing  the  land  so  sold,  the  sum  paid,  and  the  time 
when  the  purchaser  will  be  en^tled  to  a  deed,  and  which- 
shall  be  assignable,  "  and  shall  be  presumptive  evidence  of 
the  regularity  of  all  prior  proceedings."  It  is-  unquestion- 
ably true  that  the  issuance  of  this  certificate  creates  a  cloud 
upon  the  title  to  the  land  described  therein,  as  said  certificate 
is  prima  facie  evidence,  by  the  express  terms  of  the  statute, 
of  the  regularity  of  all  prior  proceedings,  including  the  taxa* 
bility  of  the  lands.  It  follows  that  the  case  at  bar  presents 
sufficient  ground  to  warrant  the  interference  of  a  court  of 
equity  by  the  extraordinary  writ  of  injunction,  if  it  can  be 
shown  that  the  lands  in  question  were  not  subject  to  taxation. 
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The  doctrine  is  well  BotUed  that  a  court  of  equity  will  grant 
proper  relief  in  tax  proceedinea,  in  order  to  prevent  the  cast- 
ing of  a  cloud  upon  the  title  of  the  complainant's  land. 
Cooley,  TaxD,  779  ;  Bailroad  Co.  v.  Cheyenne,  113  U.  B.  516 ; 
Hannewiukle  v.  Georgetown,  15  WalL  647 ;  Dows  v.  Chicago, 
11  Wall  108 ;  State  Bailroad  Tax  Cases,  92  U.  a  575 ;  Oil  Co. 
V.  Palmer,  20  Minn.  468  (Gil.  424) ;  Dean  v.  Madison,  9  Wis. 
402;  Crooke  v.  Andrews,  40  N.  Y.  647.  In  the  case  at  bar  the 
court  will  grant  appropriate  relief,  by  iuiunciiiou  or  otherwise, 
if  it  appear  that  the  lands  in  qnestiou  have  been  unlawfully 
taxed. 

The  appellant  has  urged  with  great  earnestness  that  the 
various  defects  in  the  levy  and  assessment  of  the  taxes  npoa 
its  lands,  specified  in  the  complaint,  rendered  such  taxes 
void  in  toto,  and  warranted  a  court  of  equity  in  interfering  by 
injuQctiou  to  stop  the  sale  of  said  lands  to  satisfy  such  void 
taxes.  In  the  view  we  take  of  the  case,  it  is  not  necessary  to 
consider  this  point. 

The  main  argument  of  appellant  is  (hat  the  lauds  in  ques- 
tion were  exempt  from  taxation  by  virtue  of  the  "gross-earn- 
ings law "  (so  called)  of  1883.  The  respondent  contends — 
First,  that  tliis  statute  does  not  exempt  the  lauds  in  question 
from  taxation  ;  and,  aecon-ily,  that  it  is  uuconstitutionaL 

The  first  point  made  by  respondent  must  be  disposed  of 
before  passiug  to  the  questions  of  constitutional  law  raised  ; 
and  iu  order  to  properly  dispose  of  this  point,  it 
LBBji«i»pt  'ivi'I  be  necessary  to  briery  review  the  legislation 
■idarinM-  of  Dakota  territory  iu  respect  of  the  taxation  of 
MTBiisaUn.  railroad  companies.  Prior  to  1879,  the  property 
of  railroad  companies  in  the  then  territory  of  Da- 
kota was  taxed  in  the  same  manner  as  other  taxable  property. 
In  that  year  the  first  gross-earnings  law  was  passed.  Seas. 
Laws  1879,  c.  46,  p.  122.  This  law  specifically  provided  that 
the  percentage  of  gross  earnings  to  be  paid  by  railroad  com- 
panies in  pursuance  of  its  provisions  sliould  "  be  in  lieu  of 
all  other  taxation  *  *  *  of  the  road-bed,  right  of  way,  station 
or  depot  grounds,  tracks,  rolling-stock,  water-stations,  water- 
tanks,  turntables,  engine-house,  machine-shops,  depots,  and 
necessary  buildings,  tools,  machinery,  materials  for  repairs, 
gravel-beds,  furniture,  telegraph  instruments  and  lines,  and 
fuel  of  such  railroad  corporation,  used  in  or  incident  to  the 
operation  of  such  railroad.  All  property  of  railroads  not 
above  enumerated,  subject  to  taxation,  shall  be  treated  iu  all 
respects,  in  regard  to  assessment,  equalization,  aud  taxation, 
the  same  as  similar  property  belonging  to  individuals,  whether 
said  lands  are  received  from  the  general  government  or  from 
other  sources."     This  provision  expressly  limits  the  exemp- 
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tiou  to  property  actually  used  in  the  operation  of  railrosda. 
But  the  act  of  1883  (Seas.  Laws  1883,  c.  99,  p.  211)  goes  far- 
ther.   The  first  section  of  this  act  is  as  follows  :  "  In  lieu  of 


anj  and  all  other  taxes  upon  anj  railroad,  except  railroad 
operated  by  horse-power,  within  this  territory,  or  upon  the 
equipments,  appurtenances,  or  appendages  thereof,  or  upon 
any  other  property  situated  in  tiiis  territorj-,  belonging  to 
the  corporation  owning  or  operating  such  railroads,  or  upon 
the  capital  stock  or  busiuess  transaction  of  such  railroad  com- 
pany, there  shall  hereafter  be  paid  into  the  treasury  of  this 
territory  a  percentage  of  all  the  gross  eamin|^  of  the  corpo- 
ration owning  or  operating  such  railroad,  arising  from  tlie 
operation  of  such  railroad  as  shall  be  situated  within  this 
territory,  as  hereinafter  stated ;  that  is  to  say  :  Every  such 
railroad  corporation  or  persons  operating  a  raUroad  m  this 
territory  shall  pay  to  said  treasurer,  each  year  for  the  first 
five  years  after  said  railroad  shall  be  or  shall  have  been  oper- 
ated in  whole  or  in  part,  two  (2)  per  centum  of  such  gross 
earnings ;  and  for  and  in  each  and  every  year  after  the  ex- 
piration of  the  said  five  years  three  (3)  per  centum  of  the  gross 
earnings ;  and  the  payment  of  such  per  centum  annual!}'  aa 
aforesaid  shall  be  and  is  in  full  of  all  taxation  and  assess- 
ments whatever  upon  the  property  aforesaid.  The  said  prop- 
erty shall  be  made  one  half  (i)  on  or  before  the  fifteenth  day 
of  February,  and  one  half  (^)  on  or  before  the  fifteenth  day  of 
August,  in  each  year;  and  for  the  purpose  of  ascertaining 
the  gross  earnings  aforesaid  an  accurate  account  of  such  earn- 
ings shall  be  kept  by  such  company.  An  abstract  thereof 
shall  be  furnished  by  said  company  to  the  treasurer  of  this 
territory  on  or  before  the  first  (1)  day  of  February  in  each 
year,  the  truth  of  which  abstracts  shall  be  verified  by  the  affi- 
davits of  the  secretary  and  treasurer  of  said  company ;  and, 
for  the  purpose  of  ascertaining  the  truth  of  sucli  affidavits 
and  the  correctness  of  such  abstracts,  full  power  is  hereby 
vested  in  the  governor  of  this  territory,  or  any  other  person 
appointed  by  law,  to  examine  under  oath  the  officers  and  em- 
,ployes  of  said  company  or  other  persona ;  and,  if  any  person 
BO  examined  by  the  governor  or  other  person  shall  knowingly 
or  wilfully  swear  falsely  concerning  the  matters  aforesaid, 
every  such  person  is  declared  to  have  committed  perjury. 
And  for  the  purpose  of  securing  to  the  territory  thp  payment 
of  the  aforesaid  per  centum  it  is  hereby  declared  that  the  ter- 
ritory shall  have  a  lien  upon  the  railroads  of  said  company, 
and  upon  all  property,  estate,  and  effects  of  said  company 
whatsoever,  personal,  real,  or  mixed ;  and  the  lien  hereby  se- 
cured to  the  territory  shall  have  aod  take  procedure  of  all 
demands,  decrees,  and  judgments  against  said  company."  Sec- 


D.cnzcdbvGoOglc 


€22  NOllTIIEKN  PACIFIC  R.   CO.   V.   BARXES.        [VOL.  53 

tions  2,  3,  and  4  provide  the  mscliiuei^  vherebj  the  tax  apou 
the  gross  eamiugu  of  railroad  oompaiues  shall  be  collected  iu 
case  sncli  railroad  companies  fail  to  paj  the  same.  Section  5 
reada  as  follows  :  "The  lands  of  any  railroad  company  shall 
become  subject  to  taxation  in  the  same  manner  as  other  simi- 
lar property,  as  soon  aa  the  same  are  sold,  leased,  or  con- 
tracted  to  be  sold  or  leased ;  and  on  or  before  the  first  day 
of  April  of  each  year  each  railroad  company  having  lands 
within  this  territory  shall  return  to  the  county  clerk  of  each 
county  full  and  complete  lists,  verified  by  the  ^davit  of  some 
ofiBcer  of  the  company  having  knowledge  of  the  facta,  and  of 
all  lands  of  such  company  situated  iu  said  coaoty,  sold  or 
contracted  to  be  sold  or  leased  duiing  the  year  ending  the 
last  day  of  December  preceding  ;  and  the  list  furnished  on  or 
before  the  first  day  of  April,  A.  D.  1883,  in  compliance  vrith 
the  terms  of  this  section,  snail  include  a  complete  list  of  all 
lands  sold  or  leased  or  contracted  to  be  sold  or  leased  prior 
to  the  laat  day  of  December,  a.  d.  1682."  Sections  6,  7,  and 
8  are  not  material  in  this  case. 

There  is  a  radical  difference  between  the  acts  of  1879  and 
1883  in  respect  of  the  property  exempted  from  taxation.  The 
act  of  1879,  by  its  express  terms,  limited  the  exemption  only 
to  sach  property  as  was  actually  used  in  the  operation  of  the 
railroad.  The  act  of  1883  not  only  changes  me  descriptiou 
of  the  property  exempted,  but  also,  by  section  5,  fibove 
quoted,  seems  to  express  a  clear  intention  upon  the  part  of 
the  legislature  passing  said  act  to  exempt  from  taxation  the 
land  grant  of  appellant  and  any  other  railroad  company  that 
might  have  lauds  of  similar  character  within  the  then  terri- 
tory of  Dakota.  If  the  legislature  did  not  intend  to  create  a 
greater  exemption  by  the  law  of  1883  than  bad  previously 
existed  under  the  law  of  1879,  then  it  is  difficult  to  perceive 
the  reason  for  the  change  of  the  phraseology  of  the  latter 
statute  from  that  of  the  former,  and  indeed  to  understand 
why  the  latter  statute  was  even  enacted  into  a  law.  The  lan- 
guage of  the  atatnte  of  1883  is  much  broader  in  its  scope  than 
that  of  the  law  of  1879.  It  excepts  from  taxation  the  "  capital 
stock  "  of  railroad  companies.  The  use  of  this  descriptive 
term  shows  an  intent  upou  the  part  of  the  legislature  to 
exempt  all  property  actually  used  in  railroad  operation.  All 
the  property  of  a  railroad  company  devoted  to  such  use  is  ne- 
cessarily represented  by  its  "capital  stock ; "  and  it  has  re- 
peatedly been  held  that  where  a  statute  exempts  such  "  cap- 
ital stock  "  from  taxation  this  exemption  includes  all  ^e  real 
estate,  rolling-stock,  and  other  property  actually  and  neces- 
sarily nsed  in  the  operation  of  sucn  railroad.  Scotland  Co. 
V.  Missouri,  etc.,  K.  Co.,  65  Mo.  123 ;  Bailroad  Co.  v.  Shack- 


DcizedbyGoOglC 


VOL.  63] '  TAXATION.  63S 

lett,  30  Mo.  550 ;  Baltimore  v.  Railroad  Co.,  6  GUI.  288 ;  Rail- 
road Co.  V.  Major,  14  Ga.  275  ;  New  Haveu  v.  City  Bank,  31 
Ooun.  106 ;  Commissioners  v.  Railroad  Co.,  47  Md.  592 ;  Bibb 
Co.  V.  Banking  Co.,  40  Ga.  646  ;  Bank  Tax  Case,  2  Wall.  200. 
The  statute  nnder  consideration,  however,  goes  farther.  It 
exempts  the  "  business  transactions  "  of  railroads,  and  also 
their  "  equipment,"  "  appurtenances,"  and  *'  appendages,"  and 
adds  that  any  other  property  shall  be  exempt  It  is  unneces- 
,  sary  for  na  to  determine  whether  this  broad  and  compreheu- 
eive  description  of  the  property  that  was  to  be  exempt  under 
the  law  of  1883  inclades  the  land  grant  of  appellant.  It  is 
sufficient  to  say  that,  whatever  doubt  may  exist  upon  the 
point,  that  doubt  is  clearly  resolved  when  «e  consider  section 
o  of  the  law,  unless  indeed  we  eliminate  this  section  alto- 
gether from  the  statute.  This,  of  com-se,  cannot  be  done. 
The  principle  is  elementary  that  in  construing  a  statute  every 
word  must,  if  possible,  be  given  some  force  and  effect.  It  is 
also  elementary  that  a  later  statute  may  be  construed  by  ref- 
erence  to  a  prior  statute  relating  to  the  same  subject-matter. 
Section  6  of  the  act  of  1883  provides  in  terms  that  "  the  lands 
of  any  railroad  company  shall  become  subject  to  taxation  in 
the  same  manner  as  other  similar  property,  as  soon  as  the 
same  are  sold,  leased,  or  contracted  to  be  sold  or  leased." 
The  lands  involved  in  this  case  have  not  been  sold  or  leased 
or  contracted  to  be  sold  or  leased  by  appellant.  Section  5, 
therefore,  is  tantamount  to  an  express  declaration  that  prior 
to  such  selling  or  leasing,  or  such  contracting  to  sell  or  lease, 
such  lands  shall  not  be  taxable.  As  stated  in  the  case  of  Rail- 
road Co.  V.  Shacklett,  30  Mo.  559,  560,  "  when  the  legislature 
declared  that  at  a  certain  period  property  shall  be  taxed,  it  is, 
in  effect,  a  declaration  that  prior  to  the  designated  time  it 
shall  not  be  taxed."  When,  therefore,  the  language  used  in 
the  law  of  1883  in  describing  the  property  exempted,  together 
with  section  5  of  the  act,  is  considered  iu  conjunction  with 
the  prior  statute  of  1879,  the  conclusion  is  irresistible  that  the 
legislature,  in  enacting  the  law  of  1883,  intended  thereby  to 
exempt  hot  only  property  actually  used  in  the  operation  of 
railroads,  but  also  all  other  property  lawfully  owned  by  such 
companies.  It  cannot  be  questioned  that  in  passing  the  law 
of  1883  the  legislature  intended  to  exempt  appellant's  land 
grant  from  taxation  in  consideration  of  the  payment  by  it  of 
the  percentage  of  its  gross  earnings  specified  in  said  law. 

The  gross-earnings  law  is  also  attacked  by  respondent  upon 
constitutional  grounds.  It  is  argued  that  the  act  contraTenes 
section  6  of  the  organic  act  of  the  territory,  which  is  as  follows : 
"And  be  it  further  enacted,  that  the  legislative  power  of  the 
territory  shall  extend  to  all  rightful  subjects  of  legislation 
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consistent  witL  the  constitation  of  the  United  States  and  the 
provisions  of  this  act ;  but  no  law  shall  be  passed 
*""**•'■'■••  mterferiag  with  the  primary  diBposal  of  the  soil. 
■iet"wKfc»^'  ^°  ^^  shall  be  imposed  upon  the  property  of  the 
KftiiiMt.  United  States ;  nor  shall  the  lands  or  other  proper- 
ty of  nou-re3ident«  be  taxed  higher  than  the  lauds 
or  other  property  of  residents ;  nor  shall  any  law  be  passed 
impairing  the  rights  of  private  property ;  nor  shall  any  dis- 
crimination be  made  in  taxing  different  kinds  of  property ; 
bat  all  property  subject  to  taxation  shall  be  in  proportion  to 
the  value  of  the  property  taxed."  12  U.  8.  St  at  Large,  p. 
241 ;  Kev.  St.  U.  S.  §  1925.  It  is  also  urged  that  the  law  is 
unconstitutional,  because  it  violates  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States.  As  we  under- 
stand respondent's  contention,  all  the  grounds  of  objection  to 
the  statute,  in  substance,  amount  to  this:  that  a  railroad 
company,  in  respect  of  its  laud  grant,  is  in  precisely  the  same 
condition  as  any  other  owner  of  real  estate,  and  therefore  the 
territorial  legislature  had  no  pow«r  to  classify  railroad  com- 

{lanios  by  themselves,  and  provide  for  a  method  of  taxing  their 
and  grants  different  from  that  provided  for  taxing  the  other 
lands  in  the  territory.  It  is  claimed  that  the  placing  of  rail- 
roads in  a  class  by  tnemselves  for  purposes  of  taxation  is,  so 
far  aa  railroad  land  grants  are  concerned,  an  arbitrary  and  un- 
warrantable classification,  not  justified  either  by  any  peculiar 
condition  of  circumstances  of  the  land  itself  or  of  the  owners 
thereof. 

The  taxing  power  is  a  legislative  power,  and  passed  to  the 
territorial  legislature  by  virtue  of  tne  general  grant  of  legis- 
lative power  made  by  congress  in  the  organic  act.  The  power 
resided  in  the  legislature  without  any  umitatious  or  restric- 
tions whatsoever  upon  its  exercise,  except  such  limitations  as 
were  imposed  by  the  organic  act  itself  and  the  federal  consti- 
tution. As  was  said  by  Chief  Justice  Marshall  in  the  famous 
case  of  McGuUoch  v.  Maryland,  4  Wheat  415,  the  power  to 
tax  is  "  an  absolute  power,  which  acknowleges  no  other  limits 
than  those  expressly  prescribed  in  the  constitution."  He  adds 
that  "it  may  06  legitimately  exercised  on  the  objects  to  which 
it  ia  applicable,  to  the  utmost  extent  to  which  the  government 
may  choose  to  carry  it."  See,  also,  State  v.  liancaster,  4  Neb. 
540;  Bank  v.  Billings,  4  Pet.  514;  Cooley,  Tax'ii,  c.  2.  The 
only  Hmitations,  then,  upon  the  exercise  of  the  taxing  power 
by  the  territorial  legislature  are  such  as  were  prescribed 
either  by  the  organic  act  or  the  federal  constitution. 

We  do  not  think  that  section  6,  which  is  the  only  provision 
of  the  organic  act  relied  on  by  respondent,  has  any  bearing  on 
the  case.    The  language  is  that  "  there  shall  be  no  discnmi- 
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nation  in  taxing  different  kinds  of  property,  but  all  property 
Bubject  to  taxation  shall  be  taxed  iti  proportion  to  ils  value.  ' 
This  provision  undoubtedly  imposed  a  limitation  upon  the 
taxing  power  of  the  territorial  legislature,  but  not  of  the  kind 
contended  for.  In  the  apportionment  of  every  tax  it  is  re- 
■  quisite  not  onlv  that  the  suoiects  to  be  taxed  shall  be  selected, 
but  alBO  that  tne  rule  by  which  they  shall  contribute  Bhall  be 
determined.  The  territorial  legislature  had  the  power  to  de- 
termine both  of  these  questions,  except  in  so  far  as  section  6  ^ 
limited  that  power.  It  certainly  cannot  be  doubted  that  the 
section  did  not  limit  the  legislative  power  in  respect  of  select- 
ing the  subjects  of  taxation.  If  it  did,  then  it  would  have 
*  prevented  the  legislature  from  making  any  exceptions  from 
taxation  whatsoever,  and  have  made  it  incumbent  upon  that 
body  to  tax  all  property  in  the  territory  which  from  its  nature 
or  character  was  susceptible  of  taxation.  But  it  has  never 
seriously  been  doubted  that  the  legislature  had  the  power  to 
make  such  exemptions  from  taxation  as  it  saw  fit.  The  power 
has  certainlv  been  exercised,  without  question  or  objection, 
ever  since  tlie  organization  of  the  territory.  Every  revenue 
law  has  contained  provisions  excepting  certain  kinds  and  spe- 
cies of  property,  and  it  would  be  with  great  reluctance,  and 
only  upon  the  most  cogent  reasons,  that  this  court  would,  at 
this  late  day,  cast  doubts  upon  the  validity  of  the  exercise  of 
a  power  that  has  so  long  been  supposed  to  exist,  and  that  has 
been  exercised  for  more  than  30  years  without  question  or  ob- 
jection. 

However,  the  question  whether  the  territorial  legislature 
had  power  to  exempt  any  property  from  taxation  is  not,  in  our 
opinion,  before  the  court,  and  it  is  not  necessarv  to  pass  on 
that  point  If  it  were  necessary  to  do  so,  we  would  unhesitat- 
ingly say  that  the  power  to  exempt  existed  in  the  territorial 
legislature ;  following,  upon  this  point,  the  case  of  Ferris  v. 
Vannier,  42  N.  W.  Rep.  31,  where  the  supreme  court  of  Dakota 
territory  held  that  the  legislature  had  lull  power  to  make  ex- 
emptions from  taxation.  In  what  way,  then,  does  section  6 
limit  the  legislative  power  in  respect  of  taxation  ?  We  are  of 
opinion  that  it  only  prevents  unjust  discrimination  in  taxing 
property  subject  to  taxation.  But  what  property  is  "  subject 
to  taxation  ?  '  Obviously  such  property  as  the  legislature 
has  declared  to  be  subject  to  taxation.  Property  not  so  de- 
clared to  be  subject  to  taxation  is  necessanly  exempt  from 
taxation,  and  the  section  cannot  possibly  have  any  relation  to 
or  bearing  upon  any  such  property.  When  the  legislature 
declared  and  prescribed  the  subjects  that  should  be  taxed, 
section  6  became  operative  upon  these  selected  subjects,  and 
prohibited  any  unjust  discrimination  in  taxing  these  subjects. 
SSA.&E.  R.  Cas,— 40 
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It  prohibited  the  taxing  of  one  class  or  kiad  of  these  selected 
subjects  upon  one  basis,  and  the  taxing  of  another  kind  or 
class  npon  another  basis,  but  made  it  imperative  that  all 
classes  and  kinds  "  should  be  taxed  in  proportion  to  their 
value."  In  the  absence  of  thepronsion,  the  legislature  vonld 
have  had  the  power  to  prescribe  one  rule  by  which  one  class 
of  selected  subjects  should  coutribute,  and  another  and  differ- 
ent rule  by  which  another  class  should  contribute,  and  would 
thus  have  had  the  power  to  make  unjust  discrimination  in 
taxing  different  kinds  of  property.  Section  6  was  designed  to 
prevent  this  by  making  oue  uuiform,  ad  valorem  rule,  operat- 
ing upon  all  property  subject  to  taxation.  It  did  not  limit  the 
power  of  the  legislature  to  select  the  subjects,  but  did  operate 
upon  those  subjects  as  soon  as  they  were  selected.  Prior  to 
the  selection  the  provision  was  dead ;  as  soon  as  the  selection 
was  made,  it  spraug  at  once  into  life,  and  attached  itself  to 
these  selected  subjects. 

This  is  the  construction  placed  on  the  provision  by  the  su- 
preme court  of  Dakota  territory  in  the  case  of  Ferris  v.  Vannier, 
42  N.  W.  Rep.  31,  where  Tripp,  C.  J.,  said :  "  Congress  has 
prohibited  discrimination,  which  must  be  construed  to  mean 
unjust  discrimination — a  discrimiuation  in  favor  of  one  kind 
of  propert)'  as  against  another ;  a  discrimination  which  pre- 
vents each  kind  of  property  subject  to  taxation  from  bearing 
its  fair  and  equal  share  of  the  burden  imposed  on  all.  In  this 
sense  the  words  are  aptly  chosen ;  in  any  other,  they  are  mean- 
ingless and  lead  to  absurd  results.  Uiider  this  construction, 
we  are  free  from  many  perplexities  in  which  courts  have  found 
themselves  in  determining  whether  laws  which  were  not  dis- 
criminating were  uniform.  The  disjunctive  clause  with  which 
this  provision  is  connected  further  limits  and  explains  it. 
Standing  alone,  it  might  be  construed  to  mean  that  all  prop- 
erty of  every  laud  must  be  taxed  equally  without  discrimina- 
tion ;  but  the  words  '  subject  to  taxation,'  limiting  the  words 
aud  clause  of  which  they  form  a  part,  extend  their  limiting 
])ower  to  the  principal  clause  which  the  disjunctive  clause 
itself  limits,  so  that  the  meaning  of  both  construed  together 
is  that  there  shall  be  no  unjust  discrimination  in  the  taxation 
of  the  different  kinds  of  property  subject  to  taxation,  but  all 
such  property  shall  be  taxed  in  proportion  to  its  value.  These 
words, '  subject  to  taxation,'  are  of  importance  in  the  construc- 
ti()n  of  this  section.  Without  them,  all  property  would  be 
.subject  to  taxation  ;  with  them,  only  certain  property  is  Uable 
to  taxation.  Who  is  to  determine  what  property  is  '  subject 
to  taxation  \  ?  The  courts  cannot  determine.  It  is  a  legisla- 
tive function.  It  can  only  be  exercised  by  the  legislature  or 
by  congress.    Congress  has  not  seen  fit  to  exercise  it,  but  has 
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given  to  the  legislature  the  absolute  control  over  'all  riglitful 
subjects  of  legiBlation,'  aaying  and  reeervine  to  itself  alone 
the  right  to  modify  it  or  annnl  the  same.  This  certainly  is 
a  rightful  subject  of  legialafcioQ,  and  it  follows  that  congress 
has  given  to  the  legislature  the  right  to  apportion  and  subject 
property  to  taxation.  The  legislature,  then,  has  a  right  to 
say  what  property  shall  be  sabject,  and  what  property  shall 
not  be  subject,  to  taxation ;  what  property  shall  be  taxed  and 
what  property  shall  be  exempt  from  taxation — limited  only 
by  the  provision  that  all  property  so  subject  to  taxation  shall 
be  taxed  without  unjust  ifiacrimination  in  favor  of  one  kind  of 
property  as  against  another,  so  that  every  kind  of  such  prop- 
erty shall  be  taxed  in  proportion  to  its  valne."  This  decision 
established  beyond  doubt  two  propositions,  viz. :  (1)  That  the 
-territorial  legislature  had  full  and  plenary  power  to  select  the 
subjects  of  taxation ;  and  (2)  that  section  6  became  operative 
only  upon  such  selected  subjects,  and  was  absolutely  of  no 
effect  in  respect  of  property  not  selected  for  taxation.  As  the 
property  of  railroad  companies  was  not  selected  for  taxation, 
but,  on  the  contrary,  was  exempted  by  the  statute  of  1883,  it 
follows  that  the  statute  /)f  1883  is  not,  so  far  as  its  constitu- 
tionality is  concerned,  affected  by  section  6  of  the  organic  act. 
That  section  has  no  bearing  whatsoever  upon  the  question 
raised.  It  was  intended  to  apply  only  to  property  declared 
io  be  taxable ;  and,  as  railroad  property  is,  by  the  express 
terms  of  the  act  of  1883,  exempt  from  taxation,  the  provision 
is  immaterial.  ^ 

The  conclusion  that  we  have  reached  upon  this  branch  of 
the  case  is  in  accordance  with  the  opinions  of  every  court  that 
has  been  called  Ujpon  to  pass  upon  a  similar  question.  The 
supreme  court  of  Wisconsin,  in  the  case  of  Eailroad  Co. 
V.  Taylor  Co.,  52  Wis.  37, 1  Am.  &  Eng.  R.  Cas.  532,  was  called 
upon  to  determine  whether  a  law  exempting  the  laud  grant  of 
the  Wisconsin  Central  Company  from  taxation  in  considera- 
tion of  a  percentage  of  the  company's  gross  earnings  was  con- 
stitutionetl  or  not.  The  constitutional  provision  relied  upon 
by  the  defendant  (Taylor  County)  was  that  the  rule  ol  taxation 
snail  be  uniform,  and  taxes  shall  be  levied  upon  such  property 
as  the  legislature  shall  prescribe  ; "  and  the  defendant  argued 
that  this  provision  prohibited  the  legislature  from  6x;empting 
from  taxation  the  lands  granted  to  railroad  companies  to  aid 
in  the  construction  of  their  lines.  But  the  court  held  that 
that  provision  of  the  constitution  was  applicable  only  to  such 
property  as  was  declared  to  be  taxable,  and  that,  as  the  prop- 
erty of  the  company  was  expressly  declared  to  be  exempt,  the 
provision  was  inoperative.  We  quote  at  considerable  length 
irom  the  opinion,  as  the  case  is,  perhaps,  the  leading  one  upon 
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this  point.  CAasoDAY,  J.,  in  delivering  the  opinion  of  the  conrt, 
said  :  "  Since  the  legislatare  are  to  '  prescnbe  '  the  'property ' 
which  must  bear  the  bnrden  of  taxation,  it  follows  as  a  logical 
Bequence  that  the  balance  of  the  property  in  the  state,  and 
which  is  not  so  '  prescribed,'  must  necessarily  be  exempt  from 
taxation.  It  is  only  apon  the  property  so  prescribed  or  des- 
ignated by  the  legislatnre  that  the  rule  of  nniformity  csa 
have  any  application.  It  clearly  cannot  apply  to  property 
not  prescribed,  and  which  wonld  therefore  be  exempt.  But 
the  right  of  the  legislature  to  prescribe  what  property  shall 
be  taxed  inclndes  the  right  to  prescribe  what  property  shall 
not  be  taxed.  The  right  of  choosing  some  from  the  mnlti- 
plicity  of  kinds,  classes,  species,  use,  and  ownership  of  prop- 
erty in  the  state,  and  the  rejection  of  others,  includes  the 
absolute  power  to  discriminate  between  what  shall  be  chosen 
and  what  rejected,  except  in  so  far  as  it  may  be  limited  by 
the  requirement  of  a  uniform  rnle.  But  what  is  to  be  the 
standard  of  the  rule?  The  constitution  simply  defines  it  as 
'  the  rule  of  taxation.'  As  stated  in  one  of  the  cases  cited, 
this  provision  of  the  constitution  does  not  execute  itself.  It 
does  not  say  that '  all  lands,'  etc., '  shall  be  taxed  eqnally  and 
uniformly.'  It  simply  requires  that  the  rules  of  taxation  shall 
be '  uniform.'  But  who  makes  the  rule  that  is  thus  to  be  uni- 
form ?  Was  it  made  by  the  constitutional  convention,  or  was 
it  left  for  the  legislature  ?  Most  of  the  constitutions  referred 
to,  where  the  world  '  uniform '  has  been  used,  have  directly  or 
indirectly  applied  it  to  property  named  therein,  or  valuation, 
or  rate,  or  taxes,  or  classes  of  subjects ;  but  in  our  constitu- 
tion it  applies  to  none  of  these  things,  but  simply  to  the  '  rnle 
of  taxation.'  "What  is  this  rule  of  taxation  ?  Manifestly  it  is 
the  act  of  levying  a  tax  or  imposing  taxes  on  the  subjects  of 
the  state  by  the  legislative  power  of  the  state.  It  is  the 
measure  of  individual  duty  in  support  of  the  public  burdens^ 
and  the  means  of  enforcing  the  same.  The  rule  of  taxatiou 
is  the  law  of  taxatioii.  Such  rule  or  law  mast  be  prescribed 
by  the  legislature,  as  well  as  the  property  to  which  it  is  to  be 
made  applicable.  But  the  uniformity  does  not  go  directly  to 
the  property  so  prescribed,  but  only  to  the  '  rule '  or  law  by 
which  contributions  are  enforced  against  the  owners  of  snch 
property.  The  uniformity  readies  the  property  so  designated 
by  the  "legislature,  but  only  through  the  '  rule '  or  law  pre- 
scribed. As  the  uniformity  could,  through  the  rule  or  law, 
only  reach  such  property  as  the  legislature  should  designate 
as  being  subject  to  taxation,  it  is  very  evident  that  it  never 
could  reach  property  not  so  designated,  and  therefore  exempt 
from  taxation,  and  hence  to  which  the  rule  could  not  apply. 
The  legislature  has  the  exclusive  power  to  designate  the 


D,.-,:cJbyG00gIC 


TOL.  53]  TAXATION.  629 

property  which  shall  be  subject  to  taxation,  aud  to  prescribe 
a  rule  or  law  bj  which  the  owoern  of  such  property  are  forced^ 
to  coutribute  to  tlie  public  bordena,  limited  only  by  the  re- 
quirements  that  the  rule  so  prescribed  shall  t>e  uniform. 
Uniformity  of  rule  ia  entirely  different  from  uniformity  of 
subjects  to  which  the  rule  is  applicable.  Most  general  laws 
are  nuiform  rules,  but  the  diversities  in  the  subjects  to  which 
they  apply  are  innumerable.  In  determining  just  what  the 
rule  of  uniformity  shall  be  in  taxation,  and  how  it  shall  be 
applied,  there  is  a  wide  field  fur  legislative  discretion." 

The  constitution  of  Arkansas,  by  article  7,  §  2,  tit.  "  Kev- 
enue,"  provides  that  "  all  property  subject  to  taxation  shall  be 
taxed  according  to  its  value."  This  is  quite  similar  to-section 
€  of  the  organic  act  of  Dakota  territory,  and  was  construed  in 
the  case  of  State  v.  Crittenden  Co.,  19  Ark.  160.  In  this  case, 
by  act  of  congress  of  September  28,  1850,  swamp  and  over- 
flowed lands  were  granted  to  the  state  of  Arkansas  for  certain 
specified  purposes.  Thereafter  the  legislature  passed  an  act 
to  provide  for  the  reclamation  of  these  lands.  The  fourteenth 
section  of  this  act  provided  that  "  to  encourage  by  all  just 
means  the  progress  and  completion  of  the  reclamation,  by 
offering  inducements  to  purchasers  and  contractors  to  take  up 
said  lands,  the  swamp  aud  overflowed  lands  shall  be  declared 
exempt  from  taxation  for  the  term  of  ten  years,  or  until  said 
lands  shall  be  reclaimed."  Subsequent  to  the  passage  of 
this  statute,  an  additional  act  was  passed,  repealing  it.  Prior 
to  the  repeal,  the  lands  had  been  sold  to  private  purchasers, 
and  after  the  repeal  of  the  statute  exempting  them  from  tax- 
ation for  10  years  the  assessor  of  Crittenden  County  assessed 
the  lands  for  taxes.  The  purchasers  refused  to  pay  the  tax, 
upon  the  grounds  that  the  act  creating  the  exemption  consti- 
tuted a  contract  between  the  state  and  the  purchasers,  and 
that  this  contract  could  not,  under  the  federal  constitution,  be 
abrogated  or  impaired  by  subsequent  legislation.  On  the 
part  of  the  state  it  was  contended  that  the  act  granting  the 
exemption  was  unconstitutional,  and  therefore  created  no 
contract  between  the  state  and  the  subsequent  purchasers, 
'  because  it  was  incompetent  for  the  legislature  to  exempt  swamp 
and  overflowed  lands  from  taxation  so  long  as  it  taxed  other 
lands.  The  contention  of  the  purchasers  of  the  lands  was  sus- 
tained, the  court  saying :  "  We  declare  the  true  rule  of  con- 
struction to  be  that  the  legislature  has  the  power,  under  the 
constitution,  to  select  the  objects  of  taxation,  and  upon  the 
exercise  of  this  power  there  is  no  constitutional  restriction. 
When  the  legislature  has  selected  the  objects,  these  restric- 
tions attach  as  to  the  imposition  of  taxes  upon  them,  and  the 
end  intended  to  be  accomplished  is  equality  and  uniformity  ia 
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the  taxation  of  all  the  property  taxed  throughout  the  Btate, 
and  not  equality  and  uniformity  thronghoat  the  state  as  to  the 
whole  of  each  or  any  particnlar  species  of  property  from  which 
objects  of  taxation  may  have  been  selected.  The  restrictiona 
relate  to  the  valoatioD  of  the  property  taxed,  and  to  the  rate 
of  taxation  imposed.  They  requiie  all  the  property  selected 
for  taxation  to  be  taxed  according  to  its  value,  and  that  the 
rate  of  taxation  imposed  shall  not  be  fixed  higher  upon  the 
property  of  one  tax-payer  than  upon  that  of  another,  no  mat^ 
ter  whether  the  property  be  of  the  same  or  of  different  species  ; 
and  when  this  equality  of  valuation  and  rate  has  been  observed 
it  necessarily  follows  that  the  taxation  of  the  property  taxed 
is  equal  and  uniform," 

The  principle  announced  in  and  established  by  this  case- 
has  never  since  been  questioned,  and  was  adopted  without 
discussion  in  the  cases  of  Railroad  Co.  v.  Berry,  41  Art.  509 ; 
Bailroad  Co.  v.  Berry,  44  Ark.  17  ;  Railroad  Co.  v.  Parka,  32 
Ark.  131 ;  Railroad  Co.  v.  Berry,  41  Ark.  436.  In  all  of  these 
cases  an  exemption  of  railroad  land  grants  in  consideration  of 
a  payment  of  a  certain  speciiied  percentage  of  gross  earnings 
was  recognized  and  decided  to  be  valid. 

In  view  of  what  we  have  before  said,  it  seems  nnnecessarj 
to  enter  into  any  farther  discussion  of  the  authorities  bearing, 
either  remotely  or  directly,  npon  the  point  under  discussion. 
Our  opinion  is  that,  so  far  as  the  provisions  of  section  6  of 
the  organic  act  are  concerned,  the  legislature  had  full  power 
and  authority  to  enact  the  gross-earnings  law  of  1883.  In 
addition  to  the  cases  heretofore  cited,  we  refer,  without  com- 
ment, to  Stratton  v.  Collins,  43  N.  J.  Law,  562 ;  Mississippi 
Mills  V.  Cook,  56  Miss.  40  ;  New  Orleans  v,  Davidson,  30  La. 
Ann.  554  ;  New  Orleans  v.  Tourchy,  Id.  910  ;  Crow  v.  State 
14  Mo.  237 ;  Hamilton  v.  County  Court,  15  Mo.  3 ;  State  v. 
North,  27  Mo.  465  ;  Railroad  Co.  v.  McLean  Co.,  17  111.  291, 
— all  of  which  cases  fully  support  and  sustain  the  views  wa 
have  expressed. 

There  is  nothing  in  the  provisions  of  section  6  of  the  organic 
act  which  prohibited  the  legislature  of  Dakota  territory  from 
passing  the  law  of  1883.  As  we  have  before  said,  that  section 
applied  only  to  the  second  requisite  of  apportioumeut,  and 
was  intended  to  prescribe  the  rule  by  wmch  the  subjects. 
selected  for  taxation  should  contribute.  As  the  property  of 
railroad  companies  was  expressly  exempted  from  taxation  by 
the  law  of  1883,  it  follows  that  section  6  does  not  refer  to  or 
have  any  bearing  on  this  exempted  property. 

We  must  now  consider  whether  the  gross.eamings  law  of 
1883  is  contrary  to  the  provisions  of  the  fourteenth  amendment 
to  the  federal  constitution,  which  provides  that  no  state  shaU. 
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deny  to  any  person  within  its  jurisdiction  "the  equal  protec- 
tion of  the  la'wa."  The  respondent  contends  that,  in  ^,|,figgg 
so  far  as  the  lands  granted  by  congress  are  con-  bm  ■■  (maict 
cemed,  the  appellant,  as  owner,  occupies  exactly  niibniiii- 
the  same  position  as  the  farmer,  settler,  home-  *"*!''  '"'■'" 
steader,  pre-emptioner,  or  speculator  occupies ;  "" 
that,  in  respect  of  the  ownership  of  the  lauds,  the  appellant, 
and  every  other  property  owner  in  the  territory,  occupies  the 
same  position  ;  aud  that  a  law  prescribing  a  different  method 
of  taxation  for  one  of  the  constituent  members  of  this  general 
class  from  that  prescribed  for  the  taxation  of  another  constit- 
uent member  of  the  same  class  is  void,  under  the  fourteenth 
amendment  to  the  federal  constitution.  In  other  words,  it  is 
denied  that  the  territorial  legislature  had  the  power  to  place 
railroad  companies  in  a  class  by  themselves  for  the  purpose 
of  taxation.  The  law  of  1883  unquestionably  classifies  these 
corporations  by  themselves,  and  seeks  to  tax  them  by  a  meth- 
od and  system  far  different  from  the  method  pursued  in  tax- 
ing the  individual  citizen  or  property  owner.  The  question 
is,  Can  this  classification  be  sustained,  upon  legal  grounds? 
The  fourteenth  amendment  does  not  prohibit  classification  by 
the  legislatures  of  the  several  states  and  territories  in  respect 
of  those  subjects  properly  coming  under  the  exercise  of  the 
legislative  power.  It  permits  the  legislature  to  create  one  class 
of  persons  or  property,  subject  to  and  controlled  by  one  law, 
another  class  controlled  by  another  law,  and  so  on  ;  the  only 
limitation  upon  the  power  being  that  all  constituent  members 
of  the  same  class  must  be  treated  exactly  alike.  Discrimi- 
nation between  different  classes  is  permitted,  but  discrimi- 
nation between  members  of  the  same  class  is  not  permissible. 
It  has  never  been  doubted  that  for  purposes  of  taxation  per- 
sons pursuing  certain  trades  or  occupations  could  be  put  into 
classes  by  themselves,  and  be  required  to  pay  a  special  license 
tax  for  the  privilege  of  pursuing  their  calling.  Thus,  it  is  very 
common  for  legislatures  to  classify  saloon-keepers  by  them- 
selves, and  exact  from  them  a  special-license  tax.  But,  as  a 
citizen  or  person,  the  saloon-keeper  stands  before  the  law 
exactly  in  the  same  position  as  the  doctor,  the  lawyer,  the 
merchant,  and  every  other  citizen.  Yet  the  power  of  the  leg- 
islature to  pick  him  out  from  all  the  other  citizens  of  diverse 
trades  and  occupations,  and  compel  him  to  pay  an  extraordi- 
nary tax  for  the  privilege  of  conducting  his  business,  cannot  be 
questioned.  The  only  limitation  on  the  power  is  that  all 
saloon-keepers  shall-be  taxed.  And  so  every  other  trade  and 
business  may  be  taxed,  if  all  the  persons  pursuing  the  same 
trade  or  occupation  are  treated  alike. 

This  power  of  classification  has  been  repeatedly  recognized 
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l>j  the  United  States  supreme  court  in  cases  arising  after  the 
adoptioD  of  the  foarteeutb  amendment.  We  do  not  think  it 
19  necessary  to  enter  into  any  extended  consideration  of  these 
cases,  as  the  principles  announced  in  and  established  by  them 
are  now  thoroughly  familiar  both  to  the  bench  and  bar.  But 
it  may  be  of  use  to  refer,  briefly,  to  several  of  them,  which 
seem  to  us  to  establish  tlie  principles  that  must  govern  our 
decision  in  this  case.  In  Barbier  v.  Connolly,  113  U.  S.  27,  7 
Am.  &  Sng.  Corp.  Cas.  640,  a  municipal  ordiuance  prohibiting 
vashing  and  ironing  in  public  laundries,  within  defined  terri- 
torial limits,  between  10  o'clock  in  the  evening  and  6  in  the 
morning,  was  held  to  be  valid.  This  ordinance  was  evidently 
intended  to  operate  against  the  Chinese  iu  the  city  of  Sail 
Francisco,  but  the  court  declared  that,  as  it  operated  alike  on 
a^  persons  engaged  in  the  same  business  within  the  same 
territory,  it  was  not  within  the  amendment.  In  Missouri  v. 
Lewis,  101  U.  S.  22,  a  statute  prohibiting  appeals  to  the 
supreme  court  of  the  state  from  certain  designated  counties 
in  the  state  was  held  to  be  not  obnoxioos  to  the  fourteenth 
amendment.  In  Hayes  v.  Missouri,  120  IT.  S.  68,  a  statute 
providing  that  in  all  capital  cases,  except  in  cities  havine  a 
population  of  over  100,000  inhabitants,  the  state  should  oe 
allowed  eight  peremptory  challenges  to  jurors,  and  in  such 
cities  should  be  allowed  fifteen,  was  held  to  be  constitutional. 
In  Dow  V.  Beidelman,  125  U.  S.  680,  34  Am.  &  Eng.  R  Caa. 
322,  a  statute  of  a  state,  classifying  its  railroad  corporations 
by  the  length  of  their  lines,  and  fixing  a  different  maximum 
rato  that  might  be  charged  for  transporting  passengers  by 
each  class,  was  sustained.  In  Railway  Co.  v.  Mackey,  127 
U.  S.  206,  33  Am.  &.  Eng.  B.  Cas.  390,  a  statute  making  raU- 
way  companies  liable  to  a  servant  for  injuries  received  by  the 
negligence  of  a  fellow-servant  was  held  not  to  violate  the 
amendment.  In  commenting  upon  these  cases,  counsel  for 
the  appellant  use  the  following  language,  which  we  think 
fairly  state  the  conclusions  to  be  drawn  from  them :  "These 
decisions  establish  beyond  dispute  the  principle  that  the  leg- 
islature may  classify  persons,  and  enact  laws  applicable  to 
each  class,  each  law  operating,  in  respect  both  of  the  privi- 
leges conferred  and  the  liabilities  imposed,  upon  the  mem- 
bers of  its  particular  class  only,  and  not  upon  the  members 
of  any  other  class.  They  establish  the  further  principle  that 
railroad  corporations  may  be  placed  in  a  class  by  themselves, 
and  be  subject  to  new  and  additional  burdens  and  liabilities." 
No  other  conclusion  is  possible  in  view  of  these  cases, 
which,  upon  the  point  now  under  discussion,  are  binding 
upon  this  court.  Indeed,  the  power  to  classify  railroads  for 
purposes  of  taxation  was  expressly  recognized  in   the  Ken- 
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iucky  Railroad  Tax  Case,  125  U.  S.  321,  22  Am.  A  Eng  R. 
Caa.  225,  where  a  statute  was  upheld  which  provided  a  dmer- 
dot  metliod  for  ascertaining  *tne  value  of  railroad  property 
from  that  provided  for  other  property. 

The  power  to  classify  railroads,  banks,  and  other  corpora- 
tions for  purposes  of  taxation,  and  to  accept  from  them,  in 
lieu  of  the  customary  taxes,  a  specified  percentage  of  their 
gEoas  earnings,  has  over  and  over  again  been  affirmed,  and 
cannot  now  oe  questioned.  1  Desty,  Tax'n,  145 ;  Cooley, 
Tax'n,  69 ;  Bank  v.  Knoop,  16  How.  369 ;  Dodge  v.  Woolsey, 
18  How.  331 ;  Bank  v.  Skelley,  1  Black.  436;  Delaware  Rail- 
road Tax,  18  Wall.  206 ;  Daughdrill  v.  Insurance  Co.,  31  Ala. 
91;  State  v.  Railroad  Co.,  45  Md.  361;  Worth  v.  Railroad 
Co.,  89  N.  Car.  291, 13  Am.  &  Eug.  R.  Cas.  286 ;  Wright  v.  Sill, 
2  Black,  544 ;  Gardner  v.  State,  21  N.  J.  Law,  557 ;  State  v. 
Commissioner,  37  N.  J.  Law,  240;  State  Lottery  Co.  v.  New 
Orleans,  34  La.  Ann.  86 ;  Le  Roy  v.  Railroad  Co.,  18  Mich. 
233 ;  St  Louis  v.  Bank,  49  Mo.  574 ;  Farmers'  Bank  v.  Com., 
6  Bush,  127  ;  MobOe  v.  Insurance  Co.,  53  Ala.  570 ;  Railroad 
Co.  V.  Taylor  Co.,  52  Wis.  37,  1  Am.  &  Eng.  B.  Cas.  532. 

And  the  sopreme  court  of  this  state,  in  the  recent  case  of 
Trust  Co.  V.  Whithed,  2  N.  D.  — ,  49  N.  W.  Rep.  318,  held 
that  the  power  to  classify  was  extensive  enough  to  permit  the 
legislature  to  enact  a  statute  exempting  building  and  loan 
associations  from  the  operation  of  the  usury  laws.  As  the 
reasoning  upon  which  this  conclusion  was  based  applies  par- 
ticularly to  the  case  at  bar,  we  quote  at  some  length  from  the 
o^nion  of  Babtholouew,  J.,  speaking  for  the  court,  who  said : 
"This  is  a  case  which  requires  implicit  adherence  to  that 
well-established  rule  which  requires  courts  to  respect  and 
enforce  the  will  of  the  legislature,  unless  there  has  been  a 
clear  and  unequivocal  violation  of  the  fundamental  law  of 
the  state.  '  A  statute  relating  to  persons  or  things  as  a  class 
is  a  general  law  ;  one  relating  to  particular  persons  or  things 
of  a  class  is  special.'  Suth.  St.  Const.  §  121.  '  Special  laws 
are  those  made  for  individual  cases,  or  for  less  than  a  class, 
requiring  laws  appropriate  to  its  particular  condition  and 
circumstences.'  Ja.  §  127.  An  inspection  of  the  statute  un- 
der cousideratioQ  at  once  discloses  that  it  does  not  come 
within  the  above  definition  of  a  special  law.  Nor  does  it 
grant  any  privileges  or  immunities  to  any  citizen  that  would 
not  equally  extend  to  any  other  citizen  coming  within  the 
class  to  which  the  exception  applies.  It  is  a  statute  general 
in  form  and  general  in  its  nature.  If  its  operation  be  in  any 
manner  special,  or  if  it  grant  privileges  or  immunities  to  any 
citizen  or  class  of  citizens  that  are  not  granted  to  all,  it  is  be- 
cause the  statute  is  not  literally  uniform  in  its  operation ; 
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anil  it  becomes  important  to  determine  whether  this  lack  of 
uniformity  is  of  Bach  a  character  as  to  violate  the  constitu- 
tioual  provision  requiring  all  lairs  of  a  general  nature  to  have 
a  uniform  operation.  This  provision  is  found  in  the  constitii- 
tion  of  a  number  of  the  states,  and  it  has  before  the  courts  in 
a  large  number  of  oases ;  aud  it  )ias  also  been  held  that 
this  provision  was  intended  to  prevent  the  granting  to  any 
citizen  or  class  of  citizens  of  privileges  or  immuuitles  which, 
upon  the  same  terms,  should  not  belong  to  all  citizen& 
McGill  V.  State,  34  Ohio  St  237 ;  Suth.  St.  Const  c.  121 ; 
French  v.  Teschemacher,  24  Gal.  544.  A  'general  law,'  as 
the  term  is  used  in  this  constitutional  provision,  is  a  public 
law  of  ouiyersal  interest  to  the  people  of  the  state,  and  em- 
bracing within  its  provisions  all  the  citizens  of  the  state,  or 
all  of  a  certain  class  or  certain  classes  of  citizens.  It  must 
relate  to  persons  and  things  as  a  class,  and  not  to  particular 
persons  or  things  of  a  class.  It  must  embrace  the  whole  sub- 
ject, or  a  whole  class,  and  must  not  be  restricted  to  any  par- 
ticular locality  within  the  state.  Cass.  v.  Dillon,  2  Ohio  St. 
607 ;  Kelley  v.  State,  6  Ohio  St  269 ;  Wheeler  tj.  Philadel- 
pUa,  77  Pa.  St.  338;  State  v.  WUcox,  46  Mo.  458;  State  v. 
Parsons,  40  N.  J.  Law,  123 ;  In  re  Boyle,  9  "Wis.  240 ;  McGill 
V.  State,  34  Ohio  St.  237,  The  uniform  operation  required  by 
this  provision  does  not  mean  universal  operation.  A  generu 
law  may  be  constitutional,  and  yet  operate  in  fact  only  upon 
a  very  limited  niimber  of  persons  or  things,  or  within  a  lim- 
ited territory.  But,  so  far  as  it  is  operative,  its  burdens  and 
its  benefits  must  bear  alike  upon  all  persons  and  things  upon 
which  it  does  operate  ;  and  the  statute  must  contain  no  pro- 
vision that  would  exclude  or  impede  this  uniform  operation 
upon  all  citizens,  or  all  subjects  and  places,  within  the  state, 
provided  they  were  brought  within  the  relations  and  circum- 
stances specified  in  the  act.  McGill  v.  State,  34  Ohio  St 
246 ;  Smith  v.  Judge,  17  Cal.  554;  Darling  v.  Rodgers,  7  Kan. 
592 ;  Leavenworth  Co.  v.  Miller,  Id.  479 ;  Groesch  v.  State, 
42  Ind.  547;  Heanley  v.  State,  74  Ind.  99;  State  v.  "Wilcox, 
45  Mo.  458 ;  People  v.  Wright,  70  III.  398 ;  McAunich  v.  Rail- 
road Co.,  20  Iowa,  338 ;  Humes  v.  Railroad  Co,,  82  Mo.  221 ; 
Railway  Co.  v.  Iowa,  94  U.  S.  155.  From  the  foregoing  prop- 
ositions it  follows  of  necessity  that  the  legislature  has  power 
to  classify  persons  and  subjects  for  the  purpose  of  legislation, 
and  to  enact  laws  applying  specially  to  such  classes;  aud, 
while  the  la^s  thus  enacted  operate  uniformly  upon  all  mem- 
bers of  the  class,  they  are  not  vulnerable  to  the  constitutional 
inhibition  under  consideration.  But  this  power  of  the  legis- 
lature is  circumscribed.  It  is  not  an  arbitrary  power  waiting 
the  whim  or  the  will  of  the  legislature.    Its  exercise  must 
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always  be  Tritbin  the  limits  of  reasoD,  and  of  a  necessity  more 
or  leas  pronounced.  Classification  mast  be  based  upon  such 
differences  in  situation,  constitution,  or  purposes  between  the 
persons  or  things  included  in  the  class  and  those  excluded 
therefrom  as  fairly  and  naturally  suggest  the  propriety  of 
and  necessity  for  different  or  exclnsiveTegblatiou  in  the  line 
of  the  statute  in  which  the  classification  appears.  State  v. 
Hammer,  42  N.  J.  Law,  439;  Nichols  v.  Walter,  37  Minn. 
264;  Board  v.  Buck,  51  N.  J.  L.  155,  26  Am.  &  Eng.  Corp. 
Cas.  531 ;  Railway  Co.  v.  Hartley,  45  N.  J.  Eq.  139,  37  Am. 
&  Eng.  K.  Cas.  421 ;  Miller  v.  Kister,  68  Cal.  142 ;  City  of 
Reading  v.  Savage,  124  Pa.  St.  328 ;  Hanlon  v.  Board,  53  Ind. 
123 ;  State  v.  Eeitz,  62  Ind.  159.  The  application  of  these 
principles  to  the  case  before  ns  will  advance  us  toward  a 
correct  conclusiou.  By  section  11,  above  quoted,  our  legisla- 
ture placed  building  aud  loan  associations,  incorporated  un- 
der the  laws  of  this  state,  in  a  separate  class,  and  exempted 
them  from  the  operation  of  the  usury  law.  Is  this  such  a, 
classification  as  the  legislature  had  authoriy  to  make  ?  The 
business  of  money  loaniug  has  its  representatives  in  every 
community.  The  almost  uuiversal  object  of  the  leader  is  to 
increase  his  capital  by  such  sums  as  the  business  indiscretion 
of  his  neighbors  may  permit,  or  their  necessities  compel, 
them  to  pay  for  the  use  of  the  money  loaned  to  them.  To 
check  the  rapacity  of  capital,  and  to  prevent  unconscionable 
advantage  being  taken  of  mismanagement,  misfortune,  or  in- 
experience, goveraments,  in  tlie  exercise  of  their  police  power, 
have  seen  proper  to  place  a  limit  upon  the  amount  that  may 
be  charged  for  the  use  of  money,  and  thus  to  compel  the  cap- 
italist  to  deal  with  his  less  fortunate_  fellow-meu  in  a  spirit  of 
fairness  and  liberality.  But  the  theory  and  purpose  of  build- 
ing and  loan  associations  are  entirely  different.  These  asso- 
ciations are,  presumably  at  least,  composed  of  men  who  are 
not  capitalists,  but  who  desire  to  form  a  fund  from  their  mu- 
tual earnings,  that  shall  be  mutually  beneficiaL  To  this  end 
the  persons  subscribing  for  the  stock  of  these  associations 
agree  to  pay  therefor  in  small  amounts,  at  stated  intervals, 
and  to  continue  such  payments  until  the  amounts  so  paid, 
added  to  the  profits  that  may  be  realized  on  the  stock,  equal 
its  par  Talue ;  and  provisions  are  made  for  fines  and  foneit- 
ures  in  case  of  non-payment.  The  stock  is  issued  in  one 
series,  or  in  successive  series ;  and  all  the  stock  of  any  one 
series,  which  ha«  not  been  forfeited,  will  reach  par  at  the 
same  time,  and  the  purposes  of  the  association  as  to  such 
stock  win  then  be  at  an  end,  and  the  assets  will  be  distribut- 
ed, and  the  association  dissolved.  The  fund  so  accumulated^ 
is,  primarily,  for  the  use  of  the  stockholders.    In  the  absence 
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of  express  statntory  antlioritj,  a  building  and  loan  association 
cannot  loan  its  money  outside  of  its  own  membera  End. 
Bldg.  Ass'ns,  312 ;  "Wolbach  v.  Association,  84  Pa.  St  211. 
Neitiier  can  a  loan  be  made  to  a  stockholder  in  excess  of  the 
par  valne  of  his  stock.  When  a  certain  amount  (not  less  than 
the  par  value  of  one  share  of  stock)  is  accamnlated,  the 
money  is  put  np  for  sale,  uanallj  termed  '  auction,'  and  that 
member  who  is  williug  to  pay  the  highest  premium,  or  who 
is  willing  to  have  the  lai^est  amount  deducted,  where  a  pre- 
mium is  deducted  from  the  loan,  receives  a  loan  equal  to  the 
par  value  of  the  stock  held  bj  such  party,  and  assigns  his 
stock  to  the  corporation  as  collateral  security.  But  his  duty 
to  continue  his  payments  upon  his  stock  is  not  chaueed,  and, 
should  he  fail  in  that  duty,  his  stock  would  become  forfeited. 
Hence  he  is  also  rec^uired  to  execute  his  note  for  the  loan, 
with  mortgage  secuntr,  and  generally  to  pay  interest  on  the 
amount  until  the  note  is  paid.  JHo  definite  date  for  payment 
is  fixed.  In  theory,  and  generally  in  practice,  the  time  of  pay- 
ment arrives  when  the  stock  reaches  par,  and  the  corporation, 
as  to  such  stock,  ceases  to  exist,  and  the  member  receives  as 
his  share  of  the  assets  his  own  note  and  mortgage.  Under  onr 
statute,  the  member  has  the  right  to  pay  his  note  at  any  time, 
and  thus  stop  the  interest ;  and  in  that  case  would,  of  course, 
be  entitled,  on  the  dissolution  of  the  corporation,  to  receive 
the  value  of  his  stock  in  cash.  But  the  effect  of  the  trans- 
action, generally  speaking,  is  simply  this :  The  association 
uses  the  fund  to  purchase  the  stock  of  that  member  who 
is  willing  to  sell  his  stock  in  advance  for  the  least  money, 
and  continue  the  payments  on  stock  subscription  until  the 
value  of  his  stock  reaches  par.  It  will  be  noticed  that 
all  the  stock  receives  the  benefit  of  the  premiums  paid,  that 
of  the  party  receiving  the  so-called  '  loan  equally  with  that  of 
the  other  stockholders ;  and  the  lai^er  the  aggregate  premium 
paid,  the  sooner  the  value  of  the  stock  will  reach  par,  and  the 
sooner  the  stated  payments  on  account  of  stock  subscriptiona 
will  cease.  Endlich  on  Building  Asbociations,  at  p^e  161, 
says :  "  If  we  consider  the  reasons  which  may  be  assumed  to 
have  guided  legislatures  in  conferring  upon  building  associa- 
tions the  extraordinary  privileges  and  immunities  which  they 
enjoy,  it  will  be  readily  understood  (and  there  can  be  no  otlier 
apology  for  it)  that  at  the  bottom  of  it  all  is  a  motive  of  public 
policy.  The  primary  design  of  building  associations  is  to 
encourage  the  acquisition  of  real  estate,  the  building  of  dwell- 
ings, the  ownership  of  homesteads,  to  increase  the  proportion 
of  property  holders  among  that  class  of  the  population  whose 
slow  and  laborious  earnings  are,  by  reason  of  their  pettaness, 
most  fugitive,  and  generally  spent  before  they  reach  a  aam  of 
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snfficient  magnitade  to  back  a  desire  for  those  (^aranties  of 
good  cittzensuip  which  the  policy  of  our  law  has  always  found 
in  landed  property.  That  is  the  class  for  whose  benefits 
building  associatioQS  were  originally  devised,  from  among 
whose  numbers  their  membership  was,  and  for  the  most  part 
fltill  is,  drawn ;  and  all  the  incidents  of  membership  were 
designed  to  accommodate  their  necessities  and  intended  to 
serve  their  purposes,'  The  legislature  of  Dakota  territory 
(section  3,  c.  41,  Laws  1889)  used  the  following  language  :  "As 
buildinf^  and  loan  corporations  are  aggregations  of  laborers, 
mechanics,  workmen,  and  working  women,  which  start  without 
any  paid-up  capital,  and  as  these  members  pay  only  each 
month  an  assessment  in  proportion  to  shares,  for  the  purpose 
of  furnishing  a  home  to  each  of  its  members  in  turn,  which 
assessment  stops  the  moment  that  every  member  has  been 
thus  furnished  with  such  a  home,  these  associations  Eire 
hereby  declared  to  be  benevolent  institutions,  within  the 
meaning  of  section  2,  c.  28,  of  the  Political  Code  of  1877.' 
Rev.  Laws.  It  is  at  once  apparent  that  the  transactions  of 
these  associations  are  separated  by  essential  differences  from 
the  ordinary  loaning  business.  *  *  *  It  seems  very  clear 
to  us  that  the  operations  of  building  and  loan  associations, 
when  confined  to  their  own  members,  differ  so  radically  from 
ordinaiT  loan  transactions  that  the  legislature  was  clearly  war- 
ranted in  placing  such  transactions  in  a  separate  class  for  the 
purposes  6f  such  legislation  as  pertains  to  interest  and  usury ; 
and,  the  classification  being  once  established,  the  extent  to 
which  the  -classes  shall  be  separated  is  purely  a  matter  of 
legislative  discretion.  The  legislature  has  the  right  to  leave 
such  associations  untrammelled  in  the  matter  of  premiums 
paid  for  loans,  and  it  has  an  equal  right  to  leave  them  untram- 
melled in  the  matter  of  interest  proper." 

Is  the  classification  of  railroad  companies  for  purposes  of 
taxation  a  purely  arbitrary  one,  or  ia  it  justifiable  upon  the 
ground  that  these  corporations,  by  virtue  of  their  peculiar 
powers  and  liabilities,  differ  from  the  other  persons  in  tlie 
community,  and  constitute  a  peculiar  class  by  themselves?  A 
railroad  is  a  public  highway,  operated  for  the  public  benefit; 
and,  although  it  may  be  owned  by  a  private  corporation,  yet 
it  is  charged  with  a  public  use,  and  the  owner  in  operating 
it  has  a  public  duty  to  perform.  Sharpless  v.  Mayor,  etc.,  21 
Fa.  St  169.  He  must  carry  for  all  alike,  and  cannot  dis- 
criminate in  favor  of  any  person  or  indi^'idual.  When  goods 
are  offered  him  for  cam^e  he  cannot  refuse  to  receive  them, 
or  to  transport  them  to  the  designated  place ;  and  after  he 
receives  them  he  is  responsible  for  their  safe  carriage  and 
dehvery,  and  cannot  excuse  himself  at  common  law  except  by 
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showiog  that  tlie  act  of  God  or  of  the  public  enemy  prereDted 
him  from  performing  his  duty.  In  the  carriage  of  passengers 
he  mast  exercise  extraordinary  care  to  insure  his  passenger's 
safety,  and  the  burden  is  npoo  him  to  show  that  he  exercised 
this  degree  of  care.  Such,  briefly  stated,  are  some  few  of  the 
onerous  duties  and  burdens  cast  by  the  law  upon  common 
carriers.  In  return  for  these,  railroad  companies  are  giren 
the  right  to  coostmct  and  operate  their  railroads,  and  are,  for 
these  purposes,  vested  with  the  power  of  eminent  domain. 
But  in  all  their  operations  they  are  public-servants,  subject  to 
regulation  by  the  public,  and  answerable  to  the  public  for  any 
dereliction  of  duty.  Indeed,  they  are  public  instrumentalities 
to  such  an  extent  that  the  public  may  not  only  be  taxed  to 
aid  in  the  construction  of  their  railroads,  but,  after  such  con- 
struction, may  regulate  the  fares  and  tolls  that  are  to  be  charged 
for  the  use  of  the  railroads.  A  merchant  may  charge  as  much 
as  he  sees  fit  for  his  goods,  a  farmer  for  his  crops,  a  mechanic, 
artisan,  or  laborer  for  his  work,  a  lawyer  or  doctor  for  his 
professional  services.  But  railroad  companies  cannot  do  this. 
They  may  be  regulated  la  the  matter  oi  their  charges  by  the 
public,  acting  through  its  proper  agents. 

All  these  facts,  and  others  which  it  is  not  necessary  to 
enumerate,  place  railroads  iu  a  different  class  by  themselves, 
differing  from  every  other  person  and  individual,  and  make 
them  legitimate  objects  of  special  legislation ;  as,  for  instance, 
the  imposing  upon  them,  as  employers,  of  a  different  rule  of 
liability  to  any  employ^  for  injury  received  bv  the  negligence 
of  a  fellow-servant  from  that  governing  employers  generally 
(Railroad  Co.  r.  Mackey.  127  U.  S.  205,  33  Am.  &  Eng.  R.  Gas. 
il90) ;  subjecting  them  to  a  special  law  to  determine,  for  pur- 

SiseS'  of  taxation,  the  value  -of  their  property  (Kentucky 
ailroad  Tax  Cases,  116  U.  S.  321,  22  Am.  &  Eng.  R.  Gas. 
2251 ;  the  regulation  of  the  charges  which  they  may  make  for 
their  services  (Munn  v.  Illinois,  94  U.  S.  113 ;  the  Granger 
Cases,  Id.  155;  Stone  v.  Trust  Co.,  116  U.  S.  307,  23  Am.  & 
Eng.  R.  Cas.  677) ;  requiring  them  to  fence  their  railroad-tracks, 
and,  in  case  oi  failure  so  to  do,  to  be  liable  to  any  person 
aggrieved  in  double  damf^s  (Railroad  Co.  v.  Humes,  115  17. 
S.  513,  22  Am.  &  Eng.  R  Cas.  o57) ;  and  compelling  one  rail- 
road company  operating  a  certain  number  of  miles  of  railroad 
to  charge  one  maximum  rate  for  the  carriage  of  passengers, 
and  another  company  operating  another  number  of  miles  of 
railroad  to  charge  another  maximum  rate  (Dow  v.  Beidelman, 
125  U.  S.  680,  34  Am.  &  Eng.  R.  Cas.  322). 

We  are  therefore  clearly  of  opinion  that  railroad  compames 
maybe  classified  by  themselves  for  the  purposes  of  legislation, 
and  it  follows  that,  as  taxation  is  a  legitimate  subject  of  legis- 
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lation,  tliey  maj  be  claasified  for  purposes  of  taxation.  We 
do  not  uuderstaud  tliat  respoDtleiit  denies  tliis  pi'0])ositiou  iu 
so  far  a§  railroad  property  actually  used  iu  tlie  operation  of 
railroads  is  concerned.  It  is,  however,  earnestly  argued  tbat 
the  appellant,  iu  respect  of  its  land  grant,  is  iu  precisely  the 
same  position  as  any  other  owner  of  land,  and  that  ti>  exempt 
this  laud  grant  is,  in  effect,  to  cast  additional  burdeus  upon 
such  other  property  owner,  and  to  deny  to  him  the  equal 
protection  of  the  law.  The  exemption  of  appellant's  laud 
grant  is  not  gratuitous,  but  is  paid  for  upon  a  basis  that 
seemed  fair  and  just  to  the  legislature.  Whether  it  was  wise 
to  enact  the  gross  earnings  law  is  not  for  this  court  to  iuquire. 
If  auy  laud-owner  contends  that  he  is  discriminated  agaiust, 
his  conteutiou  shoald  be  addressed,  not  to  the  courts,  but  to 
the  legislature.  The  appellant  pays  a  certain  tax  upon  its 
income,  aud  in  couaideratiou  therefor  obtains  as  esemptioa 
from  taxation  for  its  lauds.  No  individual  property  owner  in 
the  state  (then  territory)  paid  any  tax  whatsoever  upon  its 
income.  It  would  be  as  reasonable  for  the  railroad  companies 
to  contend  that  the  gross-earnings  law  was  void  because  the 
incomes  of  other  persons  were  not  taxed  as  it  is  for  respond- 
ent to  contend  that  it  is  void  because  railroad  lands  are,  by 
its  terms,  exempt. 

But  is  appellant,  as  owner  of  its  land  grant,  in  exactly  the 
same  position  as  other  owners  of  land  ?  We  think  not  The 
iadividual  who  owns  a  city  or  town  lot  may  erect  a  dwelling- 
house  thereon,  and  either  live  iu  it  himself  or  rent  it  to  an- 
other. He  may  erect  a  store  thereon,  or  a  manufactory,  aud 
carry  on  a  merchant's  or  manufacturer's  business.  He  may 
mortg(^;e  the  property  to  secure  his  debts.  Iu  fact,  he  may 
do  what  he  sees  nt  with  his  laud.  Aud  the  same  is  true  of 
the  owner  of  country  land,  who  may  cultivate  it  aa  a  garden 
or  farm,  or  mortgage  it,  or  permit  it  to  lie  vacant  aud  nntilled. 
Aud  all  individual  property  owners  may  at  any  time  sell  their 
lauds  and  dispose  of  the  proceeds  as  they  choose.  But  ap- 
pellant does  not  have  like  or  equal  or  similar  powers  in  respect 
to  its  land  grant.  It  possesses  and  holds  its  lauds  for  certain 
specified  purpose^,  and  cannot  exercise  the  same  freedom  of 
action  iu  respect  thereof  as  may  be  exercised  by  every  other 
proper^  owner.  The  act  of  congress  (chapter  217,  13  St,  U. 
S.  p.  365)  whereby  appellant  was  incorporated  provided,  by 
section  1,  that  appellant  should  have  the  power  "  to  lay  oat, 
locate,  construct,  furnish,  maintain,  and  enjoy  a  continuous  rail- 
road and  telegraph  Hue,  with  the  appurtenances,"  etc  By  sec- 
tion 2  a  right  of  way  was  granted  to  appellant  for  its  railroad  and 
telegraph  line  over  the  public  lands  of  the  United  States,  to 
the  extent  of  200  feet  in  width  on  each  side  of  said  railroad; 


D.cnzcdbvGoOglc 


640  NOinilKlEX   PACIFIC    It.   CO.    f.   BARNES.       [VOL.  53 

aud  this  rif^Lt  of  why  wan,  by  Baid  section  2,  declared  to  be 
exempt  from  taxation  in  the  territories  of  the  United  States. 
Hectiou  3  waa  as  follows :  "  That  there  be,  and  hereby  in, 
granted  to'  the  Northern  Pacific  Bailroad  Company,  ita  suc- 
cessors and  assicua,  for  the  purpose  of  aiding  in  tlie  coustmc- 
tiou  nf  xaid  railroad  and  telegraph  line  to  the  Pacific  coast, 
and  to  secure  the  safe  and  speedy  transportation  of  the  mails, 
troops,  inunitious  of  war,  and  public  stores  over  the  route  of 
Hiiid  line  of  railway,  every  alternate  bectiou  of  public  land,  not 
mineral,  designated  by  odd  numbers,"  etc.  Section  5  provided 
that  the  railroad  and  telegraph  line  should  be  constructed  as 
thereiu  specified.  Section  10  enacts  that  "  all  people  of  the 
United  States  shall  have  the  right  to  subscribe  to  the  stock 
of  the  Northern  Pacific  Bailroad  Company  until  the  whole 
capital  named  in  this  act  of  incorporation  is  takes  up,  by 
complying  with  the  terms  of  subscription ;  and  no  mortgage 
or  construction  bonds  shall  ever  be  issued  by  said  company 
on  said  road,  or  mortgage  or  lien  made  in  any  way,  except  by 
the  consent  of  the  congress  of  the  United  States."  Section  11 
declared  that  the  railroad  should  be  "  a  post  route  and  a  mili- 
tary road,  subject  to  the  use  of  the  United  States  for  postal, 
military,  naval,  and  all  other  government  service,  and  also 
subject  to  such  regulations  as  congress  may  impose,  restricting 
the  charges  for  such  government  transportation." 

It  is  obvious  from  these  provisions  that  congress  considered 
the  construction  of  appellant's  railroad  to  be  a  matter  of 
national  importance,  warranting  the  grant  of  extraordinary 
aids  and  concessions  by  the  federal  government.  In  order  to 
carry  out  the  purposes  of  the  act  congress  granted  to  the  ap- 
pellant a  princely  domain,  a  part  of  which  composes  the  lands 
involved  in  this  suit.  But  it  is  apparent  from  the  provisions 
of  appellant's  charter  above  given  that  this  land  did  not  pass 
to  appellant  absolutely,  and  free  from  all  restrictions  and 
limitations  as  to  its  use.  Appellant  received  the  lands,  and 
DOW  holds  them,  subject  to  the  purposes  specified  in  its  charter, 
and  in  strict  subordination  thereto.  It  holds  them  in  trust, 
to  carry  out  the  object  of  its  creation,  as  expressed  in  section 
3  of  the  charter,  namely,  for  the  poi-pose  of  "aiding  in  the 
construction  of  said  railroad,  and  to  secure  the  safe  and  speedy 
transportation  of  the  mails,  troops,  munitiona  of  war,  and  pub- 
lic stores;"  and  cannot  make  any  disposition  of  the  lands 
inconsistent  with  this  purpose.  It  cannot  mortgage  the 
lands,  or  make  or  create  any  lien  on  them,  except  By  and 
with  the  consent  of  congress.  It  is  true  that  it  may  sell 
them,  but  undoubtedly  the  proceeds  of  such  sale  must 
be  applied  to  the  purposes  for  which  the  lands  were 
granted.     It  cannot  cultivate  the  landB,   because  it  is  not 
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authorized  to  engsge  in  ftgricaltnral  poTBuite,  bnt  only  to 
ctjuatmct  and  operate  a  railroad  and  telegraph  line.  It  is  ex- 
l)ressLy  declared  to  be  a  poat-route  and  military  road,*  aubject 
t^)  the  uae  of  the  United  States  ;  and  it  cannot  be  questioned 
that,  if  the  necessities  of  the  case  require  it,  the  United  States 
could  use  the  railroad  to  the  exclusion  of  every  other  person, 
and  fix  the  price  to  be  paid  appellant  for  such  exclusive  use. 
Whether  the  railroad  is  used  exclasivelj  by  the  United  States 
or  jointly  with  others,  the  fact  remains  mat  the  lands  of  appel- 
lant are  held  by  it  in  order  to  aid  in  the  operation  of  the  rail- 
road, and  secure  to  its  patrons  adequate  service  and  reason- 
able  charges  therefor.  The  entire  people  of  the  United  States 
are  interested  in  seeing  that  the  appellant  complies  strictly 
with  the  provisions  of  its  charter.  The  construction  of  the 
railroad  was  a  national  undertaking,  subsidized  by  an  immense 
gi'ant  of  national  property ;  and  the  people  of  the  United 
States  have  a  direct  interest  in  seeing  to  it  that  the  appellant 
fulfils  to  the  letter  the  obligations  and  duties  it  owes  to  the 
Government  By  section  10  of  appellant's  charter  it  is  ex- 
pressly provided  that  "  all  people  of  the  United  States  shall 
have  tlie  right  to  subscribe  to  the  stock  of  the  Northern  Paci- 
fic Bailroad  Gompany."  Every  citizen  of  the  United  States," 
whether  rich  or  poor,  had  the  right  to  invest  his  earnings  in 
this  great  undertaking  and  to  reap  the  profits  of  such  invest- 
ment. And  as,  by  the  whole  tenor  and  spirit  of  the  charter, 
the  appellant's  railroad  was  made  a  national  institution,  so  it 
is  that  it  is  now  and  always  has  been  a  railroad  corporation 
owing  peculiar  and  extraordinary  duties  to,  and  under  most 
supreme  obligations  to,  the  people  of  the  United  States,  both 
in  respect  of  the  operation  of  its  railroad  and  the  ultimate 
disposition  of  its  land  gruit.  It  is  therefore  without  any 
doubt  or  hesitation  that  we  say  that  the  appellant,  in  respect 
of  its  land  giant,  does  not  occupy  the  same  or  a  similar  posi- 
tion as  other  land-owners,  and  is  a  legitimate  object  apon  Tniich 
the  territorial  legislature  could  exercise  its  power  4o  classify 
in  the  matter  of  taxation. 

We  may  also  mention  here  another  reason  that  has  in- 
•  fluenced  us  in  reaciiing  this  conclusion.  The  right  of  way  of 
appellant's  railroad  was  expressly  exempted  from  taxation, 
within  the  territories  of  the  United  States,  by  section  2  of  the 
charter.  There  can  be  no  doubt  but  that,  ii  congress  had  seen 
fit,  it  could  also  have  exempted  appellant's  land  grant  from 
taxation  within  said  territories.  But  congress  did  not  go  to 
this  extreme.  It  left  the  question  to  be  settled  by  each 
territory  of  the  United  States  through  which  appellant's  road 
might  run.  Dakota  territory  saw  fit,  by  its  legislature,  to  pass 
the  gross-earnings  law  of  1883,  thereby  exempting  appellant's 
68  ft,.  4  E.  R.  Cm.— 41 
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lasd  gr&ut  from  taxation.  The  statute  is,  ia  its  legal  effect, 
in  precisely  the  same  position  as  a  similar  statute  passed  by 
coDgreas  would  be.  Tlie  jurisdiction  of  congress  OYer  the  ter- 
ritories  of  the  United  States  is  supreme,  and  corresponds  to 
the  powers  of  a  state  over  its  municipal  organizations.  It  has 
full  and  complete  legislative  authority  over  the  people  of  tbe 
territories  and  all  the  departments  of  the  territorial  govern- 
\  meuts.  It  may  legislate  directly  for  the  territories,  and  such 
legislation  will  be  the  supreme  law  of  the  land,  and  cannot  be 
questioned  or  invalidated.  Insurance  Co.  v.  Bales  of  Cotton, 
1  Pet.  511 ;  Bank  v.  Yankton,  101  U.  S.  129.  But  this  power 
was  delegated  to  the  legislative  department  of  the  territory  of 
Dakota  at  the  time  of  its  organization,  and  hence  that  body 
succeeded  to  and  became  possessed  of  all  the  power  of  con- 
gress in  respect  of  legislation  in  said  territory.  Nevertheless, 
congress  could  at  any  time  withdraw  this  grant,  or  could 
legislate  directly  for  the  territory,  and  could  annul  any  act 
passed  by  the  territorial  legislature.  If  congress  did  not 
choose  to  annul  any  act,  then  such  act  became  valid  and  bind- 
ing, and  was,  to  all  intents  andpurposen,  tbe  act  of  congress 
itself.  Dubuque  v.  Iowa,  12  How.  1 ;  Bank  v.  Yankton,  101 
U.  S.  129.  By  appellant's  charter,  the  right  of  way  of  the  rail- 
road was  exempted  from  taxation  within  the  territories  of  tbe 
United  States  ;  and  it  cannot  be  doubted  that  congress  could 
also  have  exempted  the  land  grant  within  said  territories,  bad 
it  seen  fit  so  to  do.  By  the  organic  act,  congress  delegated 
this  power  to  the  territorial  legislature.  The  latter  body  ex- 
ercised the  power  by  passing  the  gross-earnings  law  of  1883 ; 
and,  as  congress  had  never  annulled  or  repealed  the  law,  it 
had  the  same  effect  as  a  similar  act  of  congress  itself.  It 
must  be  considered  as,  and  is,  an  act  of  congress,  and  must 
be  given  the  same  force  and  effect  as  though  duly  enacted  by 
that  body.  Railroad  Co.  v.  Lesueur  (Ariz,),  37  Am.  i 
Eng.  R.  Cas.  36a 

The  only  other  constitutional  question  raised  at  the  argu- 
ment is  whether  the  law  ia  void  because,  being  con- 
tl'nlr '  °* '"  *'^'^^*lly  invalid  in  so  far  as  it  attempted  to  tex  tbe 
■«»*.* ""'  earnings  derived  from  interstate  traffic,  the  remain- 
ing portions,  being  inseparably  connected  with  the 
void  parts,  must  fall  with  them.  The  argument  of  respondent 
is  that  the  gross -earnings  law  of  1883  is  void  so  far  as  inter- 
state earnings  of  railroad  companies  are  concerned ;  that  the 
legislature  would  not  have  passed  the  law  if  it  had  known  that 
interstate  earnings  could  not  be  taxed;  that,  by  the  terms  of 
the  act,  earnings  upon  local  traffic  cannot  be  separated  from 
interstate  earnings  for  purposes  of  taxation ;  that  all  the  earn- 
ings of  railixiads  must  be   taxed,  or  none  at  all ;  and  hence 
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that,  aa  the  tax  on  interstate  earnings  cannot  be  suBtained, 
the  entire  act  falls  to  the  groun<l.  The  earnings  of  railroads, 
derived  from  interstate  traffic  or  businesu,  cannot  be  taxed  by 
the  states.  Fargo  v.  Michigan,  121  U.  a  230,  31  Am.  &  Eng. 
E.  Cas.  452 ;  Steamship  Co.  v.  Pennsylvania,  122  U,  S.  326, 
The  act  of  1883  was  expressly  declared  by  the  supreme  court 
of  Dakota  territory  to  be  unconstitutional  in  so  far  as  it  re- 
lated to  interstate  commerce,  in  the  case  of  Railroad  Co.  v. 
Baymond,  5  Dak.  356,  37  Am.  &  Eng.  K.  Cas.  379.  That  case, 
however,  did  not  touch  upon  or  decide  the  question  now  un- 
der consideration.  It  is  our  duty  to  construe  the  apt  so  as  to 
make  it  constitutional,  unless  it  clearly  appears  that  it  cannot 
be  sustained  by  any  reasonable  intendment  or  allowable  pre- 
-Bumption.    People  v.  Supervisors,  17  N.  T.  241, 

It  is  to  be  presumed  that  the  legislature  did  not  intend  to 
«zceed  its  jurisdiction,  and  tax  earnings  of  appellant  derived 
from  interstate  commerce  ;  and  this  presumption  must  prevail, 
unless  it  is  clearly  rebutted  by  the  language  of  the  act  itself. 
If  tliat  language  is  susceptible  of  two  constructionB,  one  of 
'which  will  invalidate  the  statute,  and  the  other  of  which  will 
sustain  it,  the  clear  duty  of  the  court  is  to  adopt  the  latter 
construction,  Eudl.  Interp.  St.  247  ;  Opinion  of  Justices,  41 
a.  H.  553.  The  language  of  the  statute  is  that  "  there  shall 
hereafter  be  paid  into  the  treasury  of  this  territory  a  percent- 
Age  of  all  the  gross  earnings  of  the  corporation  owning  or 
operating  such  railroad,  arising  from  the  operation  of  such 
railroad  as  shall  be  situated  within  this  territory."  This 
language  does  not,  in  terms,  extend  to  earnings  on  interstate 
tramc ;  nor  is  it,  in  terms,  limited  to  local  earnings.  The 
language  is  broad  and  general,  and  necessarily  requires  con- 
struction by  the  court  to  determine  its  precise  meaning.  The 
"gross  earnings"  which  were  taxed  were  derived  "from  the 
operation  of  such  railroad  as  shall  be  situated  within  this 
territory."  (If  the  argument  of  respondent  be  correct,  then  it 
forces  us  to  the  conclusion  that  it  was  intended  to  tax  the 
gross  earnings  from  interstate  traffic  whenever  that  traffic 
passed  over  a  part  of  any  railroad  situated  within  the  terri- 
tory. Thus,  if  a  shipment  be  carried  by  appellant  from  St. 
Paul  to  Tacoma,  and  it  receives  $100  as  a  freight  earnings 
therefor,  the  argument  of  respondent  is  that  .these  earnings 
were  intended  to  be  taxed  by  the  act.)  We  think  a  fair  con- 
struction of  the  language  does  not  warrant  the  conclusion. 
Nor  is  there  anything  in  thd  act  which  warrants  this  conclusion 
that  it  was  intended  to  tax  a  proportionate  part  of  these  earn- 
ings, derived  by  comparing  the  number  of  miles  the  shipment 
passed  over  appellant's  railroad  within  the  territory  with  the 
total  number  of  miles  it  passed  over  appellant's  railroad.    In 
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ortler  to  arriTe  at  such  a  coBBtrnctiott,  it  would  be  necessaiy 
to  iuaert  new  and  additional  words  in  tLe  statute  ;  find  this, 
of  coarse,  is  not  permissible.  To  do  so  would  be  to  make  a- 
new  law,  not  to  cofistrue  the  old  one. 

What,  then,  is  Uie  tme  coustmctioD  to  be  placed  on  the 
laognage  ?     li  the  language  is  transposed  and  placed  in  its 

f (toper  order,  it  will  read :  "  All  the  gross  earmngs  arising 
rom  the  operation  of  such  railroad  as  shall  be  situated  with- 
in this  territory."  It  is  obvious  that  the  intent  of  the  legis- 
lature could  not  have  been  to  tax  all  the  gross  earnings  of  anv 
corporation  that  might  happen  to  operate  a  railroad  aitoated. 
within  the  territory.  And  yet  a  strict  grammatiaal  construc- 
tion would  warrant  this  conclusion,  because  the  modifying 
clause,  "  as  shall  be  situated  within  this  territory,"  apparent- 
ly, at  Srst  blash,  applies  to  tlie  word  "railroad,"  immediately 
preceding,  and  is  deHcriptive  of  the  kind  of  railroad  which  the 
corporation  must  operate  in  order  to  come  within  the  pro- 
visions of  the  act  If,  then,  this  clanse  modifies  the  preced- 
ing word  "  railroad,"  the  remarkable  condusion  would  follow 
that  the  appellant,  which  operates  a  railroad  "  situated  within 
this  territory,"  would  be  compelled  to  pay  a  tax  on  "  all  the 
gross  earnings  "  which  it  might  earn  over  its  entire  system. 
8uch  a  construction  of  the  statute  would  be  absurd.  We  think 
the  only  true  construction  is  that  the  clanse  modifies  the 
words,  "  all  the  gross  earnings,"  and  was  intended  to  explain 
what  those  words  meajit.  Striking  out  the  unnecessary  words 
for  the  sake  of  grammatical  correctuess,  and  transposing  the 
modifying  clause,  we  find  that  the  statute,  thns  constrAed, 
reads :  "  All  the  gross  earnings  arising  from  the  operation 
within  this  territory  of  such  railroad."  The  gross  earnings 
derived  from  such  operation  are  the  gross  earnings  on  local 
business ;  for  to  ccHistrue  them  otherwise  would  be  to  impute 
to  the  legislature  an  intent  to  do  an  unlawful  act.  Any  other 
constrncUou  would  invalidate  the  statute,  and  we  do  not  think 
there  is  any  warrant  for  the  court,  by  adopting  an  unnecessary 
conclusion,  to  annul  a  solemn  act  of  a  co-ordijiate  department 
of  government,  passed  in  dae  and  proper  form.  As  under  the 
gross-earnings  law  all  "  property  '  situated  in  the  territory, 
owned  by  the  Northern  Pacific  Railroad  Company,  was  exempt 
from  taxation,  these  lauds  were  exempt  if  they  were  "  prop- 
erty  "  of  the  railroad  company.  If  they  were  not  the  "  prop- 
erty "  of  the  railroad  company,  they  were  exempt  as  lands 
of  the  United  States.  The  complaint  sets  forth  the  proceed- 
ings by  which  the  railroad  company  acquired  tide  to  these 
lauds,  if  any  it  has,  from  the  United  States.  If  those  pro- 
ceedings were  iuHulScieut  to  vest  a  title  in  the  railroad  com- 
pany, the  title   remained  in  the  Government.     All  titles  to 
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land  in  Dakota  came  from  the  gOTemment  of  the  United 
States,  and,  in  the  absence  of  a  showing  that  the  United 
States  has  parted  with  the  title,  the  legal  presumption  is  tHat 
the  title  remains  in  the  QoTemment.  Patterson  v.  Tatum  3 
Sawy.  170.  Consequentlj,  the  lands  described  in  the  bill 
were  exempt  from  taxation  at  the  time  of  the  assessment 
and  levy,  and  snoh  assessment  and  levy  were  void. 

The  only  remaining  question  is,  therefore,  Does  the  com- 
plaint show  such  a  title  in  the  railroad  company  as  will  enable 
it  to  maintain  this  action?  Of  course,  if  plaintiff  ii|,|,(„re„, 
liaa  no  interest  in  these  lands,  their  taxation  and  pikiaantw 
sale  cannot  work  anyinjury  to  it,  and  it  cannot  be  Miauia  m> 
heard  to  complain.  The  third  section  of  the  act  of  J'*^~'"*'•  ** 
Jaly  2,  1864,  granting  lands  to  the  Northern  Paci- 
fie  Bailroad  Company,  is  as  follows :  That  there  be,  and 
"  hereby  is,  granted  to  the  Northern  Pacific  Railroad  Company, 
its  snccessors  and  assigns,  for  the  pnrpose  of  aiding  in  the 
construction  of  said  railroad  and  telegraph  line  to  the  Pacific 
coast,  and  to  secure  the  safe  and  speedy  transportation  of  the 
mails,  troops,  mnnitions  of  war,  and  'public  stores  over  the 
route  of  said  line  of  railroad,  every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers,  to  the  extent 
of  twenty  alternate  sections  per  mile  on  each  side  of  said  rail- 
road  line,  as  said  company  may  adopt,  through  the  territories 
«f  the  United  States,  and  ten  alternate  sections  of  land  per 
mile  on  each  side  of  said  railroad  whenever  it  passes  through 
any  state,  and  whenever  on  the  line  thereof  the  United  States 
has  full  title,  not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other  claims  or  rights 
at  the  time  the  line  of  the  road  is  definitely  fixed,  and  a  plat 
thereof  filed  in  the  o£Sce  of  the  commissioner  of  the  general 
land-o£Gce ;  and  whenever,  prior  to  suid  time,  any  of  said  sec- 
tions or  parts  of  sections  shall  have  been  granted,  sold,  re- 
served, occupied  by  homestead  settlers,  or  pre-empted,  or 
otherwise  disposed  of,  other  lands  shall  be  selected  by  said 
company  in  lien  thereof,  nnder  the  direction  of  tlie  secretary 
of  the  interior,  in  alternate  sections,  and  designated  by  odd  ~ 
numbers,  and  not  qiore  than  ten  miles  beyond  the  limits  of  ' 
said  alternate  section :  provided,  that  if  said  route  shall  be 
found  upon  the  line  of  any  other  railroad  route,  to  aid  in  the 
constrnction  of  which  lands  have  heretofore  been  granted  by 
the  United  States,  as  far  as  tlie  routes  are  upon  the  same  gen- 
eral line,  the  amount  of  land  heretofore  granted  shall  be  de- 
dncted  from  the  amount  granted  by  this  act :  provided,  fur- 
ther, that  the  railroad  company  receiving  the  previous  grant 
of  lands  may  assign  their  interest  to  said  'Northern  Pacific 
BoilrCad   Company,'  or   may   consolidate,   confederate,  uud 
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associate  with  said  compaDy  upon  tlie  terms  named  in  tlie 
first  section  of  this  act :  proviiled,  further,  that  all  mineral 
lands  be,  and  the  same  are  hereby,  excluded  from  the  opera- 
tion of  this  act,  and  in  lien  thereof  a  like  quantity  of  unoccu- 
pied and  unappropriated  agricultural  lands  in  odd-numbered 
sectious,  nearest  to  the  line  of  said  road,  may  be  selected  as 
above  provided  :  and  provided,  further,  that  the  word  '  min- 
eral,' wnen  it  occurs  in  this  act,  shall  not  be  held  to  include 
iron  or  coal :  and  provided,  further,  that  no  money  shall  be 
drawn  from  the  treasury  of  the  United  States  to  aid  in  the 
construction  of  said  'Northern  Pacific  Railroad  Company.'" 
That  this  act  makes  a  grant  in  pr<e«enti  is  determined.  Saya 
the  supreme  court :  As  seen  by  the  term's  of  the.  act,  the  grant 
is  in  prcesenti ;  that  is,  it  purports  to  pass  a  present  title  to 
the  lands  designated  by  alternate  sections,  subject  to  such  ex- 
ceptions and  reservations  as  may  arise  from  sale,  grant,  pre-  ' 
emptiou,  or  Other  disposition  previous  to  the  time  the  definite 
route  of  the  road  is  fixed.  The  language  of  the  statute  ia 
'  that  there  be,  and  hereby  is,  granted '  to  the  company  every 
alternate  section  of  land  designated,  which  implies  that  the 
property  itself  is  passed,  not  any  special  or  limited  interest  in 
it.  The  words  also  import  a  transfer  of  a  present  title,  not  a 
promise  to  transfer  one  in  the  future.  The  route  not  beiug 
at  the  time  determined,  the  grant  was  in  the  nature  of  a  float, 
and  the  title  did  not  attach  to  any  specific  sectious  until  they 
were  capable  of  id eutifi cation,  and  when  once  identified  the 
title  attached  to  them  as  of  the  date  of  the  grant,  except  as  to 
such  sections  as  were  specifically  reserved.  It  ia  in  this  sense 
that  the  grant  is  termed  one  in  prtrsenti ;  that  is,  to  say,  it  is 
of  that  character  as  to  all  lands  within  the  terms  of  the  grant,, 
and  not  reserved  from  it  at  the  time  of  the  definite  location  of 
the  route."  St.  Paul  &  P.  R  Co.  v.  Northern  Pac.  B.  Co.,. 
139  U.  S.  5. 

As  the  grant  is  of  "  every  alternate  section  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to  the  amount  of 
twenty  alternate  Hections  per  mile  on  each  side  of  said  rail- 
road line,"  the  specific  sections  granted  remain  afioat,  and  are 
incapable  of  identification  until  the  line  of  road  is  definitely 
located.  But  when  that  line  is  definitely  fixed  and  a  plat 
thereof  filed  in  the  office  of  the  commissioner  of  the  general 
land-ofiice,  the  base-hne  on  each  side  of  which  the  alternate 
odd-numbered  sections  are  to  be  taken  is  determined.  Bail- 
way  Co.  V.  Dunmeyer,  113  U.  S.  640.  This  act  does  not,  in 
terms,  prescribe  a  lateral  limit  within  which  the  land  granted 
is  to  be  taken.  It  is  of  lands  "to  the  amount  of  twenty  alter* 
uate  sections  per  mile."  In  this  respect  it  difiers  from  every 
preceding  grant  of  lands  made  by  congress  to  aid  in  the  con- 
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stractioD  of  railroads  ;  but,  while  no  lateral  limits  are  made 
in  terms,  it  by  no  means  follows  that  the  filing  of  the  map  of 
definite  location  does  not  identify  any  of  tBe  lands  granted. 
The  grant  being  of  "  every  alternate  section  "  that  was  free 
from  adverse  claims,  no  license  was  given  the  grantee  to  roam 
over  the  public  lands,  taking  odd  sections  at  will.  The  grant 
was  to  be  satisfied  from  the  undisposed  of  nou-mineral,  oiW- 
nnmbered  sections  nearest  to  the  line  of  the  road.  The 
company  was  not  at  liberty  to  pass  beyond  lands  open  to 
appropriation  under  the  grant,  and  take  lands  farther  re- 
moved from  the  line  of  its  road.  This  being  so,  and  as  all 
the  odd-numbered  sections  within  40  miles  on  each  side  of 
plaintiff's  road  would  be  required  to  satisfy  its  grant,  even 
were  there  no  losses  by  reason  of  reservation,  sales,  grants, 
or  the  attachment  of  pre-emption,  or  other  claims  or  rights, 
prior  to  the  filing  of  the  plat  of  definite  location  of  the  road 
in  the  general  land-office,  the  filing  of  the  plat  necessarily 
identified  all  of  the  odd-numbered  sections  of  non-mineral, 
public  land  within  40  miles  of  the  line  as  a  portion  of  the 
grant,  and  causes  the  title  granted  to  attach  thereto  without 
further  selection  on  the  part  of  the  grantee.  Wood  v.  Kail- 
road  Co.,  104  U.  S.  327,  10  Am.  &  Eng.  K  Cas.  611 ;  Vance 
V.  Kailroad  Co.,  12  Neb.  234,  10  Am.  &  Eng.  K  Cas.  623; 
St.  Paul  &  P.  R  Co.  V.  Northern  Pac.  E.  Co.,  139  U.  S.  11. 

These  conaideratious  justify  the  conclusion  that  the  act  of 
July  2, 1864,  in  effect,  although  not  in  terms,  fises  a  lateral  limit 
of  40  miles  on  each  side  of  the  line  of  the  road  within  which 
every  alternate  section  of  non-mineral  land,  designated  by 
odd  numbers,  and  which  was  not  reserved,  sold,  granted,  or 
otherwise  disposed  of,  and  is  free  from  pre-emption  or  other 
claim  or  rights  at  the  time  the  plat  of  the  definite  location  of 
the  road  is  filed  with  the  commissioner  of  the  general  land- 
office,  is  identified  by  fixing  the  line  as  granted.  The  lan- 
guage of  the  indemnity  provision  confirms  this  construction. 
"  And  whenever,  prior  to  said  time,  any  of  said  sections  or 

Eiarts  of  sections  shall  have  been  granted,  sold,  etc.,  other 
Ands  shall  be  selected,  not  more  than  ten  miles  beyond  the 
limits  of  said  alternate  sections," — is  intelligible  only  upon 
the  theory  that  a  lateral  limit  is  to  be  understood.  "Any  of 
said  sections  or  parts  of  sections "  necessarily  refers  to  the 
sections  within  the  limits  of  20  alternate  sections,  or  40  miles 
on  each  side  of  the  road ;  and  the  provision  that  the  indem- 
nity shall  be  selected  "  not  more  than  ten  miles  beyond  the 
hmits  of  said  alternate  sections"  plainly  means  that  such 
selections  must  be  made  not  more  than  10  miles  beyond  the 
40-mile  limit,  or  not  more  than  40,  and  within  50,  miles  of  the 
road.     It  is  within  this  indemnity  belt  that  the  lands  described 
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in  the  complaint  are  located.  Wlieo  nud  in  irhat  manner  is 
the  title  to  land  within  the  iudemnity  belt  acquired  ?  The 
granting  terms  of  the  a&t  ate  such  as,  atanding  alone,  would 
make  a  grant  ol  quantity.  U.  S.  v.  Baibroad  Co.,  98  U.  S.  334. 
Thej  are  of  "  lands  to  the  amount  of  twenty  alternate  sections 
per  mile."  In  this  respect  this  grant  differs  radically  from 
mast  railroad  land  grants,  which  are  of  "  every  alternate  sec- 
tion per  mile  designated  by  odd  onmbers  for  six  [or  ten]  sec- 
tions in  width,  on  each  side  of  said  road."  But  the  granting 
terms  are  somewhat  restrained  and  modified  by  the  indemnity 
provisions.  By  these  provisions,  as  contained  in  the  original 
act,  the  limit  in  which  the  quantity  granted  must  be  satisfied, 
if  at  all,  is  restricted  to  the  belt  inclosed  within  the  IS-mUe 
limits  CD  each  side  of  the  line.  And  the  terms  of  the  act 
giving  the  right  to  select  indemnity  for  such  lands  as  had 
been  granted,  sold,  reserved,  occupied  by  homestead  settlers, 
or  pre-empted,  or  otherwise  dispoBed  of,  by  implication  for- 
bids the  taking  of  indemnity  for  a  deficiency  in  quantity  aris- 
ing from  other  causes,  if  any  there  are.  IJxpresaio  anias  est 
exdmio  alterins.  The  indemnity  provision  is  broad  enough  to 
include  all  possible  modes  of  disposition  of  laud.  But  it  is 
not  intended  to  supply  a  deficiency  in  the  quantity  granted 
of  40  sections  per  mile  arisiitg  from  the  non-esistence  of  such 
quantity  of  laud  within  40  miles  of  the  line  on  each  side,  and 
where  the  grant  overlaps  large  meandering  bodies  of  water. 
Subject  to  these  modifications,  the  grant  is  one  in  quantity ; 
that  is,  it  grants  to  the  Northern  Pacific  Bailroad  Company 
an  amount  of  land  equal  to  the  amount  of  land  included  with- 
in odd-numbered  sections  within  the  limits  of  a  belt  40  miles 
in  width  on  each  side  of  the  line  of  the  road,  provided  that 
amount  can  be  found  within  the  limits  of  a  belt  50  miles  in 
width  on  each  side  of  said  liue  ;  the  lands  within  the  40-mile 
limit  to  be  first  exhausted.  The  quantity  granted  is  fui-ther 
subject  to  a  reduction  by  the  existence  of  the  state  of  facte 
contemplated  in  the  first  proviso :  "  That,  if  said  route  shall 
be  found  upon  the  line  of  any  other  railroad  route,  to  aid  in 
the  construction  of  which  lands  have  heretofore  been  granted 
by  the  United  Stetes,  as  far  as  the  routes  are  upon  the  same 
general  line  the  amount  of  lands  heretofore  granted  shall  be 
deducted  from  the  amount  granted  by  this  act."  To  this  ex- 
tent the  amount  of  lands  granted  to  the  plaintiff  is  reduced. 

By  the  joint  resolution  approved  May  31,  1870  (16  St.  p. 
378),  congress,  anticipating  that  the  plaintiff  would  find  diffi- 
culty in  securing  the  amount  of  land  granted  within  the  limits 
designated  in  the  act  of  July  2,  1864,  provided  that,  "in  the 
event  of  there  not  being  in  any  state  or  territory  in  which  said 
main  line  or  branch  may  be  located,  at  the  time  of  the  final 
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locatjon  thereof,  tlie  amomits  of  land  per  mile  granted  bj 
coDgreaa  to  said  compaoj,  within  the  limits  prescribed  by  i^ 
character,  then  said  company  shall  be  entitled,  under  the 
directions  of  the  secretary  of  the  interior,  to  receive  so  many 
sections  of  land  belonging  to  the  United  States,  and  desig- 
nated by  odd  numbers,  in  said  territory  or  state,  within  ten 
miles  ou  each  side  of  said  road,  beyond  the  limits  prescribed 
in  said  charter,  as  wiU  make  up  such  deficiency  on  said  line 
or  branch,  except  mineral  and  other  lands,  as  excepted  in  the 
charter  of  said  company  of  1864,  to  the  amount  o!  the  lands 
that  have  been  granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  pre-empted,  or  otherwise  disposed  of  subsequent 
to  the  passage  of  the  act  of  July  2, 1864."  The  phrase  in  this 
resolution, "  the  amount  of  lands  per  mile  granted  by  congress 
to  said  company  within  the  limits  prescribed  by  its  charter," 
includes  lands  within  place  and  indemnity  limits.  Railroad 
Co.  V.  U.  a.,  36  Fed.  &ep.  282.  This  language  is  inconsistent 
with  any  idea  save  that  of  a  grant  of  quantity.  Were  the 
grant  of  specific  sections  with  a  mere  right  to  select  indemni^ 
Kir  sach  portions  thereof  as  had  been  previouslv  appropriated, 
there  could  not  be  a  deficiency  at  the  time  of  the  final  loca- 
tion of  the  road  of  the  "  amount  of  the  lands  granted  per 
mile."  The  "  amount  of  lands  granted  "  would  be  simply  the 
amount  of  lands  remaining  undisposed  of  within  the  place 
limits  at  the  date  of  fixing  the  definite  location  of  the  road, 
since  the  grant  is  in  terms  of  such  unappropriated  lands  only. 
The  "  amount  of  lands  per  mile  "  is  obviously  the  amount  of 
20  sections  per  mile  on  eacli  side  of  the  line,  bubject  to  defi- 
ciencies arising  from  their  non-existence,  or  having  been  previ- 
ously granted  to  aid  in  the  construction  of  another  railroad, 
having  its  line  on  the  same  general  route.  The  description 
of  this  amount  as  "granted  by  congress  "  is  plainly  expressive 
of  the  iutent  of  that  body.  This  resolution  and  the  original 
act  are  tn  pari  materia,  and,  though  enacted  at  difi'erent  times, 
are  to  be  treated  prospectively,  and  construed  together,  as 
though  they  constituted  a  single  act.  Sutb.  St.  Const.  §  283 ; 
Converse  v.  U.  S.,  21  How.  463 ;  Eailroad  Co.  v.  Harden,  46 
Fed.  Rep.  602,  51  Am.  &  Eng.  R.  Gas.  236. 

It  is  a  matter  of  public  notoriety  and  general  history  that 
at  the  time  this  resolution  was  passed  the  railroad  company 
had  not  fixed  the  general  or  definite  route  of  any  portion  of 
its  line.  It  had  done  nothing.  It  appears  in  mauy  of  the. 
public  documents  printed  for  public  distribution  by  the  Gov- 
ernment that  no  portion  uf  the  general  route  even  was  fixed 
prior  to  August,  1870.  Referring  to  the  amendment  to  this 
act  made  by  the  act  approved  July  15,  1870,  the  snprftme 
court  says,  in  the  case  of  Railroad  Co.  v.  Traill  Co.,  115  U. 
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S.  600,  26  Am.  &  Eiig.  B.  Cas.  364,  that  the  power  to  amend 
in  that  instance  was  exercised  "  before  the  company  hod  built 
a  mile  of  road,  or  earned  an  acre  of  land,  or  in  anj  other 
manner  secured  on  equitable  r^;ht  to  the  lands."  And,  al- 
though thifl  fact  does  not  appear  in  the  pleadinss,  we  think 
the  court  can  fairly  take  judicial  notice  thereoi.  Bybee  v. 
Railway  Co.,  26  Fed.  Bep.  588,  139  U.  S.  674,  24  Am.  &  Eng. 
B.  Cas.  127.  Under  these  circumstances  the  interpretation 
placed  by  congress  on  this  resolution  in  the  orifnnal  act 
should  be  adopted  and  followed  by  the  courts.  "  If  a  thing 
contained  in  a  subsequent  statute  be  within  the  reason  of  a 
former  statute,  it  shaU  be  taken  to  be  within  the  meaning  of 
that  statute ;  and  if  it  can  be  gathered  from  a  subsequent 
statute  t'n  pari  materia  what  meaning  the  legislature  attached 
to  the  words  of  a  former  statute,  they  will  amount  to  a  legis- 
lative declaration  of  its  meaning,  and  will  govern  the  con- 
struction of  the  first  statute."  U.  S.  v.  Freeman,  3  How.  564. 
"  Where  it  can  be  gathered  from  a  latter  act  that  the  legisla- 
ture attached  a  certain  meaninf^  to  an  earlier  cognate  one, 
this  would  be  taken  as  a  legislative  declaration  of  ite  meaning 
there."  Endl.  Interp.  St  §366.  And  see  Suth.  St  Const  § 
402  ;  Philadelphia,  etc.,  B.  Co.  v.  Catawiesa  B.  Co.,  53  Fa.  St 
61 ;  U.  S.  V.  Gilmore,  8  Wall.  330;  U.  S.  v.  Alexander,  12 
Wall.  180.  The  indemnity  lands  are  therefore  granted  equally 
with  the  place  lands,  or  lands  within  the  40-miIe  limits,  by 
this  act.  They  are  of  the  *'  amount  of  twenty  sections  per 
mile "  grunted,  and  the  words,  "  thereby  and  hereby  is 
granted,"  apply  to  them,  and  pass  the  title.  The  only  dis- 
tinction between  the  two  classes  uf  land  is  the  method  by 
which  they  are  identified.  Once  identified,  the  compauy  h^ 
the  same  title  to  the  one  as  to  the  other.  The  indemnity 
provisiou  does  not  make  an  additional  grant,  but  simply 
points  out  the  method  by  which  lands  already  granted  may 
be  identified. 

Qrants  of  this  nature  are  not  new.  By  the  seventh  section 
of  the  Nevada  enabling  act,  approved  March  21,  1864  (13  St 
p.  32),  congress  provided  "  that  sections  sixteen  and  thirty-six 
in  every  township,  and,  where  such  sections  have  been  sold 
or  otherwise  disposed  of  by  any  act  of  congress,  other  lands, 
equivalent  thereto,  in  legal  subdivisions  of  not  less  than  one- 
quarter  section,  and  as  contiguous  as  may  be,  shall  be,  and 
herebr  are,  granted  to  sold  state  for  support  of  common 
schools."  The  supreme  court  held  that  "  tnis  was  to  grant  to 
the  state  t'n  prceaenti  a  quantity  of  land  equal  in  amount  to  the 
sixteenth  and  thirty-sixth  sections,  the  grant  to  take  effect 
when  the  status  of  the  lands  was  fixed  by  survey  and  thej 
were  capable  of  identification.    Congress,  however,  reserrei^ 
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until  thiB  was  done,  the  power  of  disposition,  and  if,  in  the  exer- 
cise of  thia  power,  the  whole  or  any  part  of  a  sixteenth  or 
thirty-sixth  section  had  been  disposed  of,  the  state  was  to  be 
compensated  by  other  lands  equal  in  quantity,  and  as  near  as 
may  be  in  quality.  »  *  *  Congress  said  to  the  people  of  the 
territory :  '  Ton  shall,  if  you  decide  to  come  into  the  Union, 
have  for  the  use  of  schools  a  quantity  of  land  equal  to  two 
sections  in  each  township,  and  the  identical  sections  them- 
selyes,  if  on  snrrej  no  one  else  has  any  claim  to  them.' " 
Heydenfeldt  v.  Mining  Co.,  93  U.  8.  634. 

In  Hedrick  v.  Hughes,  15  Wall.  123,  a  similar  grant  re- 
ceived a  similar  construction.  In  Minneapolis  &  St.  G.  K.  Co. 
V.  Duluth  &  TV.  K  Co.,  45  Minn.  104,  46  Am.  &  Eng.  R.  Cas. 
473,  the  supreme  court  of  Minnesota  held  a  grant  of  "  an 
amount  of  swamp  lands  equal  to  ten  sections  per  mile  for  each 
mile  of  said  road  '•hat  may  be  completed,  to  be  selected 
within  ten  miles  on  each  side  of  said  road,  and,  in  case  there 
is  not  sufficient  amount  of  said  swamp  lands  unsold  or  unap- 
propriated within  each  ten-mile  section  of  said  road  as  com- 
pleted, then  said  company  shall  have  the  privilege  of  locating 
the  deficiency  on  any  of  the  swamp  lands  belonging  to  or  to 
accrue  to  the  state,  not  otherwise  previously  disposed  of, 
within  the  counties  of  St.  Louis,  Lake,  and  Cook,  and  no 
other  counties  in  the  state,"  to  be  a  grant  of  quantity  if  that 
quantity  could  be  obtained  within  these  limits,  and  to  vest 
title  to  the  lands  to  be  selected  outside  the  10-miIe  limits, 
upon  their  identification,  equally  with  those  within  those 
limits.  In  Railway  Co.  v.  Brown,  24  Minn.  517,  a  similar 
•  construction  was  placed  upon  another  grant  analogous  to  that 
of  plaintiff  in  its  provisions. 

As  we  have  seen,  when  the  line  of  the  road  is  definitely 
located,  and  a  plat  thereof  filed  in  the  office  of  the  commis- 
sioner of  the  general  land-office,  the  grant,  previously  a  float, 
acquired  precision.  The  sections  within  the  40-miIe  or  place 
limits  become  sasceptible  of  identification.  The  indemnity 
limits  themselves  are  defined.  The  number  of  acres  required 
to  satisfy  the  grant,  and  which  are  to  be  taken  within  the 
indemnity  limits,  is  fixed ;  and  the  grant,  previously  a  float, 
both  as  to  exact  quantit;^  and  location,  becomes  a  specific 
quantity  to  be  taken  witmn  a  defined  limit.  As  said  by  the 
supreme  court;  "When  the  line  was  fixed,  which  we  have 
already  said  was  by  the  filing  of  the  plat  of  definite  location 
in  the  office  of  the  commissioner  of  the  general  land-office, 
then  the  criterion  was  established  by  which  the  lands  to 
which  the  road  had  a  right  were  to  be  determined.  Topo- 
graphically, this  determined  which  were  the  ten  odd  sections 
on  each  side  of  that  road  where  the  surveys  had  been  made. 
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This  filing  of  the  map  of  definite  location  fnmislied  also  the 
meaos  of  determining  what  lands  had  been  previoaslj  to  that 
moment  sold,  reserved,  or  otherwiBe  disposed  of  by  the  United 
Htatea,  and  to  which  a  pre-emption  or  homeBteod  claim  had 
attached ;  for  by  examining  a  plat  of  this  land  in  (he  office  ol 
the  register  and  receiver,  or  in  the  general  land-office,  it  could 
have  readily  been  seen  if  any  of  the  odd  sections  within  the 
ten  miles  of  the  line  bad  been  sold  or  disposed  of,  or  reserved, 
-  or  a  homestead  or  pre-emption  clum  had  attached  to  any  of 
them.  In  regard  to  all  snch  sections,  ther  were  not  granted. 
The  express  and  uneqnivooal  language  of  the  statute  is  that 
the  odd  sections,  not  in  this  condition,  are  granted."  Bail- 
road  Co.  V.  Dunmeyer,  113  U.  8.  640. 

The  company,  after  filing  the  plat  of  definite  location,  has 
the  title  to  a  fixed  amount  of  land,  to  be  selected  by  it,  nnder 
the  directions  of  the  secretary  of  the  interior,  from  among 
the  odd-nnmbered  sections  of  anappropriated  land  within  the 
indemnity  limits.  To  the  extent  of  this  quantity  the  Govern- 
ment title  to  the  odd-nnmbered  sections  is  divested ;  and, 
assuming  that  the  Government  had  the  right  to  locate  thia 
qnantity,  and  designate  the  particular  parcels  to  be  taken  in 
satisfaction  thereof,  and  the  right  to  say  where  it  should  not 
be  taken,  with  the  consequent  right  to  dispose  of  the  surplus 
before  satisfying  the  grant  (an  assumption  by  no  means  war- 
ranted by  the  language  of  the  act),  yet  it  would  be  obliged  to 
retain  a  sufficient  quantity  nf  lands  to  satisfy  this  grant.  U. 
S.  V.  McLaughlin,  127  U.  8.  428;  Minneapolis  &  S.  C.  B.  Co. 
V.  Dulnth  &W.  R  Co.,  45  Minn.  104,  46  Am.  &  Eng.  B.  Cas. 
473.  The  sole  purpose  of  the  selection  under  a  grant  of  ' 
qnantity  is  to  identify  the  specific  parcels  granted,  and  so 
attach  thereto  the  vested  title.  It  does  not  operate  to  create 
a  new  title  or  interest.  It  but  defines  the  particular  object 
upon  which  the  previous  general  gift  shall  operate ;  and,  if 
that  particular  object  is  ascertained  or  pointed  out  in  any 
other  manner,  a  selection  is  unnecessary.  Thus,  if  at  the  time 
of  tlie  definite  location  of  the  line  of  the  road  it  should  appear 
tliat  there  were  not  more  unappropriated  lands  withiii  the 
indemnity  limits  than  were  sufficient  to  satisfy  the  quantitr 
to  be  tiikeu  thorefrom,  or  if  at  first  there  were  more  than  suf- 
ficient, and  the  quantity  should  be  subsequently  reduced 
from  any  cause  until  the  quantity  granted  equalled  the  number 
of  acres  applicable  to  the  satisfaction  thereof,  the  grant  would 
at  once  attach  to  those  remaining  lands,  vesting  in  the- grantee 
the  title  thereto  without  either  selection  or  approval  uiereof. 
U.  8.  V.  McLaughlin,  127  U.  S.  428,  Minneapolis  <fe  S.  C.  R. 
Co.  V.  Duluth  &  W.  £.  Co.,  45  Minn.  104,  46  Am.  &  Eng.  B. 


BcizedbyGoOglC 


VOL.  58]  TAXATION.  663 

Caa.  473 ;  St  Paul  A  P.  K.  C!o.  v.  Nortbern  Pac.  B.  Ca,  139 
U.  S.  1. 

Whea  all  of  the  odd-onmbered  sections  are  neceesar;  to 
give  the  qaantitj  granted  there  can,  of  coarse,  be  uo  Belec- 
tioB.  There  is  no  choice  to  be  taken  from  among  a  number. 
The  indemnity  lands  would  be  as  fnllj  identified  as  the  place 
lands.  "The  title  to  the  alternate  sections  to  be  taken  within 
the  limit,  when  all  the  odd  sections  are  granted,  becomes 
fixed,  ascertained,  and  perfected  in  each  case  by  this  location 
of  the  line  of  railroad."^  St  Paul  &  S.  C.  E.  Co.  v.  Winona  & 
St  P.  B.  Co.,  112  U.  8.  726 ;  "Wood  v.  Kailroad  Co.,  104  U.  8. 
329,  10  Am.  &  Eng.  R.  Cas.  611. 

In  St.  Paul  &  P.  E.  Co.  v.  Northern  Pac.  R  Co.,  139  U.  8. 
I,  389, — an  action  brought  to  determine  the  title  to  lands 
within  the  confiicting  bmits,  both  place  and  indemnity,  of 
congressioual  grants  made  to  aid  in  the  construction  of  two 
roads, — it  was  strenuously  nrged  that  there  had  been  no 
selection  shown  on  the  part  of  the  Northern  Pacific  Company 
to  certain  indemnity  lands.  It  was  established  that  there 
were  not  at  the  time  of  the  definite  location  of  the  Northern 
Pacific  Bailroad,  sufficient  lands  within  the  indemnity  limits, 
subject  to  appropriation  fo^  the  purpose,  to  make  up  for  the 
deficiency  within  the  place  limite.  Says  the  court :  "  As  to 
the  objection  that  no  evidence  was  produced  of  any  selection 
by  the  secretary  of  the  interior  from  the  indemnity  lands  to 
make  np  for  the  deficiency  found  in  the  lauds  within  the  place 
limits,  it  is  sufficient  to  oDserve  that  all  the  lands  within  the 
indemnity  limits  only  made  np  in  part  for  those  deficiencies. 
There  was,  therefore,  uo  occasion  for  the  exercise  of  the  judg- 
ment of  the  secretary  of  the  interior  in  selecting  from  them, 
for  they  were  all  appropriated."  This  language  is  consistent 
onlv  with  the  assumption  of  an  existing  grant  of  quantity  to  be 
satisfied  from  the  indemnity  limits,  it  is  totally  iuapplicable 
to  a  grant  of  a  mere  right  to  initiate  a  new  right  or  interest 
lands  by  a  selectioa.  Of  such  a  right  the  supreme  court  has 
said  :  "Was  there  a  vested  right  in  the  company  during  all 
this  time  to  have  not  only  these  lands,  but  all  the  other  odd 
sections  within  the  twenty-mile  limits  on  each  side  of  the  line 
of  this  road,  await  its  pleasure?  Had  the  settlers  in  that 
populous  region  no  right  to  buy  of  the  Government  because 
the  company  might  choose  to  take  them,  or  might  after  all 
this  delay,  find  out  Ihat  they  wete  necessary  to  make  up 
deficieiicies  in  other  quarters  ?  How  long  were  such  lands 
to  be  withheld  from  market,  and  withdrawn  from  taxation, 
and  forbidden  to  cultivation  ?  It  is  true  that  in  some  cases 
the  statute  requires  the  land  department  to  withdraw  the  laud 
within  these  second  limits  from  market,  and  in  others  the 
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officers  do  so  Tolootarilj.  Tliis,  hoveTer,  is  to  give  the  com- 
pacj  reasonable  time  to  ascertaiu  its  deficiencies  and  make 
its  selections.  It  by  no  means  implies  a  vested  right  in  said 
company,  inconsistent  with  the  right  of  the  Government  to 
Bell,  or  of  any  other  company  to  select^  which  has  the  same 
right  of  selection  within  tnoBe  limits.  £&ch  company,  having 
the  right  of  such  selection  in  such  case,  and  having  no  other 
right,  is  booud  to  exercise  that  right  with  reasonable  dili- 
gence ;  and,  when  exercised  in  accordance  with  the  atatate,  it 
becomes  entitled  to  the  lands  so  selected."  St.  Panl  &  B.  C. 
B.  Co.  V.  Winona  &  St.  P.  R.  Co.,  112  U.  S.  732.  Again  :  "A 
right  to  select,  then,  within  certain  limits,  in  case  of  a  de- 
ficiency within  the  ten-mile  limit,  was  alone  conferred ;  not  a 
right  to  any  specific  land  or  lands  capable  of  any  identifi- 
cation by  any  principle  of  law  or  rales  of  measurement. 
Jfeither  locality  uor  quantity  is  given  from  which  such  lands 
should  be  ascertained.  If,  therefore,  when  such  selection 
was  to  be  made,  the  land  from  which  the  deficiency  was  to 
be  supplied  had  been  appropriated  by  congress  for  other 
purposes,  the  right  of  selection  became  a  barren  right ;  for 
until  selection  was  made  the  title  remained  in  the  Qovemment, 
subject  to  its  disposal  at  its  pleasure."  £ansas  Fac.  B.  Co. 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  112  U.  S.  414,  26  Am.  &  Eng. 
K.  Cas.  506. 

In  Railroad  Co.  v.  Frice  Co.,  133  U.  8.  496,  41  Am.  &  Eng. 
R.  Cas.  669,  the  court  construing  a  grant  of  specific  lands, 
with  a  right  to  select  indemnity,  says  of  the  indemnity  lands : 
"  For  such  lands  no  title  could  pass  to  the  company,  not  only  • 
until  such  selections  were  made  by  the  agents  of  the  state, 
appointed  by  the  governor,  but  nutil  such  selections  were  ap- 
proved by  the  secretary  of  the  interior.  *  *  *  The  govern- 
ment was,  indeed,  under  a  promise  to  give  the  company 
indemnity  lauds  in  lieu  of  what  might  be  lost  by  the  causes 
mentioned.  Sut  such  promise  passed  no  title,  and,  until  it 
was  executed,  created  no  legal  interest  which  could  be  en- 
forced by  the  courts."  And  to  the  same  effect  in  the  con- 
struction of  similar  grants,  see  Chicago,  M.  &  St.  P.  Ry.  Ga 
V.  Sioux  City  &  St.  P.  R.  Co.,  117  U.  S.  406,  24  Am.  &  Eng.  R. 
Cas.  100 ;  Barney  v.  Railroad  Co.,  117  U.  8.  228,  26  Am.  4 
Eng.  E.  Cas.  52^. 

The  impossiSility  of  reconciling  these  decisions  with  the 
decision  in  8t  Paul  &  P.  B.  Co.  v.  Northern  Fac  R.  Co., 
snpra,  except  under  the  theory  that  the  Northern  Pacific  act 
vested  in  the  grantee  more  than  a  mere  right  to  initiate  a  title 
by  selection  in  the  indemnity  limits,  is  apparent ;  and  we 
think  the  supreme  court  in  that  case  settled  that  this  act 
made  a  grant  of  quantity.     Wherever  the  area  of  lands  within 
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iha  iodeiDiiitr  limits  sabject  to  the  st&nt  exceeds  the  area  of 
lands  granted,  the  graut  remams,  withia  those  limits,  a  float 
A  eelection  is  neceasarj  to  identify  the  particular  lands,  and 
attach  thereto  the  title  granted.  When  the  selection  and 
location  is  made  pursuant  to  the  act  of  lands  subject  to  selec- 
tion, the  general  gift  of  quantity  becomes  a  gift  of  the  specific 
lands  selected.  Testing  in  the  railroad  company  a  perfect  and 
absolute  title  to  the  same.  Patterson  v.  Tatum,  3  Sawy.  166 ; 
Doll  V.  Meador,  16  CaL  320  ;  Minneapolis  &  Si  C.  R  Co.  v. 
Duluth  &  W.  R.  Co.,  45  Minn.  104,  46  Am.  &  Eng.  R.  Gas. 
473  ;  Railroad  Co.  v.  "Wiggs,  43  Fed.  Rep.  333  ;  Wardwell  v. 
Paige,  9  Oreg.  521. 

The  facts  alleged  in  the  complaint  sufficiently  show — J^rst, 
a  deficiency  in  the  amount  of  lands  within  what  we  may  call 
the  "  place  limits  "  of  the  grant  to  w^ich  plaintiff  was  enti- 
tled ;  second,  the  existence  of  the  lands  at  the  time  of  selec- 
tion, properly  snbject  thereto ;  third,  a  selection  of  the  lands 
here  involved  by  the  company  "  under  and  in  accordance 
with  the  directions  of  the  secretary  of  the  interior."  This 
phrase  appears  to  us  to  indicate  that  the  selections  were  made 
in  the  manner  required  by  the  regulations  promulgated  by 
the  secretary  in  conformity  with  pre-existing  rules.  We  do 
not  think  it  imports,  as  used,  au  approval  of  the  selection  by 
the  secretary.  This  allegation,  objectionable,  perhaps,  as  a 
conclusion  of  law,  is  defined  by  a  stetement  of  tne  manner  of 
making  the  selections,  thus :  "  Plaintiflf  made  the  selection 
aforesaid  by  filing  with  the  register  and  receiver  of  the  local 
land-office  of  the  district  on  which  said  lands  were  located 
lists  designating  the  parcels  of  land  so  selected,  and  the  tracts 
within  forty  milet  of  the  railroad  in  the  territories,  and  twenty 
miles  therefrom  in  the  state,  lost  to  the  company  as  aforesaid, 
and  in  lieu  of  which  the  same  were  selected  ;  and  paid  to  the 
register  and  receiver  the  selection  foes  required  bylaw.  Said 
lists  were  allowed  and  approved  by  said  register  and  receiver, 
and  said  fees  were  accepted  bj  them;  under  and  in  accord- 
ance with  a  circular  of  instructions  to  them  from  the  commis- 
sioner of  the  general  land-office,  by  direction  of  the  secretary 
of  the  interior,  by  reason  of  which  facts  plaintiff  claims  to 
have  acquired  an  interest  in  all  of  said  lands  so  selected. 
Said  secretary  of  the  interior  has,  since  the  selections  afore- 
said were  made,  modified  and  changed  the  conditions  tb  be 
performed  by  the  company  in  completing  said  selections,  and 
claims  the  right  to  require  said  lists  to  be  modified  by  said 
company  before  be  shall  finally  approve,  allow,  and  adjust 
'  said  selections ;  and  claims  tliat  the  railroad  company  has 
acquired  no  legal  or  equitable  title  therein." 
It  is  aaid  these  allegations  ace  insufficient  to  show  a  title  in 
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plaintiff,  in  that  it  ia  uot  alleged  tliat  the  secretary  of  the  inte- 
rior has  approved  these  selections.  We  do  not  think  such 
allegatioQ  is  necessary.  We  think  the  complaint  shows  a 
(^ood  title  in  plaintiff  to  these  indemnity  lands.  We  are  un- 
able to  aee  in  what  way  this  title  is  dependent  apon  the  secre- 
tary's approval  of  the  lists.  Certainly  the  act  does  not  in 
terms  require  such  approval,  nor  do  we  think  there  is  anj- 
thinK  in  the  act  fromwhich  such  a  condition  precedent  to  the 
vesting  of  the  title  in  the  grantee  ooold  be  fairly  implied. 
The  act  in  terms  provides  that  for  the  specified  deficiencies 
"  other  lands  shall  be  selected  by  said  company  in  lien 
thereof,  under  the  directions  of  the  secretary  of  the  interior, 
in  alternate  sections,  and  designated  by  odd  numbers,  not 
more  than  ten  miles  beyond"  the  forty-mile  limit.  It  has 
been  urged  that  the  Jjhrase,  "  nnller  the  direction  of  the  sec- 
retary of  the  interior,"  is  equivalent  to,  and  is  intended  to 
convey  the  same  meaning  as,  "  subject  to  the  approval  of  the 
secretary  of  the  interior."  Such  is  not  the  plain  and  ordi- 
nary meaning  of  the  terms  used.  "Direction,"  says  Mr. 
Webster,  is  an  "  order  prescribed,  either  verbally  or  written  ; 
iustructions  in  what  manner  to  proceed.  The  employer  gives 
directions  to  his  workmen ;  the  physician  to  his  patient." 
LoitD  CoLERiDQE,  defining  the  phrase  "under  the  uirectiou 
of,"  says  :  "  Work  is  done  by  the  direction  of  the  board,  who 
were  represented  by  the  surveyor.  It  is  to  be  done  in  the 
manner  in  which  they  should  prescribe,  and  is  therefore  done 
nuder  their  direction."  Newton  v.  Ellis,  6  El.  &  Bl.  124  To 
make  the  selections  "under  the  directions  of  the  secretary  of 
the  interior "  is  to  make  them  in  accordance  with  the  rules 
and  regulations  prescribed  by  him.  The  object  of  this  pro- 
vision is  undoubtedly  that  the  interior  department  and  the 
public  may  be  advised  as  to  what  lands  are  appropriated 
under  the  grant,  and  thereby  withdrawn  from  settlement  and 
entry  as  a  part  of  the  public  domain,  and  that  the  Government 
may  be  advised  when  the  quantity  grant  is  satisfied.  To  se- 
cure these  purposes  and  uniformity  in  the  manner  of  selec- 
tion, the  secretary  was  authorized  to  prescribe  the  procedure 
to  which  the  company  must  conform  in  making  the  selections. 
But  it  is  in  terms  prescribed  that  the  "  lauds  shall  be  selected 
by  said  company. '  To  "  select,"  says  Mr.  Webster,  is  "  to 
choose  and  take  from  a  number ;  to  take  by  preference  from 
among  others ;  to  pick  out ;  to  cull."  This  power  of  choice 
is  to  be  from  among  all  the  unappropriated  odd-nambered 
sections  of  land  "  not  more  than  ten  miles  beyond  "  the  forty- 
mile  limits.  It  is  to  be  exercised  by  "said  company."  This. 
phrase  renders  clear  the  interpretation  to  be  given  to  the 
wiirds,  "  under  the  direction  of  the  secretary  of  vtB  interior." 
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The  clause  must  be  so  construed  tliat  both  these  phrases  may 
stand  together,  and  both  be  given  their  full  force  and  mean- 
ing. A  couBtruction  of  the  phrase,  "  under  the  direction  of 
the  secretary  of  the  interior,"  which  would  vest  him  with 
power  to  dispose  of  the  indemnity  lands  after  the  right  of  se- 
lection had  attached,  or  vest  him  with  authonty  arbitrarily  to 
refuse  to  recognize  a  selection  made  by  the  company  in  proper 
manner,  npon  a  proper  basis,  of  lands  subject  to  the  right  of 
selection,  or  by  neglect  or  refusal  to  approve  the  selections 
prevent  the  title  to  the  indemnity  hmds  from  vesting  in  the 

frantee,  would  deprive  the  company  of  the  right  of  selection, 
t  would  make  the  words  "by  said  company"  surplusage, 
and  deprive  them  of  any  effect  whatsoever. 

It  is  a  principle  of  law  that,  in  the  absence  of  language 
expressly  vesting  in  the  grantee  the  right  to  locate  a  float,  the 
right  of  location  remains  in  the  state.  U.  S.  v.  McLaughlin, 
127  U.  8.  428.  In  the  Northern  Pacific  act  this  right  of  se- 
lection is,  in  so  many  words,  given  to  the  grantee  ;  and,  the 
intention  of  congress  to  alter  the  ordinary  rule  being  so  ex- 
pressly stated,  the  statute  must  receive  such  a  construction  as 
will  give  that  intention  effect.  This  construction  is  in  accord- 
ance with  the  spirit  of  this  act.  As  we  have  seen,  the  inten- 
tion of  confess  was  to  give  to  the  company  a  certain  quantity 
of  lauds.  Extraordinary  care  was  taken  to  secure  the  suc- 
cessful execution  of  this  intention.  By  the  sixth  section  of 
the  act  provision  was  made  for  the  reservation  of  the  lands 
from  -safe,  pre-emption,  or  entry,  before  or  after  they  were 
surveyed,  immediately  upon  the  fixing  of  the  general  route  of 
the  road,  and  long  prior  to  the  time  when  the  lands  would  be 
defined  by  filing  the  plat  of  definite  location.  "The  object  of 
the  law  in  this  particular  is  plain.  It  is  to  preserve  the  land 
for  the  company,  to  which,  in  aid  of  the  construction  of  the 
road,  it  is  granted."  Buttz  v.  Railroad  Co.,  119  U.  8.  72,  29 
Am.  &  Eng.  K.  Cas.  455 ;  St.  Paul  &  P.  B.  Co.  v.  Northern 
Pae.  R.  Co.,  139  U.  8.  1.  Six  years  later  a  second  indemnity 
belt  was  provided,  to  be  resorted  to  in  certain  contingencies, 
to  secure  to  the  company  "  the  amount  of  lands  per  mile 
granted."  And  it  is  inconceivable  that  congress,  having  taken 
such  es.traordinary  precaution  to  secure  to  the  company  this 
quantity  of  land,  yet  intended  to  leave  it  within  the  power  of 
a  subordinate  official  of  a  co-ordinate  branch  of  the  Govern- 
ment to  defeat  this  purpose  by  arbitrarily  refusing  to  sanetioii 
with  his  approval  tne  selections  made  by  the  company,  or 
disposing  of^the  lands  for  other  purposes. 

The  position  that  approval  by  the  secretary  is  necessary  to 
the  vesting  of  the  title  in  the  grantee  undoubtedly  has  its 
suggestion  in  the  fact  that  all  preceding  railroad  grants  pre- 
ss A.  A  £.  R.  Cas.— 42 
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scribe  each  a  condition  precedent.  The  indemnity  provisions 
in  the  grants  of  September  20, 1850  (9  St.  p.  466) ;  June  10, 
1852  (10  St.  p.  9) ;  February  9,  1853  (10  St.  p.  156) ;  June 
29, 1854  (10  St  p.  302);  May  15, 1856  (11  St.  p.  9);  May  17, 
1856  (11  St.  p.  15) ;  June  3,  1856  ^11  St.  pp.  17-19,  21) ; 
August  11, 1856  (11  St  p.  31) ;  March  3,  1857  (11  St  p.  195) ; 
May  5,  1864  (13  St  p.  66);  March  3,  1865  (13  St  p.  520); 
July  4,  1866  (14  St  p.  83),— are  aubstantially  as  follows :  "  But 
iu  case  it  shall  appear  that  the  United  States  have,  when  the 
line  of  said  road  shall  be  definitely  fixed  by  the  authority 
aforesaid,  sold  any  section,  or  any  pai-t  thereof,  granted  aa 
aforesaid,  or  that  the  right  of  pre-emption  has  not  attached 
to  the  same,  then  it  shall  be  lawful  for  any  agent  or  agents, 
to  be  appointed  by  the  goTernor  of  said  state,  to'  select,  snb- 

i'ect  to  toe  approval  of  the  secretary  of  the  interior,  from  the, 
ands  of  the  United  States  nearest  (or  most  contiguous)  to  the 
tier  of  sections  above  specified,  so  much  land  in  alternate  sec- 
tions or  parts  of  sections  as  shall  be  equal  to  such  lands  as 
the  United  States  have  soUl,"  etc.     In  the  acts  of  March  3, 

1863  (12  St   p.  772) ;  May  12,  1864  (13  St  p.   73) ;   July  1, 

1864  (13  St  p.  339);  July  4,  1866  (14  St  p.  87);  July  23, 
1866  (14  St  pp.  210.  236) ;  July  26,  1866  (14  St.  p.  87),— the 
language  is :  "  It  shall  be  the  duty  of  the  secretary  of  the . 
interior  to  cause  to  be  selected,"  etc     In  the  act  of  March  3, 

1865  (13  St  p.  526),  it  is :  "  And  said  lands  granted  shall  be 
in  all  cases  indicated  by  the  secretary  of  the  interior."  In 
the  act  of  May  5,  1864  (13  St.  p.  64),  it  is :  "  Then  it  shall  be 
the  duty  of  the  secretary  of  the  interior  to  select  from  the 
lands  of  the  United  States,"  etc.  The  uniform  use  of  lan- 
guage in  these  cognate  acts  plainly  requiring  the  approval  of 
the  secretary  of  the  interior  before  tne  selections  become 
efiective  so  as  to  pass  the  title  to  the  lands,  coupled  with  the 
failure  to  use  similar  appropriate  language  iu  the  Northern 
Pacific  act,  is  very  significant,  aud  points  to  an  int«ntiou  on 
the  part  of  congress  to  omit  that  requirement  "  As  the  same 
expression  i?  presumed  to  be  used  m  the  same  sense  through- 
out an  act  or  a  series  of  cognate  acts,  so  a  difierence  of  lan- 
guage may  be  prima  facie  regarded  as  indicative  of  a  different 
meaning.  Indeed,  the  words  of  a  statute,  when  unambiguous, 
are  the  true  guide  to  the  legislative  will.  That  they  differ 
from  the  words  of  a  prior  statute  on  the  same  subject  is  an 
intimation  that  they  are  to  have  a  different,  and  not  the  same, 
construction.  End,  Interp.  St  §  382.  This  principle  has 
often  been  evoked  by  the  courts  with  decisive  effect  in  statu- 
tory construction,  and  is  strictly  applicable  to  snch  a  ease  as 
the  one  before  us. 

By  the  act  of  July  2,  1864,  the  following  things  are  pre- 
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sci-ibed  as  requisite  to  &  selection :  J^irst,  that  lands  within  the 
40  (or  20  in  the  states)  mile  limitB  of  the  grant  should  have 
been  granted,  sold,  reserved,  occupied  by  homestead  settlers, 
pre-empted,  or  otherwise  disposed  of  prior  to  the  time  the  line 
of  the  road  is  definitely  fixed,  and  a  plat  thereof  filed  io  the 
office  of  the  commissioner  of  the  general  land-office ;  secojid, 
that  the  selection  must  be  within  10  miles  of  the  place  limits  of 
the  grant ;  third,  they  must  be  of  odd  sections  or  parts  of  odd 
sections  ;  fourth,  they  must  be  non-mineral  public  lands,  not 
reserved,  sold,  granted,  or  otherwise  appropriated,  and  free 
from  pre-emption  or  otiier  claims  or  rights ;  Ji/tk,  they  mast 
be  made  by  the  company  ;  and,  aixlh,  they  must  be  made 
under  the  direction  of  the  secretary  of  the  interior.  When 
these  conditions  are  complied  with,  the  land  is  at  once  iden< 
tified  and  passes  under  the  grant.  This  act  does  not  require, 
and  the  court  cannot  import,  among  the  conditions  precedent 
to  the  acquisition  of  title  to  indemnity  lauds  by  selection,  the 
further  conditions,  "  subject  to  the  approval  ol  the  secretary 
of  the  interior."  U.  S.  v.  Kailroad  Co.,  98  TJ.  8.  339.  The 
approval  of  these  lists  by  the  secretary  would  not  be  of  great 
importance  to  the  compaiiy.  The  approved  lists,  like  the 
patents,  would  be  conclusive  evidence  that  the  Government,  by 
its  authorized  agent,  had  determined  that  there  was  a  defi- 
ciency within  the  place  limits,  which  the  company  was  entitled 
to  have  filled  from  the  indemnity  limits ;  that  the  company 
had  selected  these  lauds  in  the  manner  prescribed  by  the  sec- 
retary, within  the  indemnity  limits ;  and  that  they  were  a  por- 
tion of  the  lands  subject  to  selection.  So  far  as  the  secretary 
was  authorized  by  law  to  make  this  determination,  and  in  the 
absence  of  fraud,  this  determination  or  certificate  bv  the  Gov- 
ernment that  it  had  satisfied  itself  upon  these  points  would 
be  conclusive  as  to  these  facts  upon  tne  Government  and  its 
privies,  but  it  would  not  and  could  not  add  anything  to  the 
title  granted  to  the  company  by  the  act  itself.  The  rights  of 
the  company  depend  for  their  existence  upon  the  act  of  con- 
gress, and  tne  company's  compliance  with  the  conditions  pre- 
scribed. They  do  not  in  the  slightest  degree  depend  upon 
the  interior  department  satisfying  itself  of  the  existence  of  the 
facts  showing  such  compliance,  and  issuing  his  certificate 
therefor,  bnt  upon  the  existence  of  the  facts  themselves.  As 
soon  as  the  facts  exist,  the  rights  exist.  Wright  v.  Boseberry, 
121  U.  S.  488  ;  Denny  v.  Dodson,  32  Fed.  Eep.  903  ;  St.  Paul 
A  P.  R  Co.  V.  Northern  Pao.  R.  Co.,  139  TJ.  S.  6 ;  Doll  v.  Mea- 
dor,  16  Cal.  295  ;  Megerle  v.  Ashe,  33  Cal.  83  ;  Hendrick  v. 
Hughes,  15  Wall.  123  ;  Railroad  Co.  v.  Wiggs,  43  Fed.  Bep. 

33a 

In  the  last  case  the  court  had  before  it  the  very  qnestion 
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fireseoted  bere,  arising,  as  it  diil,  npoD  one  of  the  few  railroad 
and  grants  similarin  its  terms  to  the  Northern  Pacific  grant. 
Id  that  case  the  company  selected,  as  far  as  it  could,  without 
tlie  concurrence  of  tue  department,  the  laud  in  controversy, 
by  preseDting  a  list  inclnding  the  same,  prepared  in  the  usual 
form  in  use  for  such  selections  to  the  district  laud-officera,  and 
tendering  the  necessarr  fees.  The  list  was  presented  July  9, 
1686,  but  was  rejected  because  the  land  had  been  patented 
June  12,  1885,  to  a  settler.  No  (question  as  to  there  being  a 
deficiency,  or  that  the  selection  was  in  proper  form, 
-was  made.  The  company  filed  its  bill  to  have  the  patent 
declared  null  and  void  as  a  cloud  on  its  title.  The  court 
sustained  the  action.  Judge  Sawyer,  delivering  the  opin- 
ion, after  holding  that  there  was  a  legislative  reservation 
of  the  indemnity  lands,  by  reason  whereof  the  patent  was 
void,  says;  "Altiiongh  the  selection  of  the  lien  lands  was  to 
be  made  under  the  direction  of  the  secretary  of  the  interior, 
they  were  to  be  '  selected  by  said  company,'  not  by  him  ;  nor 
was  the  selection  required  to  be  approved  by  him,  as  is  re- 
quired by  some  other  acts ;  and  when  there  was  a  deficiency, 
and  the  company  selected  lands  open  to  selection,  there  was 
no  authority  vested  in  the  secretary  to  arbitrarily  refuse  to 
recognize  and  allow  such  selection.  This  would  deprive 'the 
company  of  the  right  of  selection  expressly  given  by  the  stat- 
ute, and  vest  it  in  the  secretary,  where,  as  the  statute  says  in 
express  terms,  'other  lands  shall  be  selected  by  said  com- 
pany in  lieu  thereof.' " 

The  power  and  duty  of  the  department  to  examine  and  pass 
upon  these  selections  is  unquestionable.  The  duty  of  issuing 
patents  for  indemnity  lands  properly  selected  carries  with  it 
the  additional  duty  and  consequent  power  of  determining  if 
they  are  properly  selected ;  that  is,  of  ascertaining  whether 
there  is  a  proper  basis  for  the  selection  in  the  shape  of  a  loss 
from  the  place  limits  ;  that  the  selection  is  of  land  subject  to 
the  right  of  selection,  and  is  properly  made,  in  compliance 
with  the  rules  and  regulations  in  force  at  its  date.  Where 
the  selections  are  improperly  made,  or  where  lands  are  not 
subject  to  the  right  of  selection,  or  where  there  was  no  proper 
foundation  therefor,  the^'  could  properly  be  rejected  and  can- 
celled by  the  department.  Sucn  power  is  necessary  to  the 
due  administration  of  the  land  department.  Indeed,  if  tne  lands' 
were  not  subject  to  the  right  of  selection,  or  there  were  no 
losses,  the  approval  of  the  selection  by  the  secretly  would 
be  ineffectual  to  pass  any  title  to  the  company.  There  is 
nothing  inconsistent  in  the  existence  of  such  authority  in  the 
department  with  the  acquisition  by  the  company  if  an  inde- 
feasible title  to  the  lands  prior  to  the  approval  of  such  seleo- 
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tions  by  a  selection  duly  made  of  lands  subject  to  tbe  right  of 
selection  snd  in  lien  of  a  proper  losa  Thus,  it  is  the  secre- 
tary's duty  to  examine  the  place  lands  before  iiatenting  tlie 
same,  to  ascertain  if  they  are  granted ;  but  such  duty  on  his 
part  does  not  prevent  the  title  to  those  of  the  place  lands  that 
fall  within  the  conditions  prescribed  in  the  grantiiig  act  vest- 
ed in  the  grantee  immediately  apou  the  fixing  of  me  line  of 
definite  location,  and  long  before  such  duty  is  performed- 
!Nor  will  au  erroneous  decision  on  his  part  divest  tjie  rights 
vested  by  tbe  operations  of  the  act,  but  the  courts  will,  when 
the  matter  is  properly  brought  to  their  attention,  disregard 
such  erroneous  decision,  and  declare  a  patent  wrongfully 
issued  in  accordance  therewith  void,  or,  if  necessary,  at  the 
suit  of  such  grantee,  oust  from  the  possession  of  the  land  the 
holders  of  such  patent.  Wright  v.  Kosebeny,  121  U.  S.  488 ; 
Mining  Co.  v.  Campbell,  135  U.  S.  286  ;  Mortou  v.  Nebraska, 
21  Wall.  660 ;  Francoeur  v.  Newhouse,  40  Fed.  Eep.  620 ; 
Bailroad  Co.  v.  Cannon,  46  Fed.  Eep.  221,  46  Am.  &  Eng.  R 
Cas.  419 ;  Railroad  Co.  v.  Amacker,  Id.  233  ;  Kiiilroad  Co. 
Barden,  Id.  600,  51  Am.  &  Bug.  E.  Caa.  236. 

Under  the  pre-emption  law,  although  the  commissioner 
the  general  laud-office  or  the  secretary  of  the  interior  possesses 
«ucn  power  of  supervision  ov^  the  district  laud-officers  as 
au^orizes  the  correctiug  or  annuUiug  of  entries  allowed  by 
-them  where  the  lands  were  not  subject  to  entry,  or  the  parties 
did  not  possess  the  qualifications  required,  yet  is  it  held 
-that  their  power  is  unlimited  or  arbitrary  ?  It  can  only  be 
exercised  when  the  entry  was  made  on  false  testimony,  or 
without  authority  of  law.  It  does  not  prevent  a  qu^ified 
entryman,  by  a  duly  made  entry  of  land  open  to  entry,  secur- 
ing, prior  to  the  approval  of  such  entry  by  the  commissioner 
or  secretary,  a  vested  right  therein,  and  a  right  to  a  patent 
therefor,  of  which  he  can  no  more  be  deprived  by  an  order  of 
ihe  commissioner  or  secretary  than  he  can  be  deprived  by  such 
order  of  any  other  lawfully  acquired  property,  Cornelius  v. 
KesseU,  128  U.  S.  461;  Smith  v.Ewing,  23  Fed.  Kep.  741;  Stim- 
aon  V.  Clarke,  45  Fed.  Eep.  762,  And  so,  uuder  the  home- 
"  stead  law,  by  an  entry  properly  made,  with  the  district  officers, 
the  entryman  acquired  an  interest  in  the  laud,  indefeasible 
except  by  his  own  default.  17  Op- Attys.-Gen.  160;  Wilson 
V.  Fine,  40  Fed.  Rep.  52.  And  siuce  it  sufiiciently  appears 
from  the  allegations  of  the  bill  that  the  company  was  entitled 
to  select  this  area  of  lands  to  make  up  the  qaantity  granted, 
that  the  lands  selected  were  of  the  lands  subiect  to  the  right 
of  selection,  and  that  the  selections  were  made  oy  the  company 
in  the  manner  pres(rribed  by  the  secretary,  we  are  of  the  opin- 
ion that  it  shows  the  legal  title  to  these  specific  lands  nas 


DcizcdbvGoOglc 


662  NOHTHERN  PACIFlfc   R.    CO.   V.    BARNES.       [VOL.  53 

vested  in  the  plaiutiff,  notwithstanding  the  failure  of  the  sec- 
retary to  approve  the  selections.  The  alleged  refusal  bj  the 
secretary  to  approve  these  selections  until  the  selection  lists 
are  altered  to  comply  with  new^regnlations,  promulgated  since 
the  former  selection,  is  without  effect  so  far  as  the  rights  of 
the  plaintiff  are  concerned,  and  it  is  wholly  unauthorized  by 
law. 

It  is  urged  that  our  conclusions  herein  are  in  direct  con- 
flict with  the  conclusions  reached  by  the  court  in  Jackson  v. 
La  Moure  Co.  (N.  D.),  46  N.  W.  Rep.  449.  That  decision, 
however,  ia  not  necessarily  in  conflict  with  the  opinion  here 
expressed.  In  that  case  the  court  says :  "  It  is,  however, 
averred  iu  the  complaint,  and  admitted  by  the  demurrer,  thai 
the  company  has  never  made  the  selection  of  the  land  in  ques- 
tin,  or  any  part  thereof,  and  that  the  United  States  stil!  holds 
the  legal  title  to  the  land."  Any  discussion  in  that  case  as  to 
what  would  be  the  law  if  the  railroad  company  had  selected 
the  laud  in  question  is  dictum,  and  is  not  oinding  upon  the 
court.  It  was  an  opinion  delivered  npou  an  hypothetical  state 
of  facts  not  presented  to  the  court,  and  is  not  necessary  to  a 
decision. 

The  judgment  of  the  district  court  sastaining  the  demurrer 
to  the  complaint  is  re  versed,  this  court  being  of  the  opinion 
that  the  facts  alleged  and  set  up  in  the  complaint  are  sSffi- 
cieut  to  coui^titute  a  cause  of  action. 

CORUss,  C.  J.  (disnenting). — I  am  unable  to  a^ee  with  the 
views  expressed  in  the  prevailing  opinion.  The  plaintiff  in- 
vokes the  interposition  of  equity  to  stay  the  collection  of  taxes 
assessed  against  its  land  grant  in  the'  county  of  McLean.  li 
rests  its  claim  for  equitable  relief  upon  two  grounds :  It  in- 
sists tliat  the  land  grant  was  exempt  from  taxation  ;  it  asserts 
that  the  tax  proceedings  were  illegal  and  void.  We  will  dis- 
cuss these  propositions  in  their  order.  The  contention  that 
the  land  grant  was  exempt  is  based  upon  the  provisions  of 
chapter  99  of  the  Laws  of  1883.  This  statute,  in  substance, 
declares  that  in  lieu  of  any  and  all  other  taxes  npon  the  prop- 
erty of  any  railroad  company  there  shall  be  paid  a  percent- 
age of  all  the  gross  earnings  of  such  company  "  arising  from 
the  operation  of  such  railroad  as  shall  be  situated  within  this 
territory,"  and  that  such  payment  shall  be  in  full  of  all  taxa- 
tion and  assessment  upon  such  property.  Toplaintiff's  claim 
to  exemption  founded  upon  this  statute  the  defendant  presents 
four  answers :  J^irst,  that  the  statute  does  not  in  fact  exempt 
the  land  grant ;  second,  that,  if  it  be  susceptible  of  the  con- 
struction that  it  does  in  terms  make  such  exemption,  it  is 
repugnant  to  the  fourteenth  amendment  of  the  federal  cot^ti- 
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tion  in  that  it  denies  to  some  citizens  the  equal  protection  of 
the  laws  of  the  teiritoir  by  imposing  upon  them  an  iDcreased 
harden  of  tusiLtion  arising  from  the  exemption  of  this  land 
grant  from  taxation  ;  third,  that  it  is  within  the  inhibition  of 
section  1925  of  the  United  States  Revised  Statutes,  prohibit- 
ing the  territory  from  making  any  discrimination ,  in  taxing 
different  kinds  of  property,  and  ordaining  that  all  property 
subject  to  taxation  shall  be  taxed  in  proportion  to-its  value  ; 
fourth,  that  so  much  of  the  gross-earnings  law  as  relates  to  lo- 
cal earnings  on  interstate  (ratBc  is  void,  oecaase  repugnant  to 
the  exclusive  grant  to  congress  in  the  federal  constitution  of 
the  power  to  regulate  commerce  among  the  several  states,  in 
that  it  taxes  a  portion  of  the  earnings  of  such  interstate  com- 
merce, and  that  the  exemption,  resting  upon  the  validity  of 
the  entire  tax  as  the  conijideration  for  such  exemption,  falls 
with  the  valid  portion  of  the  tax,  and  therefore  the  act  in  its 
entire  scope,  including  the  exemption  feature,  ia  a  nullitv. 
The  first  three  of  these  propositions  will  not  be  discussed  in 
this  opinion.  The  conclusion  which  I  have  reached  as  to  the 
fourth  Eiuswer  of  the  defendant  renders  an  opinion  on  the 
other  questions  unnecessary.  The  second  and  third  will  be 
sustained,  because  the  federal  circuit  court  has  settled  them 
in  favor  oi  defendant ;  aud,  being  federal  questions,  I  deem  it 
our  duty  to  follow  that  court  on  such  questions. 

Is,  then,  the  act  of  1883  unconstitutional  in  part  ?  And,  if 
BO,  is  that  part  so  important — is  it  of  such  magnitude — that  it 
cannot  be  asserted  that  the  legislature  would  have  bargained 
away  the  right  to  tax  plaintiffs  property  in  consideration  of 
the  portion  of  the  gross -earnings  tax,  which  would  be  consti- 
tutional if  standing  by  itself  ?  It  seems  to  be  clear,  and,  in- 
deed, it  is  undisputed,  that,  if  the  act  relates  solely  to  gross 
earnings  arising  from  purely  local  transportation,  it  would  be 
constitutional.  It  would  not  in  any  sense  interfere  with  inter- 
state commerce.  The  plaintiff  insists  that  this  is  the  true 
construction  of  the  statute.  We  can  find  nothing  to  support 
the  plaintiff  s  contention  in  this  regard.  The  argument  ad- 
vanced is  based  on  a  sound  principle,  but  that  principle 
has  DO  application  in  view  of  the  language  of  the  act  and  the 
circumstances  surrounding  its  passage.  The  principle  in- 
voked by  the  plaintiff  in  this  connection  is  that  eyery  legisla- 
ture must  be  presumed  to  have  intended  to  enact  a  constitu- 
tional law ;  and  therefore,  if  the  language  of  a  statute  is 
susceptible  of  two  interpretations,  equally  reasonable,  one  of 
which  will  sa%-e  it  from  the  death-blow  of  the  constitution, 
such  construction  must  be  adopted.  This  prinoiple  would  be 
of  coutroUing  weight  in  this  case  if  it  could  be  seen  that'there 
was  any  room  for  doubt  as  to  the  intent  of  the  legislature — if 
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it  could  be  said  with  any  degree  of  plausibility  that  that  body 
inteuded  to  tax  only  local  earoings  on  local  traffic.  But  it  is 
unjustifiable  to  adjudge  that  the  law-making  power  has  estab- 
lislied  a  rule  different  from  that  which  it  clearly  inteuded  to 
establish,  for  the  sole  purpose  of  sustaining  a  law  in  part, 
which  cannot  be  upheld  in  its  fall  scope.  Such  an  applica- 
tion of  the  piinciple  invoked  would  lead  to  the  substitution 
by  the  cotirta  of  a  deformed,  dismembered,  and  emasculated 
statute,  wliich  the  sovereign  power  would  have  scorned  to 
enact,  in  place  of  a  symmetricai  and  harmonions  law.  Say 
the  court  in  French  v.  Teschemaker,  24  Cal.  554 ;  "  If  any 
particular  construction  has  the  effect  to  declare  the  act,  or 
auy  part  of  it,  unconstitutional,  such  construction  must  be 
avoided  when  it  can  be  fairly  done,  for  the  legal  presumptioa 
is  that  the  legislature  could  not 'have  so  intended.  This, 
however,  is  to  be  taken  with  the  qualification  that,  where  the 
language  used  is  unambignous,  and  the  meaning  clear  and 
obvious,  an  unconstitutional  consequence  cannot  be  avoided 
by  forcing  upon  it  a  meaning,  however  plausible  it.  may  be, 
which  is,  upon  a  fair  teat,  repugnant  to  its  terms."  In  Super- 
TisorB  V.  Brogden,  112  IT.  S.  261, 7  Am.  &  Eng.  Corp.  Cas.  329, 
the  court  said  :  "  But  if  there  were  room  for  two  constructions, 
both  equally  obvious  and  reasonable,  the  court  must,  in  def- 
erence to  the  legislature  of  the  state,  assume  that  it  did  not 
overlook  the  provisions  of  the  constitution,  and  designed  the 
act  of  1871  to  take  effect.  Our  duty,  therefore,  is  to  adopt 
that  construction  which,  without  doing  violence  to  the  fair 
meaning  of  the  words  used,  brings  the  statute  into  harmony 
with  the  provisions  of  the  constitution."  See,  also,  U.  S.  v. 
Beese,  92  U.  S.  214. 

The  legislature  declared  in  express  terms  that  the  gross 
earnings  to  be  taxed  were  all  gross  earnings  of  the  corpora- 
tion owning  or  operating-  such  railroad  "  arising  from  the 
operation  of  such  railroad  as  shall  be  situated  within  the 
territory,"  The  language  is  too  clear  to  justify  any  doubt  aa 
to  its  meaning.  The  question  is  whether  the  gross  earnings 
arose  from  the  operation  of  the  railroad  situated  within  the 
territory.  If  so,  they  are  taxed,  and  "  all  "  such  earnings  are 
taxed.  On  a  shipment  from  Bismarck  to  St.  Paul  that  portion 
of  the  earnings  for  the  transportation  from  Bismarck  to  Fargo 
is  as  much  the  result  of  the  operation  of  the  road  situated 
within  the  territory  as  if  the  freight  had  been  carried  no 
farther  than  Fargo.  The  statute  includes  in  express  terms 
all  local  earnings,  whether  arising  from  purely  local  or  from 
interstate  transportation.  To  give  it  the  meaning  contended 
for  by  plaintiff,  we  must  interpolate  into  it  a  limitation  of  iia 
broad  import  by  construction.     We  must  say  that  it  relates 
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only  to  local  traffic,  when  it  iu  terms  embraces  all  traffic,  in- 
terstate as  irell  as  local.  While  we  aie  loath  to  declare  a  law 
an  constitutional,  we  are  still  more  loath  to  set  npbj  a  species 
of  judicial  l^slation  a  mangled  statute  in  the  place  of  a  com- 
plete act,  simply  because  the  manifest  intent  of  the  legisla- 
ture cannot  stand  before  the  supreme  law  of  the  land. 

In  the  prevailing  opinion,  after  some  preliminary  discus- 
sions, the  conclusion  is  reached  that  the  gross  earnings  sub- 
ject to  taxation  under  the  law  are  "  all  the  gross  earnings 
arising  from  the  operation  within  this  territory  of  such  rail- 
road.' I  am  content  to  accept  this  construction  for  the  pur- 
pose of  the  argument,  but  I  am  at  a  loss  to  understand  by 
what  process  of  reasoning  the  conclusion  is  reached  on  this 
view  of  the  statute  that  only  local  earnings  on  local  traffic  are 
taxed.  To  demonstrate  the  unsoundness  of  this  conclusion, 
let  as  asanme  that  each  of  the  four  states  of  Washington, 
Montana,  North  Dakota,  and  Minnesota  should  enact  a  law 
taxing  all  the  gross  earnings  arising  from  the  operation  within 
■  these  states,  respectively,  of  the  Northern  Pacific  Bailroad 
Company.  On  a  shipment  from  some  point  in  Washington 
to  some  point  in  Minnesota  11000  of  freight  is  earned  by  the 
company.  Under  the  view  adopted  in  the  prevailing  opinion, 
none  of  these  ^ross  earnings — i.e.,  the  SlOOO — have  arisen 
from  the  operation  of  the  railroad  within  any  one  of  these 
states.  If  that  opinion  embodies  a  correct  interpretation  of 
such  a  statute,  it  would  be  the  opinion  of  the  supreme  court 
of  each  of  these  states.  We  would  then  have  the  unanimous 
Toice  of  all  these  final  tribnnals  declaring  that,  although  this 
$1000  had  been  earned  by  the  operation  of  the  road  within 
these  four  states,  yet  in  fact  none  of  these  earnings  arose  from 
the  operation  of  the  road  within  any  one  of  these  states.  We 
go  farther,  and  say  that,  even,  if  it  conld  be  claimed  that  the 
act  of  1883  would  admit  of  two  constructions  equally  obvious, 
still  it  does  not  follow  that  that  should  not  be  adopted  which 
would  now  make  the  statute  unconstitutional,  for  the  reason 
that  when  that  law  was  enacted  it  was  the  general  opinion  of 
the  profession  and  of  courts  that  the  federal  supreme  court 
had  ruled  that  a  tax  on  the  gross  receipts  of  a  corporation 
arising  not  only  from  local,  but  also  from  interstate,  commerce 
was  valid.  The  supreme  courts. of  Ohio  and  Missouri  had 
already  placed  this  construction  on  the  federal  oonrt  decision. 
We  cannot  assume  that  the  legislature  which  passed  this  law 
was  wiser  than  courts  of  eminent  standing,  which  had  before 
and  which  subsequently  held  such  a  law  valid;  nor  that  it 
entertained  any  other  view  of  the  qnestion  than  that  previously 
expressed  by  the  courts  of  two  of  the  states,  but  also  by  the 
highest  arbiter — the  federal  supreme  court  itself — Ohio  and 
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Hissouri  haTiag  alreadj  declared  that  tlie  court  Lad  so  held. 
The  principle  underlying  the  doctrine  that  the  meaning  must 
be  chouen  which  will  render  the  statute  constitntioual  is  that 
the  legislature  must  be  deemed  to  have  understood  the  true 
scope  of  the  constitatiou,  and  therefore  that  the  other  con- 
struction would  render  their  act  void.  But  this  rule  caii  have 
no  a]>plication  where  the  profession,  the  highest  courts  of 
states,  and,  apparently,  the  highest  court  of  the  nation,  had 
agreed  at  the  time  the  act  was  passed  that,  giving  it  its  broad- 
est scope,  its  obvious  meaning,  it  was  nevertheless  not  con- 
demned by  the  federal  constitution.  In  short,  when  the  act 
of  1883  was  passed,  it  was  regarded  as  settled  that  the  state 
could  tax  (he  local  gross  earnings  of  interstate  commerce. 
The  legislature  so  believed,  and  their  language  not  only  indi- 
cates that  belief,  but  also  that  they  acted  upon  it,  and  gave 
their  enactment  the  wide  scope  which  contemporary  opinion 
justified  as  constitutional. 

It  was  not  until  the  decision  of  Fareo  v.  Michigan,  121  U.  SL 
230,  31  Am.  &  Eng.  R.  Caa.  452,  that  it  was  supposed  that  a  ' 
tax  nn  interstate  gross  earnings  was  unconstitutional.  This 
case  was  decided  in  April,  1887.  The  case  of  State  Tax  on 
Hallway  Gross  Beceipts,  15  Wall.  284,  certainly  appears  to 
sustain  such  a  tax ;  and  the  supreme  court  of  Fenusylvauia 
held  that  that  was  the  doctrine  which  that  case  euunciated, 
in  Steamship  Co.  v.  Com.,  104  Pa.  St.  109  ;  Car  Co.  v.  Com., 
107  Pa.  St.  148 ;  and  Telegraph  Co.  v.  Com.,  110  Pa.  St.  405. 
And  in  the  late  case  of  Canal  Co,  v.  Com.,  17  Atl.  Rep.  175, 
the  same  court  overruled  these  decisions,  and  distinctly  states 
that  they  were  based  on  the  case  in  15  Wall.  284,  and  that 
they  correctly  interpreted  the  scope  and  effect  of  that  decision, 
which,  however,  had  been  practically  overruled  by  the  Fargo 
Case  and  the  decision  in  Steamship  Co.  v.  Pennsylvania,  122 
U.  8.  32a 

In  Canal  Co.  v.  Com.,  the  supreme  court  adopted  as  its 
opinion  the  opinion  of  the  trial  court.  Referring  to  the  two 
later  decisions  of  the  federal  supreme  court,  aboVe  cited,  the 
trial  court  said  :  "  If  the  cases  thus  referred  to,  with  others 
therein  quoted,  and  the  language  quoted,  do  not  completely 
overthrow  the  authority  of  the  State  Tax  on  Hailway  Qross 
Receipts,  we  are  at  a  loss  to  understand  their  meaning.  Be- 
lieving that  they  do,  we  think  it  our  duty  to  disregard  that 
decision,  and  to  follow  the  later  cases  in  holding  that  a  statute 
which  attempts  to  tax  the  gross  receipts  of  transportation 
companies  derived,  in  the  language  of  the  act  before  as,  from 
'  tolls  and  transportation,  telegraph  business,  or  express,'  is 
not  valid,  so  far  as  such  receipts  are  derived  from  commerce 
between  points  without  the  state."    There  is  no  doubt  that 
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the  supreme  conrt  of  Feunsylvania  always  has  considered, 
and  still  does  consider,  that  the  case  of  State  Tax  on  Bailwaj 
Gross  Beceipts,  15  Wall.  284,  sustained  the  coustitutioiiality 
of  a  tax  OD  the  gross  earnings  of  interstate  commerce.  The 
Michigan  supreme  court  placed  the  same  construction  on  that 
decision  in  Fargo  V.  Auditor-General,  24  N.  W.  Hep.  538,  the 
case  which  was  reversed  in  121  U.  S.  230,  31  Am.  &  Eng.  B. 
Cas,  452  ;  when  the  new  doctrine  was  for  the  first  time  an- 
nounced. In  answer  to  the  claim  that  the  tax  v/rs  unconsti- 
tutional because  it- was  upon  the  interstate  gross  earnings  of 
a  corporation,  the  Michigan  supreme  court  referred  to  the  case 
of  State  Tax  on  Bailway  Gross  Receipts,  15  Wall.  284  ;  and  in 
reply  to  an  attempt  to  distinguish  the  case  the  court  in  em- 
phatic language  declared  that  that  case  held  that  a  tax  on  the 
receipts  of  interstate  commerce  was  not  repugnant  to  the 
federal  constitutioD,  saying :  "  But  the  point  decided  was  that 
such  a  tax  was  not  invalid  because  in  conflict  with  the  power 
of  congress  to  regulate  commerce  among  the  states."  The 
syllabus  in  the  case  in  15  Wall.  284  certainly  warrants  this 
statement.  It  is  as  follows :  "  A  tax  levied  upon  the  gross 
receipts  of  a  railroad  company  is  not  in  conflict  with  the  con- 
stitution of  the  United  States.  Such  a  tax  is  not  a  tax  upon 
interstate  transportation."  In  the  opinion  the  court  said  : 
"  It  was  claimed  in  the  state  court  that  the  act  is  unconstitu- 
tional 50  far  as  it  taxes  that  portion  of  the  gross  receipts  of 
companies  which  are  derived  from  transportation  from  the 
state  to  another  state,  or  into  the  state  from  another ;  and, 
the  supreme  court  of  the.  state  having  decided  adversely 
to  the  claim,  the  case  has  been  brought  here  for  review.  * 
The  decision  of  the  state  court  holding  the  act  to  be  constitu- 
tional in  its  entire  scope  was  affirmed. 

In  Telegraph  Co.  v.  Mayer,  28  Ohio  St.  521,  the  supreme 
court,  iu  1876, — seven  years  before  the  passage  oftho  ^oss- 
eamings  statute  in  question, — held  that  the  case  in  15  Wall. 
284  had  settled  the  law  in  favor  of  the  constitationalitv  of  such 
a  tax  ;  the  court  deciding  on  the  basis  of  that  case  that  a  tax 
on  the  gross  receipts  of  telegraph  companies  was  valid,  al- 
though the  gross  receipts  "  arose  chiefly  from  messages  per- 
taining to  such  commerce,  or  from  messages  originating  or 
terminating  outside  of  the  state,  or  were  earned  on  the  lines 
of  such  companies  outside  of  the  state."  The  same  decieaon 
was  made,  and  the  same  construction  was  placed  upon  15 
Wall.  284,  in  the  case  of  Express  Co.  v.  St.  Joseph,  66  Mo. 
675."  This  case  was  decided  in  1877 — sis  ^ears  oefore  the 
gross  earnings  law  of  1883  was  passed  in  this  territory.  The 
court  said  :  "  But  it  is  said,  as  the  business  of  plaintiff  con- 
sisted ID  receiving  packages  to  be  transported  from  St.  Joseph 
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to  other  points  oatside  of  the  state,  to  which  plaintiff's  line 
did  not  extend,  the  tax  upon  the  gross  receipts  of  the  plain- 
tiff was  violative  of  that  provision  of  the  constitution  of  the 
United  States  coniKdiiig  to  congress  alone  the  power  to  regn- 
late  commerce  with  foreign  nations  and  among  the  several 
states.  In  the  case  of  Eailroad  Co.  v.  Fennsjlvania,  15  WalL 
284,  it  was  expressly  held  that  a  statnte  of  a  state  imposing  a 
tax  npon  the  gross  receipts  of  railroad  companies  is  not  re- 
pugnant to  the  constitution,  though  the  gross  receipts  aro. 
made  up  in  part  from  freights  received  for  transportation  from 
tliat  state  to  another  state ;  that  sach  a  tax  is  neither  a  regula- 
tion of  interstate  commerce  nor  a  tax  on  imports  nor  upon 
interstate  transportation." 

At  the  time  the  act  of  1863  was  passed,  there  was  no  adju- 
dication that  a  tax  on  f^ss  earnings  arising  from  interstate 
commerce  was  a  regulation  of  commerce.  There  was  appar- 
ently, and,  in  the  opinion  of  this  and  other  courts,  actually,  a 
decision  the  contrary  in  the  federal  supreme  court  and  in  C)hio 
and  Missouri,  and  it  was  the  accepted  doctrine  that  such 
legislation  was  valid.  We  agree  with  counsel  for  the  plain- 
tin  that  the  legislature  must,  if  possible,  be  deemed  to  have 
intended  to  enact  such  a  law  as  would  be  constitutional.  But 
such  a  statute  as  we  construe  this  to  be  would  have  been  con> 
stitutional  had  not  decisions, — one  of  them  in  the  federal  su- 
preme court, — in  force  when  it  was  enacted,  been  subsequently 
overruled.  Not  feeling  justified  in  attributing  to  that  body 
superhuman  prescience,  I  must  hold  that  they  believed  they 
had  the  power  to  tax  the  local  gross  earnings  of  interstate 
commerce,  and  therefore  meant  to  tax  them,  having  so  -de- 
clared in  unmistakable  terms.  The  territorial  supreme  court, 
in  Bailroad  Co.  v.  Raymond,  6  Dak.  356,  37  Am.  &  Eng.  R. 
Cas.  379,  practically  held  that  the  act  of  1883  related  to  local 
earnings  on  interstate  as  well  as  on  local  transportation.  It 
is  plain  that  the  court  in  that  case  did  not  deem  it  possible  to 
put  such  a  construction  on  the  statute  as  would  limit  its  pro- 
visions to  a  tax  on  local  traffic.  This  view  of  the  meaning  of 
the  law  would  have  obviated  the  necessity  of  passing  npou  the 
constitutionality  of  any  part  of  the  act ;  for  it  would,  under 
that  interpretation,  have  related  solely  to  a  tax  on  local  earn, 
ings,  conceded  to  be  valid  by  all  the  cases,  and  so  held  in  this 
very  decision.  That  such  a  tax  is  valid,  see  Sands  v.  Im- 
provement Co.,  123  U.  S.  295  ;  State  Freight  Tax,  15  Wall.  232 ; 
Fargo  V.  State,  121  U.  S.  230,  31  Am.  &  Eng.  R.  G&b.  452; 
Batterman  v.  Telegraph  Co.,  127  U.  S.  411,  21  Am.  &-Eng. 
Corp.  Cas.  1. 

Courts  are  loath  to  hold  any  portion  of  an  act  nncoDBtitn- 
tioual,  and  the  supreme  court  m  that  case  would  never  hare 
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adjudgea  the  nnconstitutionality  of  that  part  of  the  statute 
waick  referred  to  interstate  earning  could  it  possibly  have 
held  that  such  eamiiigB  were  not  withiu  the  purview  of  the 
law.  Say  the  court  on  this  point :  "  It  is  clear  at  the  outset, 
aud  coQceded  by  the  attorney-general  for  the  appellant,  that 
so  much  of  the  act  f  *  *  as  provides  for  a  tax,  or  the  pay- 
meut  of  a  percent^e  in  lien*  thereof,  upon  the  gross  earnings 
of  a  railroad  company  operating  in  this  territory,  received  for 
business — the  trans|)ortatioQ  of  passengers  and  property  not 
local;  that  is,  not  originating  and  ending  wholly  within  thia 
territory,  but  interstate,  and  tlierefore  coining  under  the  head 
of  interstate  commerce — is  unconstitutional  and  void,"  The 
attorney-general  of  the  territory  also  construed  the  statute  to 
refer  to  interstate  gross  earnings.  In  fact,  all  the  officers  of 
the  territory  charged  with  the  enforcement  of  this  law  have 
adopted  the  same  interpretation,  and  that  construction  was 
acquiesced  in  by  the  plaintiff  and  all  other  railroad  corpora- 
tions until  the  decision  in  the  Fargo  Case,  when  the  plaintiff 
insisted,  not  that  the  act  did  not  in  terms  relate  to  interstate 
'earnings,  but  that,  in  so  far  as  it  did  embrace  snch  earnings, 
it  was,  in  the  light  of  the  ruling  in  the  Fargo  Cas6,  unconsti- 
tutional and  void.  The  promptness  with  which  the  plaintiff 
seized  upon  this  ground  to  resist  the  payment  of  the  tax  on 
interstate  earnings  furnished  strong  evidence  that  it  did,  not 
consider  that  the  other  ground,  now  for  the  first  time  urged, 
existed. 

A  constroction  placed  upon  a  statute  by  those  intrusted 
with  the  enforcement  of  it  is  strong  evidence  of  its  meaning ; 
especially  where,  as  in  this  case,  that  construction  has  been 
adopted  uy  parties  interested,  when  the  contrary  interpreta- 
tion would  have  saved  them  the  payment  of  thousands  of  dol- 
lars of  taxes  annually.  Said  the  court  in  U.  S.  v.  Johnston, 
124  U.  S.  236 :  "  In  view  of  the  foregoing  facts,  the  case  comes 
fairly  within  the  rule  announced  by  this  court  that  the  con- 
temporaneous construction  of  a  statute  by  those  charged  with 
its  execution,  especially  when  it  has  long  prevailed,  is  entitled 
to  great  weight,  and  should  not  be  disregarded  or  overturned 
except  for  cogent  reasons,  and  unless  it  be  clear  that  such 
.  construction  is  erroneous."  While  the  construction  of  this 
statute  had  not  prevailed  for  a  very  long  time,  it  was  sustained 
by  the  voluntary  concurrence  of  all  the  corporations  interested 
in  defeating  such  interpretation.  In  U.  a.  v.  Fhilbrick,  120 
U.  8.  52,  the  court,  in  stating  the  rule,  eliminated  the  element 
of  time,  saying :  "  A  contemporaneous  construction  by  the 
officers  upon  w-homwas  imposed  the  duty  of  executing  those 
statutes  is  entitled  to  great  weight,  and,  since  it  is  not  clear 
that  that  constructioD  was  erroneous,  it  ought  not  now  to  be 
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overtomed."  To  same  effect,  Hahn  V.  V.  B.,  107  U.  S.  402 ; 
U.  a  V.  Pugh,  99  U.  8.  265 ;  Brown  v.  V.  S.,  113  U.  a  668, 
and  cases  cited.  Onr  atatate  embodies  this  pricciple :  "Con- 
temporaneous construction  is,  in  geuera],  the  best. '  Section 
4722,  Comp.  Lavs.  The  act  of  1889  (chapter  107)  is  a  leg^a- 
tive  constraction  of  the  act  of  1883.  Among  other  provisions 
not  important  to  be  considered,  it  declares  that  "  any  company 
-which  nas  not  complied  with  the  provisions  of  chapter  99  of 
the  Session  Laws  of  1883  by  paying  all  taxes  claimed  on  gross 
earnings,  both  territorial  and  interstate,"  etc.  Said  the  conrt 
in  U.  S.  V.  Freeman,  3  How.  556 :  "And  if  it  can  be  gathered 
irom  a  subsequent  statute  in  pari  materia  what  meaning  the 
legislature  attached  to  the  words  of  a  former  statute,  they  will 
amount  to  a  legislative  declaration  of  its  meaning,  and  will 
govern  the  constraction  of  the  first  statute."  The  soundness 
of  this  doctrine  is  expressly  recognized  in  the  prevailing  opin-. 
ion  in  this  case  in  connection  with  the  construction  of  the  act 
of  congress  containing  the  land  grant  to  the  appellant,  and  it 
is  applied  in  the  case  where  the  subsequent  legislative  con- 
struction of  a  prior  act  is  mnch  less  emphatic  and  unmistak- 
able than  is  the  interpretation  placed  npon  the  gross-earning 
law  of  1883  by  the  gross-earnings  law  of  1889.  This  later  act 
expressly  declares  that  a  failure  to  pay  a  tax  on  the  gross 
earnings,  both  territorial  and  interstate,  is  a  failure  to  comply 
with  the  terms  of  the  act  of  1883.  I  can  see  no  justification  for 
a  distinction  which  applies  this  rule  of  construction  when  the 
subsequent  act  throws  but  a  faint  light  upon  the  meaning  of 
the  former  statute,  and  utterly  ignores  this  rule  of  construc- 
tion in  the  same  opinion  with  respect  to  a  case  where  the 
legislative  interpretation  is  full  and  explicit.  Such  interpreta- 
tion, however,  coold  not  prevail  against  prior  judicial  construc- 
tion of  the  clear  meaning  of  the  law.  The  language  of  the 
Michigan  act  held  unconstitutional  in  the  Fargo  Case  was 
quite  similar  to  the  act  of  1883,  in  so  far  as  the  question  as  to 
what  gross  earnings  were  to  be  taxed  is  concerned.  It  pro- 
vided for  the  payment  by  persons  or  corporations  running 
railroads  cars  within  the  state  of  a  tax  fixed  by  a  percentage 
on  the  "groBsamountof  their  receipts  for  freightearned  within 
the  limits  of  the  state."  Yet  in  both  the  state  and  the  federal 
supreme  court  it  was  undisputed  that  local  earnings  on  inter- 
state traffic  were  within  the  language  of  the  act,  these  tribunals 
differing  only  as  to  the  power  to  ^x  such  earnings. 

The  next  question  is  whether  the  portion  of  the  act  of  1883 
exempting  plaintiff's  land  grant  (assuming  that  it  does  in  fact 
exempt  sucli  property)  falls  within  the  nnconstitutioual  part 
of  the  statute.  On  such  a  question  authorities  are  unneces- 
sary.   The  case  is  so  plain  that  no  case  should  be  followed 
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which  would  sustain  the  exemptioQ  under  sach  ciicumstanceB. 
It  was  gireu  for  a  eoosideratioQ,  aix  sevenths  of  which  Las 
failed.  Id  the  Kaymood  Case  it  appeared  that  the  tax  derived 
fiom  the  percentage  an  earnings  of  local  commerce  was  about 
one  seventh  that  which  would  be  received  from  a.  percentile 
ou  the  earniuKB  of  both  local  and  interstate  transjjortntion. 
K<ir  do  we  need  to  test  this  question  by  what  transpired  sub- 
sequently to  the  enactment  of  the  law.  The  Raymond  Case 
is  only  an  illustration  of  what  every  one,  including  the  mem- 
bers of  the  legislature,  kuew  when  the  act  of  1883  was  passed. 
It  was  known  that  the  internal  commerce  of  the  territory  was 
in^igiiificaut  as  compared  with  its  interstate  commerce.  The 
people  were  chiefly  engaged  in  agriculture.  The  larger  pro- 
portion of  such  products  must  pass  beyond  the  bounds  of  the 
territory  to  find  a  market.  The  purely  internal  shipments 
would  be  trifling  in  amount.  But  few  of  the  other  necessaries, 
and  absolutely  none  of  the  luxuries,  came  from  within  our' 
borders.  Nor  must  we  ignore  the  fact  that  the  plaintifi''s  road 
was  known  to  be  one  of  the  great  arteries  of  the  nation's  busi- 
ness life,  through  which  flowed  and  was  destined  to  flow  a 
current  of  strength  and  volume,  not  only  of  the  nation's  com- 
merce withiu  itself,  but  of  the  nation's  commerce  with  foreign 
lands.  With  these  facts  before  them,  the  legislature  have 
declared  their  intention  to  tax  the  local  gross  earnings  not 
-only  of  local  trafBc,  but  also  of  trans jf or tation  from  points 
without  to  points  withiu,  from  points  within  to  points  without, 
and  wholly  across  the  territory  from  and  "to  points  without ; 
and  that  for  such  tas  they  granted  the  exemption.  Shall  we 
hold  that  they  granted  it  for  less,  uay,  for  a  pittance,  in  com- 
parison with  the  tax  they  designated  as  the  price?"  If  the 
parts  of  a  statute  are  so  mutually  connected  with  and  depend* 
«nt  iipou  each  other  as  conditions,  considerations,  or  compen- 
sations fur  each  other  as  to  warrant  the  belief  that  the  legisla- 
ture intended  them  as  a  whole,  and  that,  if  all  could  not  be 
carried  into  effect,  the  legislature  would  not  have  passed  the 
residue  independently,  then,  if  some  parts  are  uiiconstitutioQal, 
all  the  provisious  which  are  thus  dependent,  conditional,  or 
connected  must  fall  with  them."  Cooler,  Const.  Lim,  (5th 
ed.)  213,  214,  and  cases  cited ;  Meyer  v.  Berlandi  (Minn.),  40 
N.  W.  Kep.  513 ;  O'Brien  v.  Kreuz  (Minn.),  30  N.  W.  Rep.  458 ; 
Allen  V.  City  of  Louisiana,  103  U.  S.  80 ;  State  v.  Denny  (Ind. 

■  Sup), 21  N.  E.  Rep.  274 ;  Utsy  v.  Hiott  (8.  Car.)  9  S'.  E.  Rep. 
338;  State  v.  Harris  (Nev.),  8  Pac.  Bep.  462.     In  Lathrop  v. 

■  Mills,  19  Cal.  530,  the  court  said :  "  In  order  to  sustain  the  ex> 
oepted  clause,  we  must  intend  that  the  legislature,  knowing 
that  tl^e  other  provisions  of  the  statute  womd  fall,  still  willed 
that  this  particular  section  would  stand  as  the-  law  of  the 
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land."  See,  also,  Balilwiu  v.  Frauks,  120  U.  S.  678.  I  there- 
fore  liold  tliut  tlie  gro&H-earuings  law  of  1883  is  void  in  its 
entire  scope  for  tbe  rea»ous  already  stated. 

I  deem  it  mj  duty  to  hold  that  this  law  is  in  conflict  also 
with  section  1925  of  the  organic  act  of  the  territory  of  Dakota, 
and  with  the  fourteenth  amendment  of  the  federal  coustitii- 
tion.  Such  has  been  tlie  ruling  of  the  federal  circait  court  sit- 
tiu^  in  the  district  of  North  Dakota  in  the  case  of  Kailroad 
Co.  V.  Walker,  47  Fed.  Rep.  681.  This  decision  holds  that  the 
groHs-eamiugslawof  1889  is  repugnant  to  this  section  of  the  or- 
ganic act  and  to  the  fourteenth  aiueadmeut.  The  act  of  1889 
and  the  act  of  1883  are,  so  far  as  these  questions  are  concerned, 
identical  in  their  provisions.  The  decision  applies  with  fall 
force  to  the  act  of  1883,  and,  following  tbis  decision,  as  it  is 
my  duty  to  do  under  our  dual  system  of  govcrnmeut,  i  am 
constrained  to  hold  this  statute  is  void  because  the  organic 
act  and  thefoiirteenth  amendment  are  both  violated  by  it. 
Said  Judge  Caldwell,  in  that  case :  "  Property  of  the  same 
kind,  in  the  same  condition,  and  used  for  the  same  purpose^ 
must  be  taxed  by  a  uniform  rule,  without  regard  to  its  owner- 
sliip.  The  legislature  having  selected  land  as  a  subject  of 
taxation,  all  lands  under  the  same  condition  are  subject  to  be 
taxed.  The  law  for  the  taxation  of  land  must  o]>erate  equally 
and  uniformly  upon  all  lauds  the  condition  and  use  of  which 
are  similar.  While  propertv  may  be  classified  for  the  purpose 
of  taxation,  between  the  subjects  of  taxation  in  the  same  class 
there  must  be  equality.  Property  of  the  same  kind,  in  the 
same  condition,  and  used  for  the  same  purpose  cannot  be  di- 
vided into  different  classes  for  purposes  of  taxation,  and  taxed 
by  a  different  rule,  because  it  belongs  to  different  owners. 
But  this  is  precisely  what  the  act  unikr  consideration  seeks 
to  do.  It  exempts  the  lands  of  the  company  from  taxation 
simply  and  solely  because  the^  belong  to  the  company,  and 
taxes  all  other  lands,  by  a  uniform  rale,  according  to  their 
value.  It  was  not  competent  for  the  legislature,  either  under 
the  organic  act  or  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  to  classify  the  lands  in  the  territory 
for  purposes  of  taxation  into  lands  owned  by  railroad  com- 
panies and  lands  owned  by  all  other  persons,  and  declare  that 
the  former  should  not  and  tlie  latter  should  be  taxed." 

While  I  am  willing  to  admit  that  much  can  be  said  on  the 
other  side  of  these  two  questions,  and  that  their  solntion  is" 
not  free  from  difficulty,  I  am  not  willing  to  admit  that  we 
have  any  right  to  refuse  to  follow  the  construction  of  an  act 
of  congress,  i.e.,  section  1925  of  the  organic  act  of  the  territory 
of  Dakota,  and  of  the  fourteenth  amendment  to  the  federal 
coustitation,  by  the  federal  circuit  court    On  the  contraiy. 
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onr  duty  is  clear  in  anch  a  case,  under  all  the  adjudications, 
to  follow  where  the  federal  court  leads.  Judicial  courtesy, 
the  prevention  of  anseemlj  conflict,  the  undoubted  right  of 
every  sovereign  to  have  its  adjudications  construing  its  own 
laws  and  constitutioa  respected  by  the  courts  of  every  other 
sovereign,  all  call  loudly  for  the  strict  enforcement  of  the 
rule  wluch  is  ignored  iu  this  case.  The  federal  supreme  court 
never  refuses  to  adopt  the  interpretation  of  a  state  statute  or 
constitution  by  the  state  court ;  and  much  stronger  is  the 
reason  why  we  should  follow  the  construction  by  the  federal 
court  of  a  federal  statute  and  of  a  clause  of  the  federal  consti- 
tution, because  the  constitution  and  laws  of  the  United  States 
are  the  supreme  law  of  the  laud,  and  ultimately  the  state  court 
can  always,  by  judgment  of  the  federal  supreme  court  on  writ 
of  error,  be  compelled  to  accept  such  construction.  There  is 
no  power  which  can  coerce  the  federal  courts  and  compel  an 
observance  by  them  of  the  state  court's  construction  of  a  state 
law,  statutory  or  fundamental.  While  I  do  not  deem  it  proper, 
in  view  of  the  decision  iu  Kailroad  Co.  v.  Walker,  to  discuss 
the  question  wliether  the  organic  act  is  contravened  by  the 
exemption  contained  in  the  gross-earnings  law  of  1883,  there 
is  one  feature  of  the  prevailing  opinion  that  seems  to  me  so 
utterly  anomalous  and  unsonnd  that  I  cannot  suffer  it  to  pass 
without  comment.  The  position  seems  to  be  thus  taken  that 
whether  this  act  violates  the  rule  of  uniformity  in  taxation 
prescribed  by  congress  is  not  very  important,  because  congress 
itself,  by  not  disapproving  of  the  act,  has  in  effect  ratified  it, 
and  it  stands  as  though  congress  had  in  fact  enacted  it.  The 
language  of  the  opinion  is :  "By  the  organic  act  congress 
delegated  this  power  [the  taxing  power]  to  the  territorial  leg- 
islature. The  latter  body  exercised  the  power  by  passing 
the  gross-earnings  law  of  1883 ;  and,  as  congress  has  never 
annulled  or  repealed  the  law,  it  has  tjie  same  effect  as  a  simi- 
lar act  of  congress  itself.  It  must  be  considered  as,  and  ia, 
an  act  of  congress,  and  must  be  given  the  same  force  and  ef- 
fect as  though  duly  enacted  by  that  body."  The  scope  of  this 
reasoning  is  that  it  is  idle  for  congress,  in  delegating  the  tax- 
ing power  to  a  territorial  legislature,  to  set  limitation  to  that 
power,  as  was  done  by  the  provisions  of  section  1925,  because 
in  every  case  congress  must  annul  an  act  which  sets  at  defiance 
this  limitation  prescribed  by  congress,  or  be  regarded  as  rati- 
fying the  illegal  act  by  its  silence ;  nay,  worse,  its  silence 
makes  the  act  which  it  has  already  emphatically  asserted 
should  not  be  passed  by  the  territorial  legislature  an  act  of 
congress  itself.  Having  power  to  set  bounds  to  the  authority 
it  delegates,  and  having  nnmistakablv  erected  a  barrier  be- 
jond  which  the  body  exercising  such  delegated  authority  may 
58  A.  &  £.  K.  Cas  -118 
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not  pass,  tlie  prevailing  opinion  asserts  the  doctrine  that 
nevertheless  congress  must  pursue  every  nstirpation  of  power 
by  the  territorial  legislature  in  defiance  of  this  limitation,  and 
expressly  annul  such  void  act,  or  be  deemed  to  have  assented 
to  it.  Under  such  a  view,  I  am  at  a  loss  to  understand  for 
what  purpose  the  limitation  upon  the  taxing  power  of  the 
territorial  legislature  was  enacted.  The  silence  of  congress, 
it  is  said,  annuls  it;  and  without  it,  it  is  clear  that  that  body 
could  have  arbitrarily  destroyed  the  gross-earnings  law,  or 
any  other  law  the  territorial  legislature  might  have  passed. 
The  case  of  Kailroad  Co.  v.  Le  Hue ur  (Ariz.),  19Pac.  Bep.  157, 
is  cited  to  sustain  this  view  of  the  prevailing  opinion.  A  most 
casual  reading  of  the  opinion  discloses  the  fact  that  the  case 
stands  upon  an  express  statute  relating  to  the  territory  of 
Arizona  and  other  territories  providing  that,  "  all  laws  passed 
by  the  legislative  assembly  siiall  be  submitted  to  congress, 
and,  if  disapproved,  shall  be  null,  and  of  no  effect."  This 
provision  did  not  apply  to  the  territory  of  Dakota,  but  that 
territory,  with  others,  was  expressly  excepted  from  the  statute. 
Bev.  Si  U.  S.  §  1850.  The  opinion  of  Judge  BAitTHOLOHXW  in 
the  case  of  Trust  Co.  v.  Whithed,  2  N.  D.  — ,  49  N.  W.  Rep.  318, 
is  extensively  quoted  from  in  tlie  prevailing  opinion  in  this 
case  as  being  peculiarly  pertinent  to  the  question  of  the  power 
of  the  legi^ature  to  classify  as  the  territorial  legislature 
classified  the  appellant's  land  grant  by  exempting  it  from  taxa- 
.  tiou.  I  do  not  regard  this  opinion  (in  which  I  concurred)  as 
containing  anything  which  sustains  the  appellant's  contention 
in  this  behalf. 

Are,  then,  the  averments  as  to  defects  in  the  tax  proceed- 
ings such  as  to  warrant  the  equitable  relief  sought  ?  We  will 
discuss  the  question  first  on  the  authorities,  and  then  refer  to 
our  statute,  which  had  wroiight  a  chauge  in  the  mode  in  which 
the  tax-payer  is  required  to  do  justice.  The  first  irregularity 
set  forth  in  the  complaint  is  the  omission  of  the  assessor  to 
take  and  subscribe  the  statutory  oath,  and  attach  the  same  to 
the  assessment  roll.  This  defect  is,  however,  conceded  by 
the  plaintiff  and  appellant  to  be  insufficient  to  warrant  the 
maintenance  of  this  action  without  payment  or  tender  of  the 
tax,  or  au  offer  to  pay  it,  set  forth  in  the  complaint,  in  the  ab- 
sence of  statutory  regulation.  No  such  allegation  is  madej 
and  therefore,  under  the  authorities,  this  irregularity  must  be 
disregarded  in  determining  whether  the  plaintiff  has  any  right 
to  be  heard  in  equity,  leaving  our  statute  out  of  consideration 
for  the  present,  Boeck  v.  Merriam,  10  Neb.  199  ;  Hunt  v.  Ester- 
day,  10  Neb.  165  ;  Wood  v.  Helmer,  10  Neb.  65  ;  Fifield  v. 
Marinette  Co.,  62  Wis.  532 ;  Railroad  Co.  v.  Lincoln  Co.,  67 
Wis.  478 ;  Land  Co.  v.  City  of  Crete  (Neb.),  7  N.  W.  Rep.  859 ; 
3teU  V.  Watson  (Ark.),  11  S.  W.  Rep.  822. 
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Tlie  next  irregularity  pleaded  as  a  gronnd  for  equitable  re- 
lief without  payment,  teuder,  or  offer  to  pay  is  the  failure  of 
the  county  clerk  to  "  make  out  a  tax  list  containing  a  descrip- 
tion of  the  lands,  *  *  •  with  a  valuation  of  each  or  any 
of  the  tracts  specified  thereou,  and  the  several  species  of 
taxes  and  the  total  taxes  against  the  said  tracts  carried  out  in 
separate  columns  opposite  each  tract,  and  as  neaiiy  as  prac- 
ticable in  the  form  set  forth  in  section  37  and  section  39  of 
chapter  28  of  the  Political  Code  of  this  territory."  There  is 
also  an  allegation  iu  the  same  language  relating  to  the  dupli- 
<;Bte  list  required  by  law  to  be  furnished  the  county  treasurer 
by  the  county  clerk.  These  two  defects  will  be  discussed  to- 
gether. These  allegations  might  be  strictly  true,  and  yet  the 
defect  in  the  list  and  in  the  duplicate  list  might  be  in  some 
trifling  matter  or  form  which  could  not  possibly  affect  the  tax 
either  in  law  or  in  equity.  The  sufficiency  of  the  pleadings, 
having  been  challenged  by  demurrer,  is  to  be  construed  most 
-strongly  against  the  pleader,  who,  having  the  selection  of  the 
language  in  which  to  set  forth  his  facts,  can  and  should  plead 
specifically  all  the  particulars  wherein  there,  was  a  violation  of 
the  statute.  Eqnitv  is  loath  to  restrain  tax  proceedings,  and, 
if  a  litigant  insist  that  he  has  a  right  to  relief  without  making 
payment  or  tender,  he  must  point  out  the  illegality  of  the  tax 
with  the  utmost  particularity.  The  speedy  and  unhampered 
collection  of  taxes  is  of  great  importance  to  the  life  of  every 
government.  Public  policy,'  therefore,  demands  in  this  class 
of  cases  the  rigid  enforcement  of  the  rule  that  the  suitor  must 
state  the  facts  eutitliug  him  to  relief  clearly  and  explicitly. 
These  allegations  in  this  case  are  similar,  so  far  aa  principle 
is  concerned,  to  that  which  was  condemned  in  Southard  v. 
Dorrington  (Neb.),  4  N.  W.  Eep.  935,  and  Dillon  v.  Merriam 
(Neb.),  34  N.  W.  Rep.  344.  But  asftum©  that  in  neither  the 
original  nor  the  duplicate  list  was  any  value  of  plaintifl's 
property  set  down,  would  that  warrant  a  court  of  equity  in  re- 
straining  the  tax  without  payment  or  tender?  The  ground- 
work of  the  tax  is  not  wanting.  There  is  no  claim  Uiat  the 
levy  was  illegal,  or  that  the  assessment  was  not  properly  made. 
With  these  data  lawfully  and  justly  established,  the  amount 
of  the  plaintifTs  taxes  is  a  mere  matter  of  calctdation.  Equity, 
regarding  substance,  and  not  form,  seizes  upon  these  two 
facts  anil  declares  th«  amount  of  plaintiff's  taxes  then  settled 
without  further  proceedings,  baaing  its  decision  upon  the 
maxim,  id  certum  est  quod  certum  reddi  potest.  A  fixed  value 
and  a  fixed  rate  lead  inevitably  to  a  fixed  tax.  Value  and  rate 
being  justly  and  lawfully  settled,  all  possibility  of  injustice  to 
the  tax-payer  from  disregard  of  statutory  requirements  van- 
ishes.  Nothing  subsequent  oau  lessen  or  enhance  the  amount 
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of  his  contribution- to  the  i)ublic  fnndB.  Under  snoh  circnm- 
Bt&Qces,  for  equity  to  restrain  the  collection  of  the  tax  would 
be  to  aid  the  tax-payer  in  escaping  a  just  obligation  because 
of  irregulariticR  wliich  could  not  pusHibly  work  him  any  in- 
jury, and  which  in  no  manner  affected  ^s  duty  to  pay  what 
equity  regards  as  established  by  the  assessment  and  levy,  be- 

-  cause  it  can  be  made  certain  by  mere  calcnlation.  The  prin- 
ciple underlying  numerous  authorities  justifies  this  view. 
Frost  V.  FUck,  1  Dak.  131 ;  Moore  v.  Wayman,  107  111.  192  j 
Hagaman  v.  Commissioners,  19  Kan.  394 ;  Knox  v.  Dunn,  22- 
Kan.  683 ;  Albany,  etc.,  v.  Auditor,  37  Mich.  391 ;  Iowa  Rail- 
road Land  Co.  iJ.Sac  Co.,  39  Iowa,  124-128  ;  Iowa  Railroad 
Land  Co,  v.  Carroll  Co.,  Id.  151-154  ;  Challiss  v.  Atchison  Co., 
15  Kan.  49 ;  City  of  Lawrence  v.  Killam,  11  Kan.  499  ;  Bail- 
road  Co.  V.  Tontz,  29  Kan.  460;  DuPage  Co.  v.  Jenks,  65  IlL 
275 ;  Nunda  v.  Chrystal  Lake,  79  111.  311-314 ;  Trust  Co.  r. 
Weber,  96  HI.  346-;io7  ;  Parks  v.  Watson,  20  Fed.  Kep.  764. 
The  other  two  allegations — that  the  county  commissioners 

,  did  not  attach  to  the  original  and  duplicate  lists  their  warrant 
requiring  the  treasurer  to  collect  tne  taxes,  and  that  the 
county  treasurer  had  not  given  the  proper  notice  to  acquire 
juristuction  to  sell  the  property  for  such  taxes — are,  under  all  - 
the  authorities,  ibsufficieut  to  warrant  a  restraint  of  the  tax 
proceedings  without  payment  or  tender  of  the  tax.  A  cloud 
on  the  title  from  illegal  tax  proceedings  will  ordiuarily  war- 
rant a  resort  to  equity  to  remove  it.  But  a  dpminant  princi- 
ple of  equity  intervenes,  and  requires  equity  to  be  done  h^ 
the  tax-payer  before  he  can  secure  the  relief  sought,  ae 
must,  when  the  tax  is  valid  in  equity,  pay  or  tender  the  tax  as 
a  condition  precedent  to  his  right  of  action.  In  all  such 
cases  our  statute  has  substituted  a  judgment  for  such  taxes 
in  the  action  ia  place  of  tender  or  payment  It  is  thus  equity 
is  to  be  done  by  the  tax-payer.  The  statute  provides  that 
the  court  shall  in  such  cases  render  judgment  for  the  tax.  It 
treats  the  judgment  for  the  tax  as  a  substitute  for  the  tax 
itself.  The  fax  proceedings,  being  such  as  to  cast  or  threaten 
to  cast  a  cloud  on  the  title,  must  be  set  aside ;  but  the  tax 
itself,  with  its  penalties  and  interest,  must  be  embodied  in  a 
judgment,  on  which  execution  shall  issue  as  soon  as  the  lax 
IS  delinquent.  The  penalties  and  interest  which  must  be 
embodied  in  the  judgment  when  rendered  after  the  tax  has 
become  delinquent  are  those  prescribed  by  law  in  cases  of 
delinquency.  Section  1643,  Comp.  Laws ;  Farrington  v.  In- 
vestment Co.,  45  N.  W.  Rep.  191, 1  N.  D.  102. 

The  argument  that  the  county  has  estopped  itself  from 
claiming  tlie  tax  upon  these  lands  because  of  having  received 
its  share  of  the  gross-earnings  tax  paid  by  plaintiff,  in  lien  of 
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all  taxes  opon  the  plaintifB  property,  is  utterly  withoat 
foandation  in  principle.  In  the  nrst  place,  there  is  wanting  a 
vital  element  of  estnppel.  The  pavment  by  the  plaintiff  of 
the  gross  esniings  was  not  induced  by  any  word  or  act  of  the 
-county  from  which  the  plaintiff  wonid  or  did  infer  that  the 
conntv,  when  it  altimately  obtained  its  portion  of  the  tax, 
would  release  the  plaintiff  from  the  payment  of  taxes  due' 
'  npon  its  lands.  The  receipt  by  the  county  of  the  money  in 
lien  of  all  other  taxes  was  necessarilj  after  the  plaintiff  nad 
paid  the  grosB-eamings  tax  to  the  territory,  and  this  is  what 
the  complaint  alleges.  The  plaintiff  did  not  rely  on  auythiug 
said  or  done  by  the  county  when  it  paid  the  tax.  It  relied 
on  its  construction  of  the  constitutionality  and  scope  of  the 
law.  Moreover,  it  was  not  in  the  power  of  all  the  officers 
combined  to  estop  the  county  by  acts  beyond  their  power. 
This  is  elementary  law.  The  power  of  attorney  of  aU  such 
officers  is  in  the  statute.  !No  person  can  rightfully  rely  on 
any  assumption  of  power  not  found  there.  There  is  no 
estoppel  because  he  knows  that  the  claim. of  the  right  to 
exercise  a  power  not  conferred  is  without  foundation.  The 
county  did  not  even  agree. with  the  plaintiff  to  accept  its 
share  of  the  gross-earnings  tax  in  lieu  of  all  other  taxes.  Btit 
suppose  the  complaint  had  averred  that  the  county  had  so 
agreed,  what  force  could  such  an  agreement  have  ?  None 
whatever.  The  county  could  act — could  bind  itself — only 
through  officers  of  the  county.  All  such  officers  together 
could  not  make  such  an  agreement  obligatory  upon  the 
counW.  There  is  no  warrant  for  the  exercise  of  such  an  ex- 
traordinary  power  found  in  the  statute  in  express  terms.  Nor 
can  such  an  authority  be  inferred.  Every  tax-payer  has  a 
direct  interest  in  the  payment  by  every  other  tax-payer  of  the 
county  of  his  share  of  the  taxes  collected  in  and  by  the 
county.  Every  piece  of  property  exempted  from  taxation 
increases  the  burden  of  all  other  property  in  the  county.  If 
the  county  officers  can  bind  the  tax-payers  by  agreeing  to 
accept  one  dollar  in  lien  of  a  legal  tax  of  one  Imudred  dollars, 
they  can  bind  such  tax-payers  by  a  compact  to  virtually  ex- 
empt certain  property  by  a  release  of  every  thousand  dollars 
of  tax  for  a  cent.  Now,  expand  the  exercise-of  this  power 
until  it  sweeps  over  nearly  all  the  taxable  property  in  the 
county,  leaving  only  a  trifling  balance  to  bear  the  entire  bur- 
den of  taxation,  and  we  would  have  presented  the  spectacle 
of  local  and  inferior  officers  vested  with  particular  powers, 
and  exercising  specific  duties,  in  effect  authorized  to  con- 
fiscate the  entire  property  of  the  few  for  the  benefit  of  the 
many,  because  this  power  to  indirectly  exempt  can  be  so 
exercised  as  to  throw  upon  the  remaining  property  a  tax 
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eqaal  to  its  entire  Tolae.  A  position  which  leads  to  a  con- 
clusion so  reTolting  to  reason  and  jnstice  needs  no  further 
attack. 

Bnt  it  is  said  that  bj  the  payment  of  this  tax,  and  by  the 
receipt  by  the  county  of  its  share,  the  plaintiff  has  done 
equity.  The  position  is  untenable,  for  the  reason  that  it  does 
not  appear  fiom  the  complaint  that  the  plaintiff  has  paid  the 
tax  in  controversy,  or  that  the  county  has  receiTed  a  sunt 
equivalent  to  that  tax  by  the  receipt  of  its  share  of  the  gross- 
earnings  tax.  Farther,  if  the  gross-earnings  law  did  not  in 
terms  exempt  these  lands,  then  the  plaintiff  has  paid  no  part 
of  the  tax  upon  such  lauds.  But  we  do  not  decii^  that  ques- 
tion, for  the  reason  already  stated.  The  burden  is  on  the 
plaintiff  to  show  that  it  has  doue  or  offers  to  do  not  merely 
partial,  but  full  aud  unstinted,  equity.  Until  it  avers  the 
payment  or  tender  of  the  tax  iu  question,  or  of  a  sum  eqnal 
to  such  tax,  equity  will  lend  it  no  aid,  although  it  should  be 
satisfied  that  a  portion  of  such  tax  had,  in  effect,  been  re- 
ceived by  the  county.  This  reasoning,  of  course,  ignores  the 
statute  which  has  substituted  the  tax  judgment  for  payment 
or  tender.  But  the  principle  is. important,  for  where  equity 
required  payment  or  tender  the  statute  provides  for  a  judg- 
ment 45  N.  W.  Kep.  191-197.  The  dissent  of  Justice  Wal- 
LIN  in  that  case  was  not  upon  this  question. 

The  complaint  avers  the  non-payment  by  plaintiff  of  the 
cost  of  surveying,  selecting,  and  conveying  the  plaintifi^s 
land  grant  within  the  territory  of  Dakota.  Under  the  decision 
in  Railroad  Co.  v.  Traill  Co.,  115  U.  S.  600,  25  Am.  &  Eng.  R. 
Cas.  364,  the  lands  would  not  have  been  taxable  because  of 
the  lieu  of  the  Qovernment  thereon  for  such  anpaid  expenses- 
had  congress  not  taken  from  plaintiff  and  other  like  com- 
Eauies  the  power  to  interpose  its  own  dereliction  of  duty  as  a 
arrier  gainst  taxation.  That  act  was  approved  July  10, 
1886 — a  year  before  the  initiation  of  these  tax  proceedings — 
and  provides  "  that  no  lands  granted  to  any  railroad  by  anr 
act  of  congress  shall  be  exempt  from  taxation  by  states,  tem- 
tories,  and  municipal  corporations  on  account  of  the  lien  of 
the  United  States  upon  the  same  for  the  cost  of  the  survey- 
ing, selecting,  and  conveying  the  same,  or  because  no  patent 
has  been  issued  therefor ;  but  this  provision  shall  not  apply 
to  lauds  unsurveyed."  In  jnstice  to  the  plaintiff's  counsel 
it  is  proper  to  add  that  it  is  conceded  that  the  failure  to  pay 
the  costs  of  survey  is  of  no  moment  in  this  controversv,  in 
view  of  this  statute.  It  appearing  that  the  tax  proceeotn^ 
were  so  irregular  that  they  would,  when  they  should  culmi- 
nate in  a  tax-deed,  cast  a  cloud  upon  the  plaintiff's  title,  the 
plaintiff  had  a  right  to  maintain  this  action,  in  view  of  the 
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statute  and  the  interpret&tioii  placed  upon  it  bj  tliis  court  in' 
Farrington  v.  Inveatment  Co.,  45  N.  W.  Eep,  191 ;  bnt  judc- 
ment  sLould  bave  been  rendered  against  the  plaintiff  and  in 
favor  of  the  defendant,  as  treasurer,  for  the  smoQDt  of  the 
taxes,  penalties,  and  interest,  as  held  by  this  court  in  the  Far- 
rington  Case. 

The  judgment  of  the  district  court  should  therefore  be 
reversed,  and  that  court  directed  to  ascertain  the  amount 
of  the  taxes,  with  penalties,  and  interest  from  date  of  dehn- 
quencj,  as  prescribed  by  law  in  casas  of  delinqnency,  and 
render  judgment  agaiast  plaintiff  and  in  favor  of  defendant, 
as  treasurer,  for  such  amount,  and  also  render  judgment  for 
plaintiff  annulling  the  tax  proceedings  set  forth  in  the  com- 
plaint, 

Babthoiohew  and  Wallin,  JJ.,  having  been  of  counsel,  did 
not  sit  on  the  hearing  of  the  above  case,  nor  take  any  part  in 
the  decision ;  Judge  Winchester,  of  the  sixth  judicial  ^strict, 
and  Judge  McConnell,  of  the  third  judicial  district,  sitting  in 
their  places  by  request. 

Taxation  of  Croii  Earning!  of  Railroad  Companiei — Intarferenee  wittt 
Interstate  Commerce.— See  Vtrmont,  etc.,  R.  Co.  v.  Vermont  Cent.  B.  Co. 
(Vt.),  46  Am.  &  Efig.  R.  Cas.  848,  and  cases  cjt«d  in  note,  86«;  State  e. 
Qraud  Trunk  R.  Co.  (U.  S.),  46  Id.  602,  note  609;  Pacific  ExpTWS  Co. «, 

Seibert  (U.  B.),  48  M  610. 


TiTntTTflH  Valley  R.  Co. 

V. 

COMMOSWEALTH  OF  PENNSYLVAOTA. 

(14S  UniUd  Statu,  192.) 

Taxation— Qrou  Racaiptt — Intantate  Commeret, — A  state  ma;  tax  the 
CTosa  receipts  of  a  railroad  compan;  derived  (rom  traDsportatibne  by  cton- 
tinuoua  carriage  from  one  point  in  the  state  to  another,  but  over  a  line  which 
passes  out  of  the  state  and  into  other  states  and  back  again.  Such  trans- 
portation is  not  interstate  commerce  within  the  meaning  of  the  federal  cod- 
■titution. 

In  error  to  the  supreme  court  of  the  state  of  Pennsylvania.  * 
April  28, 1887,  the  auditor-general  of  Pennsylvania  settled 
an  account  with  the  Lehigh  Valley  Bailroad  Company,  in  ac- 
cordance with  the  act  of  June  7, 1879,  of  that  commonwealth. 
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for  its  taxes  on  gross  receipts  for  the  six  months  ending 
December  31, 1886,  as  follows  : 

arowreceipti %i,'JW,Va»  U 

Proportioa  taxableio  PeDutjlTania,  {f^f 8,8ltS,036  M 

Tftxaad  rate  of  eigbt  teoths  of  one  percent 80,643  88 

Due  commOQwealth %      30,643  88 

This  settlement  was  approred  bj  the  state  treasurer  Jane 
3, 1887.  The  Lehigh  CompanT  thereupon  prajed  an  appeal 
to  the  court  of  common  pleas  of  Dauphin  Conntj,  Pa.,  where 
a  declaration  and  copy  of  acconnt  were  filed,  and  the  case  tried 
under  stipulation  by  the  (iourt  without  a  jury.  Upon  the 
trial  it  appeared  from  the  affidavit  of  tlie  treasurer  of  the 
Lehigh  Company,  given  November  10, 1887,  that  he  had  made 
to  the  auditor 'general  for  the  six  mouths  ending  December  31, 
1886,  the  report  of  gross  receipts  upon  which  the  acconnt  for 
taxes  had  beeo  setUed  ;  and,  further,  that  "  the  main  line  of 
railroad  operated  by  the  Lehigh  Yalley  Hailroad  Company 
extends  from  Perth  Amboy,  in  the  state  of  New  Jersey,  to 
Wilkes  Barre,  in  the  state  of  Pennsylvania,  with  nnmeroua 
branches  in  Pennsylvania  and  New  Jersey.  The  company  has 
also  running  arrangements  with  other  companies,  whereby  it 
runs  its  own  trains,  both  passenger  and  freight,  on  a  through 
hue  from  Jersey  City,  New  Jersey,  to  Buffalo,  New  York.  A 
very  large  portion  of  its  business  consists  of  the  transporta- 
tion of  freight,  passengers,  etc,  from  points  in  Pennsylvania 
to  points  in  other  states,  or  from  points  in  other  states  to 
points  in  Pennsylvania,  or  from  points  in  othef  states  to  points 
in  other  states,  passing  through  the  state  of  Pennsylvania, 
about  one  half  of  its  entire  receipts  being  derived  from  the 
transportation  of  anthracite  coal  from  Pennsylvaniainto  other 
states." 

The  affidavit  gave  a  detailed  etatement,  showing  the  several 
classes'  of  transportation  from  which  the  receipts  returned 
were  derived,  being  from  transportation  of  coal,  freight  other 
than  coal,  passeuf^ers,  express,  and  mail,  distribnted  as  in  a 
summary,  with  which  the  statement  concluded,  and  which  was 
as  follows : 

(1)  Totftl  receipts  from  traDBportation  from  the  points  in 
Pennsjlv&nia  to  other  points  in  Pennaylvsoia,  without 

pssBiDK  out  of  the  state |1,SS8,441  SO 

(2)  Total  receipts  from  traoBportation  bj  contiDUOua 
CArriage  from  points  in  Pennsjlvsiiis  to  other  points  in 
PennfyWnnis,  Dut  over  lines  partly  in  Pennsjlvsnia — 
that  is  tn  Bsy,  passing  out  of  Pennsylvania  into  other 
statpa  and  bank  again  into  PeDDsylvauia  in  course  of 
tran^'porution £07,660  42 


DcizedbyGoOglC 


VOL.  53]  TAXATION. 

(3)  Total    receipts  from    transportatioa  by    i. 
carriage  from  poinU  in  a  foreign  atate  to  other  points  io 
the  Bame  state,  passing  through  the  state  of  FeDnajl- 

vaoia fH^M  25 

(4)  Total  receipta  from  transportation  bj  contiouous 
carriage  from  points  ia  other  states  to  points  in  Penns;l~ 

Tania 293,42%  00 

(5)  Total  receipts  from  transportation  bj  coqtinuous 
carriage  from  points  in  Fenngjlvania  to  points  it  other 

BUtea 3,689,514  68 

(6)  Total  receipts  from  transportation  by  continuous 
carriage  from  points  in  a  foreign  state,  passing  through 
Pennsylvania  and  ending  in  a  tliird  state 267,868  &9 

(7)  Total  receipts  from  transportation  from  points  in 
foreign   states   to   other   points   in   foreign   states,  not  . 

touching  PennaylTania 57,582  16 

Total  recoipU M, 798,888  68 

In  another  affidavit,  under  date  Jaanarj  20,  1888,  the  same 
official  stated :  "  Wlierever  in  the  Baid  statement  of  November 
10,  1887, 1  need  tlxe  term  '  continuous  transportation '  or  '  eon- 
tinuous  carriage,'  the  freight  or  passensers  from  the  trans- 
portation of  which  the  receipts  were  derived  were  carried 
between  the  points  mentioned  for  a  single  sum  or  charge,  and 
npon  a  single  way-bill  or  ticket,  and  were,  when  taken  upon 
the  cars  of  this  company,  destined  to  be  carried,  and  were 
actually  carried,  from  point  to  point  as  in  said  statement  set 
forth.  The  Lehigh  Yalley  Bailroad  Company  has  no  railroad 
of  its  own  reaching  the  city  of  Philadelphia,  but  transports 
coal  and  other  merchandise,  and  sometimes  passengers,  from 
Mauch  Chunk  and  other  points  in  Pennsylvania  over  its  own 
line  to  Phillipsburg,  in  the  state  of  New  Jersey,  from  which 
point  it  is  carried  upon  the  Belvidere  &  Delaware  Kailroad 
to  Trenton,  and  thence  by  the  Pennsylvania  Railroad  lines  to 
the  city  of  Philadelphia.  So  far  as  the  Lehigh  Yalley  Bail- 
road  hue  is  concerned,  the  transportation  is  from  Mauch 
Chunk,  or  the  other  points  iit  Pennsylvania,  to  Phillipsburg, 
in  New  Jersey ;  but  by  arrangements  between  this  company 
and  the  corporations  owning  the  otiier  roads  the  transporta- 
tion is  continuous  from  Mauch  Chunk  and  the  other  points  in 
Pennsylvania  to  Philadelphia,  The  receipts  mentioned  ia  my 
statement  of  November  10th,  in  the  second  paragraph,  in  each 
instance  under  the  respective  heads  of  *  coal,'  '  freight  other 
than  coal,'  and  '  passenger,  express,  and  mail,'  and  also  in  the 
second  item  in  the  summary,  were  derived  in  the  manner 
above  explained.  Some  of  the  trains,  and  in  many  instances 
the  same  cars,  which  carried  the  freight  and  passengers  in- 
dicated between  the  points  of  Pennsylvania  and  the  city  of 
Philadelphia,  carried  also  freight  and  passeugers  destined 
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and  carried  from  points  in  Fennsylvania  to  points  in  Kew 
Jersey  and  Kew  York,  and  xnce  versa.  The  various  items  of 
receipts  shown  in  mj  statement  of  November  10th,  and  classi- 
fied in  the  third  par^^aph  of  the  summary  as  '  receipts  from 
transportation  by  continnous  carriage  from  points  in  a  foreien 
state  to  other  points  in  the  same  state,  passing  through  the 
state  of  Pennsylvania,'  were  derived  from  transportation  of 
freight  and  passengers  billed  or  ticketed  from  the  city  of  New 
York  to  other  points  in  the  state  of  New  York,  and  vice  versa. 
The  same  trains  and  the  same  cars  which  carried  the  said 
freight  aud  passengers  carried  also  freight  and  passengers 
destined  and  carried  from  points  in  Pennsylvania  to  pointe  in 
other  states,  and  from  pomts  in  other  states  to  points  in 
Pennsylvania. ' ' 

It  was  admitted  that  the  Lehigh  Company  was  originally 
incorporated  by  the  state  of  Pennsylvania,  and  that  it  owned 
and  operated,  as  part  of  its  main  line,  about  66  miles  of  rail> 
road  in  Kew  Jersey. 

The  fraction  of  the  entire  gross  receipts  given  in  the  settle- 
ment represented  the  Lehigii  Company's  mileage  within  the 


The  conrt  of  common  pleas  found  the  facts,  and  held,  for 
the  reasons  given  in  Com.  v.  Canal  Co.,  21  Wkly.  Kotes  Cas, 
<Pa.)  406,  and  Com.  v.  New  York,  L.  K  &  W.  R  Co.,  Id.  410, 
that  the  commonwealth  could  only  recover  taxes  upon  the  two 
items  of  $1,353,441.60  and  $207,660.42  (classes  1  and  2),  being 
the  amount  received  fur  transportation  between  points  both  of 
which  were  in  the  state ;  and  directed  judgment  accordingly, 
which,  exceptions  thereto  having  been  overruled,  was  there- 
upon entered.  The  case  was  carried  by  writ  of  error  to  the 
supreme  court  of  Pennsylvania,  and  the  judgment  affirmed 
apon  the  opinion  of  the  court  below.  A  writ  oferror  was  then 
sued  out  from  this  court. 

The  company,  conceding  its  liability  to  taxation  in  respect 
of  the  receipts  contained  in  class  1,  questions  by  its  assign- 
ment of  errors  the  validity  of  the  tax  as  to  the  receipts  in 
class  2. 

M.  K  Olmeied,  for  plaintiff  in  error, 

Jos.  A.  Stratmhan  and  W.  U.  Hened,  for  defendant  in  error. 

FoLLGB,  C.  J. — ^The  Lehigh  Valley  Bailroad  Company  is  » 
Pennsylvania  corporation,  which  owns  and  operates  an  exten- 
sive system  of  railroads  in  that  state,  but  has  no  line  of  its 
own  to  Philadelphia.  For  the  traffic  from  Mauch  Chunk  to 
■tued  Philadelphia  it  makes  use  of  two  routes — one  by 
*"  the  way  of  the  Philadelphia  k  Reading  road,  being 

wholly  within  the  state ;  and  the  otlier  by  its  own  line  connect. 
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lug  with  the  lines  of  the  Fennsylvania  Railroad  at  Phillipsbai^, 
N.  J.,  and  thence  via  Trenton,  in  that  state,  to  Philadelphia.  De- 
tailed reports  of  its  receipts  show  that  the  passeuger  traffic  of 
the  Lehigh  Company  to  Philadelphia  from  Mauch  Chunk  is 
almost  wholly  tasen  over  the  Philadelphia  &  Beading,  while 
its  coal  and  general  freight  traffic  reaches  Philadelphia  by  the 
other  road.  PhilUpsburg,  N.  J.,  lies  across  the  Delaware 
Biver,  opposite  Eaaton,  Pa.  By  the  riinning  arrangements 
between  the  Lehigh  and  Pennsylvania  companies,  the  trans- 
portation of  through  freight  and  passengers  is  contiuuons 
from  Mauch  ChunlfL  to  Philadelphia. 

The  receipts  named  in  class  2  are  confined  to  that  part  of 
the  transportation  from  Mauch  Chunk  to  Phillipsburg,  and 
the  taxation  to  the  mileage  wholly  within  the  state  of  Fenn- 
Bylvania  ;  and  the  question  is  whether  this  taxation  in  respect 
of  such  receipts  from  freight  and  passengers  carried  by  con- 
tinuous transportation  to  Philadelphia  from  Msuch  Chunk 
by  way  of  Treuton,  N.  J.,  amounts  to  a  regulation  of  interstate 
commerce. 

The  conflict  between  the  commercial  regulations  of  the 
several  states  was  destructive  to  their  harmony  and  fatal  to 
their  commercial  interests  abroad,  and  this  was  the  ^.^^^  M„rti- 
mischief  intended  to  be  obviated  by  the  grant  to  tatci  ■  nmtw 
the  congress  of  the  power  to  regulate  commerce  tiMofci™- 
with  foreign  nations  and  among  the  states.  Biit,  as  ■"** ""  *"* 
was  said  by  Chief  Justice  Marshall,  the  words  of  *  ** 
the  grant  do  not  embrace  that  commerce  which  is  completely 
internal,  which  is  carried  on  between  man  and  man  in  a  state, 
or  between  different  parts  of  the  same  state,  and  which  does 
not  extend  to  nor  affect  other  states.  "  Commerce,"  obser\-ed 
the  chief  justice,  "  undoubtedly  is  traffic;  but  it  is  something 
more ;  it  is  interconrse.  It  describes  the  commercial  inter- 
coarse  between  nations  and  parts  of  nations  in  all  its  branches, 
and  is  regulated  by  prescribing  rules  for  carrying  on  that  in- 
terconrse," Gibbons  v.  Ogden,  9  Wheat,  189.  This  is  no  more 
than  an  expansion  of  its  simplest  signification — that  of  an 
exchange  of  goods,  the  bringing  of  them  from  the  seller  to  the 
buyer,  however  vast  the  range  now  comprehended  by  the  term 
in  the  progress  of  society. 

Taxation  is  undoubtedly  one  of  the  forms  of  regulation,  but 
the  power  of  each  state  to  tax  its  own  internal  commerce,  and 
the  franchises,  property,  or  business  of  its  own  corporations 
engaged  in  such  commerce,  has  always  been  recognized,  and 
the  particular  mode  of  taxation  in  this  instance  is  conceded  to 
be  in  itself  not  open  to  objection.  And,  while  interstate  com- 
merce cannot  be  regulated  by  a  state  by  the  laying  of  taxes 
thereon  in  any  form,  yet  whenever  the  subjects  of  taxation 
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can  be  separated,  bo  that  whicli  arises  from  interstate  com- 
merce caD  be  distingoialied  from  that  which  arises  from  com- 
merce wholly  within  the  state,  the  disfdnotion  will  be  acted 
upon  by  the  courtn,  and  the  state  permitted  to  collect  that 
arising  upon  commerce  Bolely  within  its  own  territory.  Rat- 
terman  v.  Telegraph  Ca,  127  U.  &  411,  434,  21  Am.  &  Eng. 
Corp.  Gas.  1. 

The  tax  nnder  consideration  here  was  determined  in  respect 
of  receipts  for  the  proportion  of  the  traiiaportatiou  within  the 
state,  but  the  contentinu  is  that  this  conid  not  be 
KKM  rf  »■•  done,  because  the  trail Buortation  was  an  entire  thing, 
ti^Kh  •>.  *°*^  ^°  '*''*  <'**"'^*  passed  throagli  another  state  thaa 
other  itrnta.  that  of  the  origin  and  destination  of  the  particoiar 
freight  and  passengers.  There  was  no  breaking  of 
bulk  or  transfer  of  passengers  in  New  Jersey.  The  point  of 
depHrtuie  and  the  point  of  arrival  were  alike  in  Feuusjlvania. 
The  intercourse  was  between  those  points,  and  not  between 
any  other  points.  Is  such  intercourse,  consisting  of  continu- 
ous transportation  between  two  points  in  the  same  state,  made 
intetrstate  because  in  its  accomplishment  some  portion  of 
another  state  may  be  traversed  ?  Is  the  transmission  of  freight 
or  messages  between  two  places  in  the  same  state  made  inter- 
state bnsiuess  by  the  deviation  of  the  railroad  or  telegraph 
line  onto  the  soil  of  anotlie;  state  ? 

If  it  has  happened  that  through  engineering  difficulties  —as 
the  interposition  of  a  mountain  dr  a  river — the  line  is  deflected 
so  a«  to  cross  the  boundary,  and  ran  for  the  time  being  in  an- 
other state  than  that  of  its  principal  location,  does  such  detour 
in  itself  impress  an  external  character  on  internal  intercourse  ? 
For  example,  the  Nashville,  Chattanooga  &  3t.  Louis  Bail- 
way  Company  is  a  corporation  created  nnder  the  laws  of 
TenoesHee,  and  through  freight  and  passengers  transported 
from  Nashville  to  Chattanooga  pass  over  a  few  miles  in  Ala- 
bama, and  perhaps  two  miles  m  Georgia,  hut  we  had  not 
supposed  that  that  circumstance  would  rendeV  the  taxation  of 
that  company,  in  respect  of  snch  business,  by  the  state  of 
TenucHsee,  invalid. 

So  as  to  the  tralEc  of  the  Erie  Kailway,  between  the  cities 
of  New  York  and  Buffalo,  we  do  not  understand  that  that 
company  escapes  taxation  in  respect  of  that  part  of  its  business 
because  some  miles  of  its  road  are  in  Pennsylvania,  while  the 
New  Torh  Central  is  taxed  as  to  its  business  between  the 
same  places,  because  its  rails  are  wholly  within  the  state  of 
New  York. 

It  should  be  remembered  that  the  question  does  not  arise 
as  to  the  power  of  any  other  state  thau  the  state  of  the  ter- 
mini, nor  as  to  taxation  upon  the  property  of  the  company 
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situated  elsewhere  than  in  FenuBjlvaiiia,  nor  as  to  the  regula- 
tion b;  PenDBjlvaiiia  of  the  operations  of  this  or  odj  other 
compaQT  elsewhere,  but  it  is  simply  whether,  in  the  carriage 
of  freight  and  passengers  between  two  points  in  one  state, 
the  mere  passage  over  the  soil  of  another  state  renders  that 
business  foreign  which  is  domestic.  We  do  not  think  such  a 
view  can  be  reasonably  entertained,  and  are  of  opinion  that 
this  taxation  is  not  open  to  constitutional  objection  by  reason' 
of  the  particular  way  in  which  Philadelphia  was  reached  from 
Mauch  Chunk. 

Nor  is  the  contrary  conclusion  supported  by  Coo  v.  Enrol, 
116  U.  8.  517,  11  Am.^  Eng.  Corp.  Cas.  456;  and  Lord  v. 
Steamship  Co.,  102  U.  8.  511,  much  relied  on  by  plaintiff  in 
error. 

In  Coe  V.  Errol,  logs  cut  in  Maine,  and  detained  at  Err,ol, 
N.  H.,  on  their  way  down  the  Androscoggin  Biver  to  Lewis-  ' 
ton.  Me.,  were  held  by  the  supreme  court  of  New  Hampshire 
not  taxable  at  Errol,  while  logs  cut  in  New  Hampshire,  and 
hauled  down  to  that  town  for  similar  transportation,  were  held 
taxable ;  and  this  court  sustained  the  judgment  of  the  state 
court  in  reference  to  the  New  Hampshire  logs,  upon  the 
ground  th&t  they  were  still  part  of  the  general '  mass  of 
property  of  the  state,  and  had  not  commenced  "  their  final 
movement-  for  iransportation  from  the  state  of  their  origin  to 
that  of  their  destination."  The  Maine  logs  had  never  been 
part  of  the  property  of  New  Hampshire,  and  had  no  situs 
there.  They  were  therefore  not  taxaole,  though  whether  they 
were  or  not  was  not  drawn  into  decision.  These  logs  were  also 
in  course  of  transportation  from  the  place  of  cutting  to  another 
place  likewise  in  Maine,  and,  as  that  transportation  required 
them  to  arrive  and  remain  for  a  time  in  New  Hampshire,  the 
predicament  in  .that  regard  was  referred  to  in  the  opinion  by 
way  of  argument,  as  being  such  that  New  Hampshire  could 
not  impose  a  burden  on  that  transpoirtation.  But  the  right  of 
Maine  to  tax  them  was  not  disputed. 

The  single  question  in  Lord  v.  Steamship  Co.  was,  as  was 
stated  by  Mr,  Chief  Justice  Watte,  delivering  the  opinion  of 
the  court,  whether  congress  had  power  to  regulate  the  liability 
of  the  owners  of  vessels  navigating,  the  high  seas,  but  engaged 
only  in  the  transportation  of  goods  and  passengers  between 
ports  and  places  in  the  same  state,  it  being  conceded  that  the 
voyages  of  the  steamship  in  respect  of  whose  loss  the  question 
arose  were  always  ocean  voyages.  The  argument  was  that 
"while  on  the  ocean  her  national  character  only  was  recognized, 
and  she  was  subject  to  such  laws  as  the  commercial  nations 
of  the  world  had,  by  usage  or  otherwise,  agreed  on  for  the  gov-  - 
eroment  of  the  vehicles  of  commerce  occupying  this  common 
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property  of  all  mankind.  She  was  naTigatiog  among  the  Tea- 
xela  of  other  nations,  and  was  treated  by  them'as  belonging  to 
the  coantry  vhoae  flag  she  carried.  Trae,  she  was  not  trading 
with  them,  but  she  was  navigating  with  them,  and  conse- 
quently, with  them,  was  engaged  in  commerce.  If  in  her 
navif^ation  she  inflicted  a  wrong  on  another  country,  the  United 
-  States,  and  not  the  state  of  California,  must  answer  for  what 
was  done.  In  every  just  sense,  therefore,  she  was,  while  on 
the  ocean,  engaged  iu  commerce  with  foreign  nations,  and,  as 
such,  she  and  the  business  in  which  she  was  engaged  was 
subject  to  the  reRulatiuf^  power  of  congress." 

But  it  was  unnecessary  to  invoke  the  power  to  regulate 
commerce  in  order  to  find  authority  for  the  law  in  question. 
As  stated  by  Mr.  Justice  Bbadlek  in  lie  Garnet!,  141  U.  S.  1, 
12.  "  The  act  of  congress  which  limits  the  liability  of  ship- 
owners was  passed  in  amendment  of  the  maritime  laws  of  the 
country,  and  the  power  to  make  such  amendments  is  coexten- 
sive with  that  law.  It  is  not  confined  to  the  boundaries  or 
olass  of  subjects  which  limit  and  characterize  the  power  to 
regulate  commerce ;  but,  in  maritime  matters,  it  extends  to  all 
matters  and  places  to  which  the  maritime  law  extends."  In 
that  case  the  limited  liability  act  was  applied  to  a  steamer 
engaged  in  commerce  on  the  Savannah  River. 

In  Ex  parte  Bojer,  109  U.  S.  629,  it  was  decided  that  the 
admiralty  jurisdiction  extended  to  a  steam  canal  boat,  in  case 
of  collision  between  her  and  another  canal  boat,  while  the 
two  boats  were  navigating  the  Illinois  &  Lake  Michigan  Canal, 
although  the  libellaut's  boat  was  bound  from  one  place  in  Illi- 
nois to  another  place  in  the  same  state. 

The  principle  is  well  settled,  and  the  cases  are  largely  re- 
ferred to  in  ^le  Garnett. 

In  Pacific  Coast  8.  S.  Co.  v.  Board  of  Railroad  Com'rs,  9 
Sawy.  253,  18  Fed.  Rep.  10,  the  circuit  court  for  the  district 
of  California  held,  Mr.  Justice  Field  delivering  the  opinion, 
that  the  California  state  board  of  railroad  commissioners  had 
no  power  to  regulate  or  interfere  with  the  transportation  of 
persons  or  merchandise  by  a  steamship  company  between 
ports  within  the  state,  if  they  were  in  transit  to  or  from  other 
states,  or  if  the  transportation  consisted  of  vojf^es  npon  the 
ocean,  bringing  the  steamships  under  the  exclusive  control  of 
congress. 

But  that  case  involved  the  direct  regulation  by  a  state  of 
transportation  which  had  passed  beyond  the  junsdiction  of 
the  state,  and  did  not  decide  the  question  -f  the  power  of  a 
state  to  tax  its  own  corporations  in  respect  of  transactions 
within  it  in  the  course  of  a  continuous  carriage  from  one  point 
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to  another  in  the  state,  in  accomplishing  which  a  part  of  an- 
other Btate  was  incidental Ij  traversed. 

This  FeunsjlTania  Companj  was  not  taxed  in  respect  of  its 
receipts  from  transportation  from  points  in  foreign  states  to 
other  points  in  foreign  states  not  touching  Pennsylvania  ;  nor 
from  transportation  by  continuous  carriage  from  points  in  a 
foreign  state  passing  through  Pennsylvania  and  ending  in  a 
third  state ;  nor  from  transportation  by  continuous  carriage 
from  points  in  Pennsylvania  to  points  in  other  states ;  nor  from 
transportation  by  continuous  carriage  from  points  in  other 
states  to  points  in  Pennsylvania ;  nor  from  transportation  by 
continuous  carriage  from  points  in  another  state  to  other 
poin^  in  the  same  state,  passing  through  Pennsylvania;  but 
only  in  respect  of  receipts  from  transportation  from  points 
in  Pennsylvania  to  other  points  in  Pennsylvania  without  pass- 
ing out  of  the  state,  and  from  transportation  by  continiious 
carriage  from  points  in  Pennsylvania  to  other  points  therein, 
bnt  passing  out  of  Pennsylvania  iato  another  state 'and  back 
again  in  the  course  of  transportation. 

We  do  not  deem  it  necessary  to  continue  the  discussion. 
We  concur  with  the  state  court  in  sustaining  the  validity  of 
the  tax  herein  involved,  and  the  judgment  is  affirmed. 

What  Conititutss  Intsntate  Commsrca — Traniportation  Ovar  Llna  Ex- 
tending through  Nalghboring  State. — The  above  deciHiun  of  the  Tlmced 
States  supreme  court  wtIL  settle  a  poiot  upoo  which  the  authorities  are 
conflicting.  The  question  has  been  passed  upon  in  Fennsjlvauia,  HinDe- 
sota,  Bouth  Carolina,  and  bj  the  Interstate  Cominerce  CommissioD,  The  • 
Pennsjlvania  decisioos  are  ia  accord  with  the  decision  of  thelTnitedStstes 
supreme  court.  The  decisions  of  the  supreme  courts  of  Minnesota  and 
Soutb  Carolina,  and  of  the  Interstate  Commission,  on  the  other  hand,  assert 
the  doctrine  that  carriage  between  two  points  within'the  state  over  a  route 
eztendiog  across  a  neighboring  state,  is  interstate  commerce.  These  de- 
cisions are  tnted  and  reviewed  in  the  note,  4S  Am.  &  Eng.  R.  Obb.  14. 


WnjaNOTON  &  Weldon  R.  Co. 


(Ohittd  Stata  Suprtme  Court,  Dee.  5,  1803.) 

Taxation— Exemption— Extendon  of  Privilege  to  Branch  Road: — The 
privilege  of  exemption  from  taxation  belongiog  tu  the  main  road  of  a  railroad 
companj  is  not  extended  to  the  branch  road  of  such  company  b;  a  grant  . 
thereto  of  the  powers,  rights  and  privileges  conferred  on  such  company  in 
respect  to  its  main  road  in  the  extension,  use,  and  preservation  of  such 
branch  road. 
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On«  Companw  AbMrbin(  tha  Road  of  Another— Examption  from  Taxa- 
tion.— Tbe  priTilege  of  exemption  from  umtioD  granted  to  a  nulroid 
company  with  reapect  to  itt'maia  road  doea  not  attach  to  tbe  road  o(  an- 
other company 'trausferredtoaDd  abaorbedb;  it;  not  doMiuchtranaferaod 
abeorptioD  amount  to  the  extension  o[  ita  nuun  road  so  as  to  bring  it  within 
the  exemption  privilege. 

Estoppel  In  One  Suit  by  Judgment  In  Another. — A  judgment  in  one  suit 
does  nut  optfrate  u  aa  estoppel  in  a  second  suit,  where  tbe  caosei  of  Mtion 
are  not  indeniicsl  and  the  quegtiiina  litigated  are  not  the  tune. 

Jurisdiction  of  Buprems  Courts — Obligation  of  Contract. — The  United 
States  supreme  court  has  jariidiction  to  review  the  judgment  of  a  state 
supreme  court  upholding  a  slatnte  which  it  is  claimed  impairs  the  obliga- 
tion of  a  contract,  where  the  question  whether  it  did  or  did  not  was  neces- 
sarily passed  upon  in  the  state  court. 

In  error  to  the  supreme  court  of  the  state  of  North  C&rolina. 

This  was  an  action  brought  in  the  snperior  court  of  Halifax 
Couuty,  K.  C,  by  the  'W'ilmiDgtou  &  Weldon  Ballroad  Com- 
pany, to  restrain  the  sheriff  of  that  county  from  collecting 
certain  taxes  assessed  on  so  mnch  of  a  branch  road  of  the 
plaintiff  known  as  the  "  Scotland  Neck  Branch  "  as  lay  therein, 
and  on  tbatpart  of  the  plaintiff's  road  which  formerly  consti- 
tuted the  Halifax  &  Weldon  Bailroad,  and  the  rolling-stock 
osed  with  said  roads.  The  plaintiff  was  incorporated  under 
an  act  of  the  f^eneral  assembly  of  North  Carolina,  approTed 
January  3,  1834,  entitled  "  An  act  to  incorporate  the  Wiiming- 
ton  and  Raleigh Eailroad  Company."  2E«t.  St.  N.  0. 1837,  pp. 
335,  347.  By  the  first  section  of  this  act  commissioners  were 
designated  "  for  tbe  purpose  of  receiving  subscriptions  to  an 
amount  not  exceeding  eight  hundred  thousand  doUars,  in 
shares  of  one  hundred  dollars  each,  to  coustitnte  a  joint  capi- 
tal stock,  for  the  purpose  of  effecting  a  communication  by  a 
railroad,  from  some  point  within  the  town  of  Wilmington,  or 
in  the  immediate  neighborhood  of  the  said  town,  to  the  city  of 
Kaleigh,  or  in  the  immediate  neighborhood  of  the  said  city, 
the  route  of  which  road  shall  be  determined  on  by  the  com- 
pany hereby  incorporated."  The  first  20  sections  of  the  act 
relate  to  the  main  line  thns  described. 

The  nineteenth  section  is  as  follows: 

"  That  it  shall  and  may  be  lawful  for  the  said  president  and 
directors  to  determine  from  time  to  tinfe  what  instalments 
shall  be  paid  on  tha  stock  subscribed  ;  to  purchase  with  the 
funds  of  the  company,  and  place  on  the  said  railroad  con- 
structed by  them,  all  machines,  wagons,  vehicles,  carriages, 
and  teams  of  any  description  whatsoever,  which  may  be 
deemed  necessary  and  proper  for  the  parposes  of  transporta- 
tion ;  and  all  the  property  purchased  by  the  said  president 
and  directors,  and  that  which  may  he  given  to  the  company, 
and  the  works  constructed  under  the  authprity  of  this  act, 
and  all  profits  accruing  on  the   said  works,  and  the  aaid 
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property  shall  be  vested  in  the  respective  sLareholders  of  the 
company,  and  their  successors  and  assigns  forever,  in  pro- 
portion to  their  respective  shares ;  and  the  shares  shall  be 
deemed  personal  property,  and  the  properh^  of  said  com- 
pany ;  and  the  shares  therein  shall  be  exempt  from  any  public 
charge  or  tax  whatsoever. 

The  2Ist,  22d,  23d,  and  25th  sections  read  thus  : 

"  Sec.  21.  That  the  stockholders,  in  general  meeting,  may, 
if  they  think  fit,  resolve  to  construct  a  branch  or  branches  ^ 
to  the  main  road,  to  be  connected  with  the  main  road, 
at  such  point  or  points  as  they  may  determine  on,  and  to 
lead  in  such  directio:^  and  to  such  a  point  or  points,  as 
tbey  may  think  best-;  and,  in  order  that  they  may  do  so, 
the  said  stockholders  are  fully  authorized  to  cause  books 
to  be  opened  for  subscriptions  to  the  said  lateral  road  or 
branch  of  the  main  road;  and  the  subscribers  for  stock 
shall  be  subject  to  all  the  rules  previously  made  by  the  com- 
pany, and  become  members  of  the  company,  with  this  excep- 
tion only,  viz.,  that  the  stock  subscribed  by  them  shall  be 
faithfnlly  and  honestly  applied  to  the  constroction  of  that 
branch  of  the  road  for  wnich  they  subscribed  it ;  but  the 
subscribers  for  the  main'road  and  the  branches  shall  consti- 
tute but  one  company,  and  their  rights  of  property  and  estate 
shall  be  in  common,  and  not  separate :  provided,  however, 
that  the  whole  capital  of  subscribed  stock  shall  not  exceed 
one  million  of  dollars. 

"  Sec.  22.  That  all  the  powers,  rights,  and  privileges  con- 
ferred by  the  preceding  sections  upon  the  said  company,  in 
respect  to  the  main  road,  and  the  lands  through  which  it 
may  pass,  are  hereby  declared  to  extend  in  every  respect  to 
'  the  said  company,  and  the  president  and  directors  thereof, 
in  the  laying  ont,  in  the  construction,  and  in  the  use  and 
preservation  of  said  lateral  or  branch  roads. 

"  Sec.  23.  That  it  shall  and  may  be  lawful  for  the  said  com- 
pany to  construct  a  branch  to  the  main  road  as  aforesaid, 
under  the  restrictions  aforesaid,  so  soon  as  the  main  road 
has  reached  the  point  at  which  the  branch  road  is  intended 
to  be  joined  with  the  main  road  ;  but  they  shall  not,  under 
any  pretence  whatever,  apply  the  funds  of  the  company  to 
the  construction  of  a  lateral  or  branch  road,  until  the  main 
road  is  completed,  except  they  be  subscriptions  specifically 
made  for  the  branch  or  later^  road." 

"  Sec.  25.  That,  where  a  branch  or  lateral  road  to  the  main 
road  is  shorter  than  twenty  miles,  no  other  person  or  com- 

fiany  shall  be  authorized  and  empowered  to  build  a  railroad 
rom  any  point  near  its  termination,  so  as  to  intersect  with' 
this  main  road,  in  order  to  injure  this  company." 
68  A.  ft  E.  H.  Cos.— 44 
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Section  24  refers  to  the  right  to  connect  or  intersect  with 
"said  railroad  or  any  of  its  branches,"  and  these  5  sections, 
ont  of  38  in  all,  relate  to  branch  roads. 

On  December  15,  1835,  an  act  of  the  general  sasembly  was 
approved,  entitled  "  An  act  to  amend  an  act  passed  in  the 
year  one  thousand  eight  hundred  aud  thirty-three,  entitled 
'  An  act  to  incorporate  the  Wilmington  and  Baleigh  Bailroad 
Company.* "  2  Rev.  St.  N.  C.  pp.  347,  348.  This  act  author- 
ized the  capital  stock  of  the  company  to  be  increased  to  any 
sum  not  exceeding  11,500,000,  aud  provided  "that  the  stock- 
holders of  said  company  shall  aud  may  be  at  liberty  to  mn 
the  main  road  from  some  point  witBin  or  near  the  town  of 
Wilmington  to  some  point  in  the  city  of  Ealeigh,  or  in  the  im- 
mediate, neighborhood  thereof,  or  from  Wilmington,  or  near 
it,  as  aforesaid,  to  some  point  at  or  near  the  river  Boanoke, 
in  this  state,  at  the  election  of  said  stockholders,  with  the 
view  of  connecting  with  the  Petersburg  and  Norfolk  rul- 
roads ; "  "  that  the  said  company  may  be  at  liberty  to  lay  off 
and  construct  any  lateral  road,  under  the  rules  and  regula- 
tions provided  in  the  aforesaid  act,  before  or  after  they  have 
completed  the  main  railroad  aforesaid;"  "that  it  shall  and 
may  be  lawful  for  the  said  company  te  purchase,  owa,  and 
possess  steamboats,  and  other  vessels,  to  ply  and  sail  from 
the  port  of  Wilmington  to  Charleston  or  elsewhere,  and  to 
take  and  receive  for  the  use  of  said  company,  over  and  be- 
sides the  profits  allowed  in  the  said  original  act,  such  sums 
of  money  or. other  property  for  freight,  passengers,  or  other 
accommodation  on  said  boats  and  vessels  as  they  may 
be  able  to  make  by  contracts  with  their  customers,  and  ac- 
cording to  such  rates  as  th^y  may  from  time  to  time  estab- 
lish ; "  and  enlarged  the  time  for  commencing  the  road  to 
three  years  from  January  1,  1836. 

At  the  session  of  1833  of  the  general  assembly  an  act 
was  passed  entitled  "  An  act  to  incorporate  the  Halifax  and 
Weldon  Eailroad  Company."  2  Rev.  St  N.  C.  pp.  325,  334 
This  act  contained  no  exemption  from  taxation,  and  was  sub- 
ject to  be  altered,  amended,  or  modified  by  future  legislatures. 
Under  its  provisions,  the  Halifax  &  Weldon  Kailroad  Com- 
pany procured  its  right  of  vr&y,  and  laid  out  and  constructed 
the  roadbed  and  road  from  Weldon  to  Halifax,  a  distance  of 
some  eight  miles,  and  entirely  in  the  county  of  Halifax. 
The  corporation  had  no  rolling  stock,  but  permitted  the 
Portsmouth  Railroad  Company,  daring  the  year  1836,  to  mn 
its  cars  over  its  roadbed  and  track.  In  1836  an  act  was 
passed  entitled  "An  act  empowering' the  Halifax  A  Weldon 
Railroad  Company  to  subscribe  their  stock  to  the  Wilmington 
&  Raleigh  Railroad  Company  "     2  Rev.  St.  N.  C.  pp.  334.  335 
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Parstumt  to  tlie  proviaions  of  this  act,  the  Halifax  &  Weldon 
Kailroad  Compauy  and  the  Wilmington  &  Ealeigh  Railroad 
Company  entered  into  ■  au  agreement,  February  14,  1837, 
frhion  agreement  was  in  all  respects  executed  and  carried 
into  effect  by  those  corporations.  The  act  authorized  the 
stockholders  of  the  Halifax  Company  to  subscribe  its  stock 
on  the  books  of  the  Wilmington  Company,  and  sections  2  and 
3  were  as  follows  : 

"  Sec.  2.  Upon  the  subscription  of  the  stock  held  b^  the 
stockholders  in  the  Halifax  and  Weldon  Bailroad  Company  in 
the  books  of  the  Wilmington  and  Raleigh  Kailroad  Company, 
all  the  property,  real  and  personal,  owned  and  held  by  the 
Halifax  and  Weldon  Bailroad  Company  shall  vest  in  and  be 
ow'bed  and  possessed  by  the  Wilmington  and  Baleigh  Bail- 
road Company  aforesaid,  and  be  owned  and  held  and  pos- 
sessed by  the  said  company  in  the  same  manner  that  all  the 
other  property,  real  and  personal,  which  has  been  acquired 
by  the  said  company  is  owned,  held,  and  possessed  ;  and  the 
road  which  may  have  been  bnilt,  or  partly  built,  by  the 
Halifax  and  Weldon  Bailroad  Company  shall  thenceforward 
be  deemed,  to  all  intents,  as  well  ciiminal  as  civil,  a  part  of 
the  Wilmington  and  Baletgh  road. 

"  Sec.  3.  So  soon  as  the  subscription  hereby  authorized 
shall  have  been  made,  all  the  rights  and  privileges  acquired 
under  the  before  recited  act  of  assembly,  passed  in  the  year 
one  thousand  eight  hundred  and  thirty-tnree,  entitled  'An 
act  to  incorporate  the  Halifax  and  Weldon  Bailroad  Com- 
pany,' shall  cease,  and  the  corporate  existence  of  said  com- 
pany be  determined." 

Tlie  torms  of  the  agreement  between  the  two  companies 
were  that  the  Wilmington  Company  should  receive  the  assets 
of  the  Halifax  Company,  and  pay  its  debts,  and  the  stock- 
holders in  the  Halifax  Company  should  be  entitled  to  their 
respective  number  of  shares  of  stock  in  the  Wilmington  Com- 
pany. 

The  complaint  alleged  that  "  in  the  year  1840  the  plaintiff 
completed  the  construction  of  its  mai*  road  from  the  town  of 
Wilmington,  through  the  town  of  Halifax,  to  the  town  of 
Weldon,  on  the  Boaooke  river,  in  said  state,  and  thereby  con- 
nected its  main  line  with  the  Portsmouth  &  Norfolk  Bail- 
road, and  has  bad  the  same  in  use  or  operation  ever  since." 
The  defendant  denied  the  arerment  as  made,  and  said  that 
the  part  of  the  road  between  Halifax  and  Weldon  was  built 
by  the  Halifax  Company,  under  its  charter,  and  acquired  by 
the  plaintiff  in  1837,  in  pursuance  of  the  act  of  1836.  The 
plaintiff,  in  reply,  averred  that  the  Halifax  road  was  only 
partially  completed,  and  that  the  Halifax  Company  owned  no 
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rolliDg  stock  or  other  property  of  any  descriptioa  except  its 
roadbed  aad  right  of  w&y,  and  referred  to  the  agreemeat  of 
Febroary,  1837.  Plaiutifi'  also,  for  farther  reply,  set  up  the 
proceedings  and  jadgmezit  in  an  action  commenced  by  plaintiff 
in  1869  in  the  superior  court  of  Halifax  connty  against  the 
sheriff  of  that  county,  to  enjoin  the  sale  of  property  for  taxes, 
partly  assessed,  as  aJleged,  upon  a  portion  of  the  roadbed 
and  right  of  way  acquired  from  the  Halifax  Company,  and 
pleaded  the  same  as  an  estoppel.  It  appeared  that  the 
agreement  between  the  two  companieB  above  referred  to  was 
not  registered,  as  required  by  the  act  of  1836,  but  that  this 
was  subsequently  done  under  au  act  approveid  February  5, 
1675.  It  further  appeared  that  after  the  execution  of  the 
agreement  of  February  14,  1837,  the  Halifax  Company  ceased 
to  exercise  any  corporate  acts,  or  maintain  any  corporate  ex- 
istence or  oi^auizatiou,  and  its  roadbed,  track,  ana  right  of 
way  passed  nnder  the  control  of  the  Wilmington  Company, 
and  has  ever  since  been  under  its  control  as  a  part  of  its 
main  line  of  road.  Another  act  amending  the  charter  was 
approved  January  24,  1851,  which  authorized  the  capital 
stock  to  be  increased  to  $2,500,000,  and  the  issue  of  scrip  to 
the  extent  of  tlie  increase.  By  the  third  section  it  was  pro- 
vided "  that  said  scrip  shall  represent  shares  in  the  capital 
stock  of  said  company  as  though  the  said  shares  had  been 
originally  subscribed  for  by  tne  holders  thereof;  and  the 
said  holders  of  the  scrip  thus  issued  under  the  provisions  of 
this  act  shall  be  members  of  the  said  corporation,  with  the 
same  privileges,  rights,  and  immunities,  and  subject  to  the 
same  rules  and  regulations,  as  the  or^nal  stockhalders  of 
said  company."  By  an  act  approved  February  15, 1855,  the 
name  of  the  Wilmington  &  Ilaieigh  Bailroad  Company  was 
changed  to  the  name  of  the  Wilmington  &  Weldon  Railroad 
Company.  At  the  session  of  1867  of  the  general  assembly  an 
act  was  passed  amending  the  act  incorporating  the  Wilming- 
ton Company,  which  was  duly  accejjted  by  ite  stockholders, 
November  13,  1867,  This  act  provided  for  the  opening  of 
books  for  subscriptions  to  any  amount  deemed  necessary,  but 
not  to  exceed  $25,000  per  mile,  for  the  construction  of  any 
brrihch  to  the  main  line,  which  stock  was  to  be  separate  and 
independent  of  the  stock  of  the  main  road,  and  to  be  applied 
exclusively  to  the  branch  road  for  which  it  was  subscribed. 

The  case  came  on  in  the  superior  court  before  Consob,  J., 
who,  from  the  pleadings,  affidavits,  and  exhibits,  made,  and 
filed  findings,  in  substance  as  heretofore  stated,  and  further 
therein  fonnd  that  during  the  year  1882  the  plaintiff  began 
and  completed  a  branch  road  connecting  with  its  main  road  at 
a  point  near  the  town  of  Halifax,  in  Halifax  County,  and  run- 
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ning  to  the  town  of  Scotland  Neck,  in  that  conntj,  which 
'branch  vras  extended  to  the  town  of  Greenville,  in  Pitt  County, 
during  1890,  and  in  1891  to  the  town  of  Einston,  in  Lenoir 
County,  being  in  all  a  distance  of  85  miles  ;  that  the  branch 
Toad  ran  through  the  county  of  Halifax  fur  23^  miles.  That 
it  vaa  not  shown  that  the  said  branch  was  built  pursuant  to 
the  provisions  of  the  original  charter  or  amendments  there- 
to. That  the  branch  road  was  operated  and  managed  by  the 
officers  of  the  plaintiff  company,  and  known  as  the  "  Scotland 
Neck  Branch  of  the  Wilmington  &  Weldon  Bailroad."  That, 
in  addition  to  the  said  Scotland  Neck  branch,  the  plaintiff 
company  owned  and  operated  in  the  same  manner  the  follow- 
ing other  branch  roads  in  the  state  :  The  Clinton  &  Warsaw 
branch,  13  miles  in  length ;  the  Nashville  or  Spring  Hope 
branch,  18  mileB  iu  length  ;  the  Wilson  & F^etteville  orancn, 
73.6  miles  in  length  ;  the  Tarboro  branch,  17  miles  in  length ; 
making  a  total  of  206.6  miles,  the  main  road  being  162  miles 
in  length.  That  the  said  branch  roads,  except  the  Tarboro 
"branch,  had  been  built  within  the  past  10  years ;  and  that  the 
plaintiff  company  also  owned  other  investments  in  railroads 
and  other  properties. 

A  transcript  of  the  proceedings  and  judgment  roll  iu  the 
case  of  Wilmington  &  Weldon  Bailroad  Company  v.  John  H. 
Held  was  attached  to  the  findings. 

The  railroad  commission  of  North  Carolina,  pursuant  to  the 
provisions  of  the  revenue  act  of  1891  of  that  state  (Acts  1891, 
c.  323),  assessed  for  taxation  the  portion  of  plaintiff's  main 
Toad  and  rolling-stock  from  Halifax  to  Weldon,  being  the 
portion  acquired  from  the  Halifax  Company,  and  also  that 
part  of  the  Scotland  Neck  branch  in  Halifax  County,  and 
directed  the  commissioners  of  Halifax  County  ta  place  the 
same  upon  the  tax  list  of  the  county  for  the  year  1891,  which 
was  done  by  the  county  commissioners,  and  taxes  were  levied 
"by  them  thereon  accordingly.  The  tax  list  was  duly  placed 
in  the  hands  of  the  defendant,  the  sheriff  of  the  county,  and 
he  demanded  payment  of  the  taxes,  which  being  refused  he 
threatened  to  collect  the  same  by  distraint. 
'  The  superior  court  was  of  opinion  that  the  tax  upon  the 
roadbed  and  rolling-stock  between  Halifax  and  Weldon  ^was 
void,  and  enjoined  the  defendant  from  enforcing  its  payment ; 
bnt  that  the  tax  levied  upon  tlie  Scotland  Neck  branch  was 
Talid,  and  vacated  the  preliminary  restraining  order  i^ainst 
its  collection.  Both  parties  appealed  to  the  supreme  court, 
which  held  that  the  superior  court  had  decided  correctly  as 
to  the  branch  line,  but  should  have  also  decided  the  roadbed 
and  rolling-stock  between  Halifivx  and  Weldon  to  be  taxable, 
and  therefore,  in  that  respect,  reversed  the  judgment  of  that 
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court.  Final  judgment  having  been  afterward  entered  in  tb« 
Bnperior  court  in  accordance  with  the  opinion  and  indgmeut 
of  the  supreme  coart,  the  case  was  again  taken  by  plaintiff  to 
the  supreme  court,  and  the  jndgment  affirmed,  whereapoB 
this  wnt  of  error  was  sued  out, ,  The  opinions  of  the  supreme 
court,  by  Clabk,  J.,  which  discuss  the  questioDS  inTolved  in 
all  their  aspects,  will  be  found  reported  in  110  N.  Car.  107, ' 
and  set  out  in  full  in  the  note  to  this  case. 

S.  F.  PkiUips,  Thos.N.  ffiTl,  F.  D.  McKenney,  and  Wm.  11. 
■Dayj  for  plaintiff  in  error. 

S.  O.  Burton  and  Theo.  F.  Davidson,  for  defendant  in  error. 

FuiiER,  C.  J. — The  jurisdiction  of  this  court  is  questioned 
upon  the  ground  that  the  decision  of  the  supreme  court  of 
North  Carolina  conceded  the  validity  of  the  contract  of  ex- 
emptiou  contained  in  the  act  of  1834,  but  denied 
"  *'     that    particular    property   was  embraced    by   its 

terms ;  and  that,  therefore,  sacli  decision  did  not  iDTolve  a 
federal  t^aestion. 

In  arriving  at  its  conclusions,  however,  the  state  court  gave 
effect  to  the  revenue  law  of  1891,  and  held  that  the  conbact 
did  not  confer  the  right  of  exemption  from  its  operation.  If 
it  did,  its  obligation  was  impaired  by  the  subsequent  law,  and, 
as  the  inquiry  whether  it  did  or  not  was  necessarily  directly 
passed  upon,  we  are  of  opinion  {hat  the  writ  of  error  was 
properly  alloweil.  New  Orleans  Water  Works  Co.  v.  Lonisi- 
aua  Sucar  Co.,  125  U.  S.  18,  38. 

We  do  not  regard  Bridge  Co.  v.  City  of  Henderson,  141  U. 
8.  679,  and  Railway  Co.  v.  Todd  Co.,  142  U.  S.  282,  cited  by 
defendant  in  error,  aa  qualifying  the  rule  npon  this  subject 

In  Bridge  Co,  v.  City  of  Henderson,  it  was  held  by  the 
court  of  appeals  of  Kentiicky  that  the  city  of  Henderson, 
under  a  certain  citv  ordinance  accepted  by  the  bridge  com- 
any,  had  acquired  a  contract  right  to  tax  that  part  of  the 
rid£;e  within  the  city  limits  in  consideration  of  rights  and  ■ 
privileges  granted  the  company  by  the  ordinance;  and,  as, 
this  interpretation  justified  the  municipal  taxation  in  question, 
and  could  not  be  reviewed  by  ua,  we  declined  to  maintaiu 
jurisdiction. 

In  Railway  Co.  v.  Todd  Co.,  certain  lands  were  considered 
by  the  state  court  as  not  within  the  exemption  claimed,  under 
the  revenue  law  existing  at  its  date. 

But  in  the  case  in  hand  the  court  passed  upon  the  action 
of  the  authorities  in  virtue  of  a  legislative  act  approved  more 
than  50  years  after  the  making  of  the  supposed  contract,  and 
explicitly  upheld  the  law. 

We  are  obliged,  then,  to  consider  the  legality  of  this  tax- 
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ation  in  respect  of  the  branch  road  proper  and  of  the  road 
from  Halifax  to  Weldon. 

The  inquiry  i»  limited  to  taxation  on  corporate  property 
only,  though  the  original  exemption  also  covered  th©  shares 
of  the  capital  stock  in  the  hands  of  its  shareholders.  The 
legislature  recognized  the  distinction  between  the  one  class 
iiud  the  other ;  and,  if  it  were  conceded  that  all  the  shares 
should  be  treated  as  exempt,  as  contended,  in  respect  of  which 
we  are  called  upon  to  express  no  opinion,  yet  the  entire  prop- 
erty of  the  company  might  or  might  not  be  exempt,  in  the 
light  all  the  provisions  of  the  charter  with  its  amendments, 
and  the  terms  of  the  authority  under  which  it  may  have  been 
acquired. 

The  applicable  rule  is  too  well  settled  to  require  exposition 
or  the  citation  of  authority.     The  taxing  power  is 
essential  to  the  existence  of  government,  and  can-  Jl™|!j'u| 
not  be  held   to   have   been   relinquished  in   any  _Bi»mehr«rt 
instance,  unless  the  deliberate  purpose  of  the  state 
to  that  effect  clearly  appears.     The  surrender  of  a  power  so 
vital  cannot  be  left  to  inference,  or  conceded  in  thej)res6nce 
of  doubt,  and,  when  the  language  used  admits  of  reasouable 
contention,  the  conclusion  is  inevitable  in  favor  of  the  reser- 
vation of  the  power. 

By  its  charter  the  Wilmington  &  fialeigh  Bailroad  Com- 
pany, with  a  capital  stock  of  $800,000,  was  empowered  to  con- 
struct, repair,  and  maintain*  a  railroad  from  Wilmington  to 
Raleigh,  and  bj'  its  nineteenth  section  it  was  provided  (the 
punctuation  being  corrected)  that  "  the  property  of  said  com- 
pany and  the  shares  therein  shall  be  exempt  from  any  public 
charge  or  tax  whatsoever." 

By  section  21  branch  roads  were  authorized,  the  whole 
capital  of  subscribed  stock  not  to  exceed  $1,000,000,  and  by 
section  22  it  was  provided  "  that  all  the  powers,  rights,  and 
privileges  conferred  by  the  preceding  sections  upon  the  said 
company  in  respect  to  the  main  road,  and  the  lands  through 
which  it  may  pass,  are  hereby  declared  to  extend  in  every 
respect  to  the  said  company,  and  the  president  and'directors 
thereof,  in  the  laying  onf,  in  the  construction,  and  in  the  use 
and  preservation  of  said  lateral  or  branch  road." 

So  far  from  it  plainly  appearing  from  this  language  that 
the  exemption -from  taxation  was  thereby  extended  to  branch 
roads,  it  seems  to  us  entirely  clear  that  the  words  used  were 
words  of  limitation,  and  in  terms  confined  the  powers,  rights, 
and  privileges  granted  to  those  relating  to  the  laying  out,  the 
construction,  the  repair,  and  the  operation  of  the  branches. 

The  powers,  rights,  and  privileges  conferred  by  the  preced- 
ing sections  upon  the  company  in  respect  to  the  main  road, 
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and  tUe  lands  through  which  it  might  pass,  embraced  the 
rights  and  powers  necessary  for  the  laying  ont,  constraction, 
repair,  maintenance,  and  operation  of  a  railroad,  including 
the  power  of  eminent  domain  in  the  various  forms  of  its  exer- 
cise ;  in  short,  the  positive  rights  or  prtTileges,  without  which 
the  branch  roads  could  not  be  constructed  or  successfaily 
worked,  but  which  did  not  in  themselves  include  imxanuity 
from  taxation— a  privilege  having  no  relation  to  the  laying 
out,  construction,  use,  or  preservation  of  the  road. 

In  Bailroad  Co.  v.  Commissioners,  103  U.  8. 1,  the  Annapolis 
&  Elk  Bidge  Eailroad  Company  was  "  invested  with  all  the 
rights  and  powers  necessary  to  the  construction  and  repair  " 
of  its  rsOroad,  and  fur  that  purpose  was  to  "  have  and  use  all 
the  powers  and  privileges '  and  be  subject  to  the  obligations 
coatained  in  certain  enumerated  sections  of  the  charter  of  the 
Baltimore  &  Ohio  Bailroad  Company.  Among  these  sections 
*was  one  containing  this  provision :  "  And  the  shares  of  the 
capital  stock  of  the  s&id  company  shall  be  deemed  and  con- 
sidered personal  estate,  and  shall  be  exempt  from  the  imposi- 
tion of  anv  tax  or  burden  by  the  states  assenting  to  this  law." 
It  was  held  that  exemption  from  taxation  was  not  one  of  the 
privileges  of  the  Baltimore  &  Ohio  Company,  which  the  new 
company  was  permitted  "  to  have  and  use,"  since  the  powers 
and  privileges  conferred  were  only  sneh  as  were  neoessair  to 
the  construction,  repair,  and  use  of  the  railroad.  And  Bail* 
road  Co.  V.  Gaines,  97  U.  S.  697,  and  Morgan  v.  Lonisiana,  93 
U.  8.  217,  where  similar  rulings  were  made,  were  cited  and 
approved. 

The  language  of  the  section  ander  consideration  requires 
the  same  construction,  although  the  section  relates  to  branch 
roads  of  the  same  company,  and  not  to  the  roads  of  different 
companies.  The  facts  that  the  branches  may  be  component 
parts  of  an  organic  whole  ;  that  "the  subscribers  for  the  main 
road  and  the  branches  shall  constitute  but  one  company,  and 
their  rights  of  property  and  estate  shall  be  in  common,  and 
not  separate  "  (section  21) — do  not  change  the  mle,  for  re- 
strictive words  cannot  be  wrested  from  their  apparent  meaning 
because  used  in  the  same  charter,  and  with  regard  to  the  cre- 
ation of  certain  parts  of  one  system,  if  those  subdivisious  as 
authorized  have  a  separate  physical  existence,  and  constitute 
in  themselves  a  certain  class  of  property.  If  otlier  companies 
had  been  chartered  in  the  language  employed  in  these  sec- 
tions, there  could  be  no  question  that  their  property  would  be 
liable  to  taxation,  and  no  reason  is  perceived  for  treating 
these  branches  as  differently  situated  in  this  regard. 

We  cannot  accede  to  the  ingenious  suggestion  of  counsel 
that  section  22  was  simply  a  provision  for  extending  to  the 
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lirauclies  the  previous  provisions  of  tlie  cliarter  as  to  eminent 
domain  only.  The  powers,  rights,  and  privileges  were  those 
pertaining  to  the  nse,  as  well  as  the  constiactioD,  of  the 
branches;  and  if  a  necessity  appeared  to  exist  of  specifically 
conferrins  npon  the  company  the  power  of  eminent  domain  in 
respect  oi  its  branch  roads,  because  of  the  character  of  the 
power,  it  is  difficult  to  see  why  exemption  from  taxation  should 
not  have  been  mentioned,  for  the  same  reason,  if  it  had  been 
iatended  to  extend  that  also  to  the  branches.  Nor  by  u  play 
upon  the  word  "  extend  "  can  the  section  be  regarded  as  an 
enlargement  to  the  exclusion  of  i-estriction.  To  extend  the 
powers,  rights,  and  privileges  of  the  company  existing  aa  to 
the  main  road  bo  as  to  comprehend  the  branches,  may,  it  is 
true,  be  said  to  have  enlarged  their  application,  but  only  iu 
the  particulars  named,  and  us  restricted  by  the  enumeration. 

We  do  uot  deny  that  exemption  from  taxation  may  be  con- 
strued as  included  in  the  word  "  privilegea,"  if  there  are 
other  provisions  removing  all  doubt  of  the,  intention  of  the 
legislature  in  that 'respect  (Picard  v.  Bailroad  Co.,  130  U.  S. 
€37,  642,  39  Am.  &  Eng.  R.  Gas.  551) ;  but  we  have  none  such 
here. 

And  in  this  connection  some  further  observations  may  prop- 
erly be  made.  As  pointed  out  by  the  supreme  court,  the 
charter  as  originally  granted  was  for  the  construction  of  a 
xailroad  from  Wilmm^n  to  Baleigh,  a  distance  of  something 
over  100  miles,  with  a  capital  stock  of  $800,000 ;  and  branches 
were  authorized  under  the  sections  referred  to,  interjected 
into  the  body  of  the  act,  the  capital  being,  however,  limited 
to  $1,000,000.  The  act  of  1836  authorized  a  change  of  terminus 
"  to  some  point  at  or  near  the  river  Boanoke,"  and  an  increase 
of  the  capital  stock  to  $1,500,000,  and  the  company  was  also 
empowered  to  purchase,  own,  and  possess  steamboats  and 
other  vessels  to  ply  from  Wilmington  to  Charleston  or  else- 
where. The  act  of  1851  permitted  an  increase  of  the  capital 
stock  to  $2,500,000.  These  acts  contained  no  exemption  of 
property  from  taxation ;  nor  did  the  act  of  1867,  which  author* 
ized  the  company  to  open  books  for  subscription  to  build 
branch  roads  to  toe  amount  of  $25,000  per  mile,  nor  any  other 
amendatory  act  availed  of  by  the  company. 

Under  the  act  of  1835  the  road  was  built  to  Halifax,  154 
miles,  and  by  the  acquisition  of  the  Halifax  &  Weldon  Rail- 
road was  extended  to  Weldon,  making  a  distance  of  162  miles. 
The  findings  show  over  200  miles  iu  branch  roads.  Doubt- 
less these,  or  some  of  them,  might  be  treated  as  constituting 
parts  of  the  main  line  in  fact ;  but  under  the  charter  tliat  term 
IS  applicable  to  the  line  from  Wilmington  to  Halifax,  or  to 
Weldon,  a  consideration  involved  in  another  aspect  of  the  case. 
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By  section  33  of  the  act  of  1834,  the  completion  of  "the 
niaiu  line  from  Wilmington  to  Baleigh  within  twelve  years  " 
vr&a  required,  but  it  is  insisted  that  this  limitatioQ  had  no  ap- 
plication to  the  branches ;  that,  as  to  the  main  line,  its  con- 
struction was  a  duty,  but  as  to  the  branches,  their  construc- 
tion was  simply  licensed ;  and  that  under  the  acts  of  183J:  and 
1835  it  was  competent  for  the  company,  at  discretion  and  at 
any  time,  to  construct  branches  from  auy  point  on  its  main 
road  in  any  direction,  and  to  any  point  within  the  state.  None 
of  the  branch  roads  were  either  commenced  or  dni»hed  within 
the  12  years.  *  The  Tarboro  branch,  it  is  said,  was  built  in 
1860,  and  the  others,  according  to  the  findings,  within  10  years 
prior  to  December,  1891.  AVe  find  nothing  in  the  record  to 
indicate  that,  if  the  legislature  intended  to  empower  this  com- 
pany to  tessellate  the  state  with  branch  roads,  it  was  designed 
that  they  should  be  exempted  from  the  payment  of  taxes. 
Whatever'  effect  the  acceptance  of  the  amendments  and  tho 
delay  in  building  the  branches  may  have  had,  it  is  quite  clear 
that  their  immunity  from  taxation  cannot  be  successfully  as- 
serted under  the  circumstances. 

It  remains  to  examine  the  case  as  respects  the  road  from 
Halifax  to  Weldon. 

Under  the  amendment  of  1835,  the  Wilmington 
nrvrna*"'    Company  was  at  liberty  to  run  its  main  road  from 
froB «■■(•■•   Wilmington  to  Baleigh,  or  from  Wilmington  "to 
MBj  t*>"-       some  point  at  or  near  the  river  Roanoke.' 
****'■  The  supreme  court  held  that  Halifax  was  the 

point  on  the  Roanoke  River  which,  by  election  of  the  company, 
was  made  the  terminus  of  the  mam  road  as  authoiized,  in- 
stead of  Raleigh.  This  followed  from  the  fact  that  the  com- 
pany only  built  its  road  to  Halifax  under  its  charter,  and 
that  Weldon  was  reached  by  the  acquisition  of  the  road  of  the 
Halifax  Company  under  the  act  of  1836,  passed  for  that  pur- 
pose. 

The  main  road  of  the  Wilmington  Company  was  exempt ; 
but  if  the  Halifax  road,  after  its  transfer,  be  regarded  as  a 
branch  or  connecting  road,  and,  at  all  events,  as  m  law  not  a 
part  of  the  main  road,  then  it  was  not  within  the  exemption 
of  the  charter,  and  the  taxation  complained  of  was  not  illegal. 
It  must  be  borne  in  mind  that  the  Halifax  road  was  con- 
structed under  an  act  of  incorporation  which  did  not  with- 
draw the  property  of  the  Halifax  Company  from  taxation. 
The  legislature  apparently  did  not  consider  it  necessary  to 
hold  out  that  inducement  to  the  building  of  a  line  between. 
Halifax  and  Weldon  ;  and  when,  for  the  benefit  of  these  rail- 
road companies,  it  authorized  the  transaction  in  question,  it 
mast  be  assumed  to  have  done  this  as  a  matter  of  favor,  and 
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not  npou  the  consideration  of  benefit  to  the  public  by  the 
creation  of  what  had  already  been  brought  into  exiBtence 
without  auj  special  release  from  common  burdens. 

The  act  of  1836  was  an  act,  as  its  title  stated,  "empowering 
the  Halifax  &  Weldon  Bailroad  Company  to  snbscnbe  their 
stock  to  the  Wilmington  &  Baleigh  Bailroad  Company."  This 
was  to  be  done  upon  such  terms  as  might  be  stipulated 
between  the  two  companies,  and  the  terms  agreed  on  were 
the  payment  of  the  Halifax  Company's  debts,  flie  transfer  of 
its  assets,  and  the  issue  of  certificates  to  its  stockholders  of 
their  respective  namber  of  shares  in  the  Wilmington  Com- 
pany. Upon  that  subscription  being  effected,  the  act  pro- 
vided that  "  all  the  property,  real  and  personal,  owned  and 
held  "  by  the  Halifax  Company  should  become  vested  in  and 
be  owned  and  possessed  by  the  Wilmington  Company,  and 
be  "  owned  and  held  and  possessed  by  the  said  company  in 
the  same  manner  that  all  the  other  property,  real  and  per- 
sonal, which  has  been  acquired  by  the  said  company,  is 
owned,  held,  and  possessed ; "  and  that  the  road  of  tne  Hali- 
fax Company  "  shall  thenceforward  be  deemed,  to  all  intents, 
as  well  criminal  as  civil,  a  part  of  the  Wilmington  &  Baleigh 
Bailroad."  The  rights  and  privileges  of  the  Halifax  Company 
thereupon  ceased,  and  its  corporate  existence  was  determmed. 
The  legal  identity  of  the  Wilmington  Company  remained, 
while  that  of  the  Halifax  Company  was  destroved ;  and,  al- 
though the  transaction  was  described  by  the  legislature,  in 
the  act  of  1875,  as  a  consolidation,  it  amonuted  rather  to  a 
merger  or  an  amalgamation,  and  need  not  be  held  to  have 
resulted  in  the  new  corporation.  But  it  by  no  means  follows 
that  the  transfer  of  the  road  of  the  one  company  to  the  other 
'  made  it  in  law  such  an  extension  of  the  main  road  of  the  lat- 
ter as  to  bring  it  within  the  exemption  from  taxation,  which, 
as  we  have  seen,  was  confined  to  the  main  road  alone.  The 
main  road  built  by  the  Wilmington  Company  under  its  char- 
ter terminated  at  Halifax.  The  prolongation  of  the  line  to 
Weldon  was  the  result  of  acquisition  under  another  and  dif- 
ferent act,  required  to  be  passed  in  order  to  allow  this  to  be 
done,  and  not  conferring  any  exemption.  As  already  in- 
dicated, if  the  construction  of  the  main  road  could  be  pre- 
sumed to  have  been  partially  induced  by  the  promise  of 
exemption,  no  such  presumption .  arose  from  the  mere  legis- 
lative concession  of  authority  to  obtain  an  existing  road. 

The  property  acquired  was,  indeed,  to  be  owned,  held,  and 
possessed  by  the  Wilmington  Company  in  the  same  manner 
as  its  other  property — the  real  estate  as  in  fee-simple,  and  the 
personalty  as  used  and  enjoyed  ;  but  the  way  in  which  prop- 
erty is  owned  and  handled  has  no  necessary  relation  to  an 
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ezemptioQ.  The  braDch  toads  are  owned,  held,  and  possessed 
in  the  same  manner  as  the  main  road,  but  the  extent  of  the 
exemption  is  limited  by  the  charter ;  and  that  limitation  was 
neither  ezplicitlj  nor  by  fait  implication  removed  by  the  lan- 
guage of  the  act  of  1836. 

Railroad  Co.  v.  Georgia,  92  U.  S.  665,  is  much  in  point 
There  the  Central  Company  and  the  Macon  Company  were 
'  authorized  to  nnite  and  consolidate  their  stocks  and  all  their 
rights,  privileges,  immunities,  property,  and  franchises,  under 
the  name  and  charter  of  the  Central  Company,  and  thereupon 
the  holders  of  the  shares  of  the  stock  of  the  Macon  Company 
became  entitled  to  receive  a  like  number  of  shares  of  stock 
in  the  Ceiitral  Company,  upon  surrendering  their  certificates 
of  stock  in  the  Macon  Company.  It  was  held  that  the  con- 
Bolidation  did  not  amount  to  a  surrender  of  the  existing  char- 
ters of  both  compauies,  and  the  creation  of  a  new  company ; 
that  the  purpose  and  effect  of  the  consolidation  act  were  to 
provide  for  a  merger  of  tlie  Macon  Company  into  the  Central 
Company,  and  to  vest  in  the  latter  tlie  rights  and  immunities 
of  the  former,  bnt  not  to  enlarge  them  ;  and  that,  as  the  Macon 
Company  held  its  franchises  and  property  subject  to  taxation, 
the  Central  Company,  succeeding  to  the  ownership,  held  them 
alike  subject.  It  was  not  doubted  -that  the  Macon  Company 
was  intended  to  go  out  of  existence  ;  for,  as  said  by  the  court 
through  Mr.  Justice  Stbonq,  provision  was  made  for  the  sur- 
render of  all  the  shares  of  its  capital  stock,  and  without  stock- 
holders it  could  not  exist.  The  Central  Company  absorbed 
the  Macon  Company,  and  it  (Jeased  to  be,  just  as  in  the  case 
at  bar  the  merger  was  to  resnlt  and  did  result  in  the  deter- 
mination of  the  corporate  existence  of  the  Halifax  Company. 

In  Bailroad  v.  Wright,  116  U.  S.  231,  the  question  related 
to  the  liability  of  the  railroad  company  for  taxes  on  different 
parts  of  its  road.  The  original  charter  contained  an  exemption 
from  taxation,  and  as  to  two  of  the  parts  acquired  or  built 
under  subsequent  legislation  there  was  a  reservation  of  the 
right  to  tax.  A  third  division  was  constructed  under  an  amend- 
atory act  giving  authority  so  to  do,  "under  the  rules  and 
restrictions"  originally  prescribed,  but  containing  nothing 
about  taxation.  As  the  original  charter  was  not  the  source  of 
power  to  build  the  division,  it  was  decided  that  the  exemp- 
tion therein  contained  did  not  extend  to  the  latter.  Mr. 
Chief  Justice  Waite,  delivering  the  opinion  of  the  court,  said : 
*'  In  building  this  extension  or  branch  the  company  was  placed 
'  under  the  rules  and  restrictions '  they  were  subjected  to  iu 
building  the  original  road  ;  bat  that  did  not  necessarily  imply 
an  exemption  of  this  line  from  taxation  to  the  same  extent 
(hat  the  old  road  was  exempted.    That  exemption  was  only 
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for  that  road,  and,  as  the  ameDding  act  does  not  in  terms  or 
by  fair  implication  apply  the  exemption  to  the  additional  road, 
wnich  was  to  be  built  under  it,  we  must  presume  that  nothing 
of  the  kind  was  intended,  and  that  the  state  was  left  free  to 
tax  that  road  like  other  property." 

We  concur  with  the  state  court  in  the  conclusions  reached, 
as  sustained  by  reason  and  authoiity. 

It  appears  from  the  record  of  the  case  of  Wilmington  & 
Weldon  Bailrbad  Company  v.  John  A.  Beid,  that  eMo»p«i— 
certain  taxes  were  imposed  in  1869  upon  the  fran-  tbmeTjadc- 
chise  and  rolling-stock  of  the  Wilmington  Com-  ■•■*• 
paay,  and  upon  certain  lots  of  land  situated  in  the  county  of 
Halifax,  forming  part  of  the  property  of  the  company,  and 
necessary  to  be  used  in  the  operation  of  its  hnsiness ;  and 
that  the  defendatit,  Beid,  sherin  of  the  county,  had  seized  an 
engine  and  tender  belonging  to  the  plaintiff  in  the  efiEbrt  to 
collect  the  tax.  A  demand  was  made  on  the  county  commis- 
sioners to  correct  the  tax  list  in  the  particular  of  the  lerj 
against  the  franchise  and  the  rolling-stock,  and  subaequentlj 
a  complaint  was  filed  by  the  company  against  the  sheriff,  the 
county  commissiouers  not  being  made  parties,  setting  up  that 
neither  the  lots  nor  the  franchise  or  rolling-stock  were  liable 
to  be  taxed,  because  exempt  under  section  19  of  the  company's 
charter.  The  facts  being  admitted,  judgment  was  entered 
sustaining  the  exemption  claimed,  and  the  sheriff  was  en- 
joined. 

The  case  was  then  taken  to  the  supreme  court  of  the  state, 
where  it  was  held  that  the  franchise  was  liable  to  taxation, 
and  the  order  of  the  superior  court  was  reversed.  64  N.  Car. 
226.  To  review  this  judgment  a  writ  of  error  was  sued  out 
from  this  court,  and  it  was  thereon  decided  thai  a  statnte 
exempting  all  the  property  of  a  railroad  company  from  taxa- 
tion exempts  not  only  the  rolling-stock  and  real  estate  owned 
by  it,  and  required  by  the  company  for  the  successful  pros- 
ecution of  its  business,  but  its  franchise  also,  and  the  judg- 
ment of  the  supreme  court  was  in  turn  reversed.  Bailroad 
Co.  V.  Beid,  13  Wall.  264.  These  proceedings  are  relied  on  as 
an  ^stoppel,  so  far  as  the  road  from  Halifax  to  Weldon  is  con- 
ceraed,  or  as  controlling  authority  in  the  premises.  We  think 
they  cannot  be  so  regarded.  The  causes  of  action  are  not 
identical,  and  the  points  or  questions  actually  litigated  are 
not  the  same.  The  distinction  between  the  road  from  Halifax 
to  Weldon  and  the  main  road  from  Wilmington  to  Halifax  was 
not  adverted  to ;  and,  even  if  that  question  might  have  been 
raised,  this  suit  being  upon  a  different  cause  of  action,  the 
judgment  in  the  former  case  cannot  operate  as  determining 
what  might  have  been,  but  was  not,  brought  in  issue  and 
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passed  npon.  Cromwell  v.  Coontj  of  Sac,  94  tJ.  S.  351 ;  Nes- 
bit  V.  Independent  Dist,  144  U.  S.  610. 

It  18  quite  evident  that  the  former  action  was  simply  availed 
of  in  order  to  obtain  a  decision  as  to  the  power  to  tax  the 
main  line,  and  that  no  other  point  was  controverted. 

Judgment  affirmed. 

Eiamptlon  from  Taxation— AfUr-uquirad  Property— Branch  LInM.— 
Th«  deciaion  of  the  Buprenie  court  of  North  Carolina  io  the  caae  of  Wil- 
mJDgtoQ  &  W.  R.  Co.e.  Alsbroolc,  110  N.  Car.  107,  which  ia  affinnedhjtbe 
above  casa,  ia as  follows: 

PLAranrF's  appeal. 

Claiie,  J. — The  queition  presented  bj  this  appeal  is  the  right  of  the 
state  to  tax  the  hraoch  railroad  from  Halifax  to  Einaton,  which  was  con- 
structed by  the  plaintiO  corporation  in  1883  and  in  the  succeeding  jeaia. 
In  the  case-  of  Railroad  Co.  c.  Iteid,  13  Wall.  iM,  it  washeld  that  the 
charter  of  the  plaintiff,  which  was  granted  in  1883,  exempted  all  its  prop- 
ertj  from  taxation.  The  eorrectaess  of  that  decision,  and  its  duality  at 
least  in  the  aspect  in  which  it  was  then  presented  to  the  court,  ate  not 
'  called  in  question  by  this  litigation.  The  defendant,  for  the  purposes  of 
this  case,  concedes  that  it  protects  from  taxation,  under  state  authority,  all 
the  property  of  the  main  line  of  stud  road,  and  such  propertj  as  may  be 
necessary  for  its  successful  operation ;  but  it  contends  that  this  branch  rail- 


toad,  extending  from  Halifax  to  Einston,  85  miles,  is  do  part  of  the  prop- 
erty necessanr  for  the  operation  of  the  plaintiff  company;  that  it  was  not 
contemplated  b;  the  charter  of  1833,  nor  within  the  exemption  conferred 


thereby,  nor  within  the  purview  of  the  decision  of  the  United  Statea  ' 
supreme  court  in  the  case  of  Railroad  Co.  e.  Reid,  tupra.  The  legislature 
and  the  railroad  commissioners  being  of  that  opinion,  the  latter,  under 
legislative  authority,  have  assessed  said  branch  railroad  for  taxation.  Un- 
der proper  proceedings  the  sum  assessed  on  so  much  of  said  branch  railroad 
as  lies  within  the  county  of  Halifax  has  been  placed  on  the  tax-list  for  sud 
county.  The  plaintiff  obtained  a  restraining  order  against  the  collection  of 
the  tax.  which  the  court  below  dissolved,  and  from  the  latter  order  the 
plaintiff  appeals  to  this  court. 

The  right  of  taxation  is  the  highest  prerogative  of  sovereignty.  Its  exer- 
cise is  necessary  to  the  very  life  and  existence  of  the  state.  Its  possession 
marks,  regardless  of  the  nominal  form  of  government,  the  re^  natur« 
of  the  government,  whether  republican,  monarchical,  or  autocratic  It  is 
the  power  of  the  purse,  to  which  the  power  of  the  sword  is  a  mere  sequence. 
It  seems  anomalous,  therefore,  that  such  a  power  should  be  capable  of 
alienation  in  perpetuity  by  the  legislature  in  a  free  state,  and  that  any  por- 
tion of  it  could  be  irreTocahl;  bargained  awsy  for  any  consideration  to  a 
corporation  or  any  one  else.  More  especially  in  a  case  like  the  present, 
where  the  contract  is  claimed  to  have  been  made  by  a  legislature  elected 
for  a  term  of  one  year,  and  the  alienation  of  the  taxing  power  is  asserted  to 
be  perpetual,  and  that  for  countless  ages — indeed,  till  the  final  catastrophe 
of  all  things — succeeding  generations  are  to  ^uard  and  protect  at  their  own 
expense  the  property  of  the  corporation,  without  receiving  from  it  any  of 
the  contributions  which  all  others  are  called  upon  to  make  for  the  main- 
tenance and  support  of  a  civil  government.  A  contract  of  such  a  nature, 
if  it  were  possible  between  private  individuals,  would  be  relieved  against 
in  an;r  court  of  equity.  The  grant  of  a  perpetual  exemption  from  taxation 
has,  indeed,  been  held  invalid  by  courts  of  the  bigbest  respectability. 
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Brewster  ».  Hcugh,  10  N.  H.1R8;  HoUn.Railroftd  Co.,  80  Pa.  St.  S;  Bank 
«.  Debolt,  1  Ohiu  St.  591;  Knoup  «.  B&nk,  Id.  603;  Parker  c.  Redfield,  10 
Conn.  4&0;  and  there  are  otbera.  In  Hott  e.  Railroad  Co.,  wupra,  the 
learned  chief  justice  aajB  that  a  ule  "to  one  claas  of  citizcoB  of  aueiemp- 
tioQ  from  ail  taxes  forever,  thus  throwing  all  the  public  burdens  upon 
Others  tor  all  time  to  come,  id  such  a  plain,  palpBbte,'aod  open  violation  of 
the  rights  and  liberties  of  the  people,  and  such  a  clear  case  of  transcending 
the  just  limits  of  legislative  power  that  the  judiciary  is  bound  lo  pro- 
nounce such  an  act  null  and  void."  Id  Brewster  v.  Hough,  mtyra.  Paskrr, 
C.  J.,  holds  the  same  views,  and  points  out  themnterialdiSirtrnce  between 
the  right  of  the  legislature  to  grant  laud  or  corporate  [Hiuers  or  monej, 
and  the  right  to  grunt  swa;  the  essential  attributes  of  sovercigntj.  The 
latter,  he  adds,  cannot  be  subject-matter  of  a  contract.  To  the  Mmc  effect 
we  the  dissenting  opinions  of  Catbon,  J.,  in  Bank  «.  Knoup,  !6  How.  369, 
and  other  judges  of  the  United  Stutes  supreme  court  in  that  end  in  other 
cases;  and  especially  the  notable  dissenting  opinions  of  Chase,  0.  J.,  and 
MilLlEK  and  FiBLD,  JJ.,  in  Washington  University  «.  Rouse,  8  Wall.  441. 
In  that  case  the  three  judges  named  (by  common  consent,  the  ablest  men 
then  on  that  beech)  uay,  through  the  distinguished  judge  who  has  so  lately 
passed  from  among  us,  full  of  years  and  of  ^onors:  "We  do  not  believe 
that  any  legislative  body,  sitting  under  a  state  constiiulion  of  the  usual 
character,  has  a  right  to  sell,  to  give,  or  to  bargain  away  forever  tbe  taxing 
power  of  the  state,  *  *  •  It  the  legislature  can  exempt,  in  perpetuity, 
one  piece  of  land,  it  can  exempt  sit'  laud.  It  can  ss  well  exempt  persons 
as  corporations.''  They  go  on  to  say  that  rich  men  and  rich  corporations, 
with  the  appliances  they  are  known  to  use,  may  obtain  perpetual  exemp- 
tion "  from  taxation,  and  cast  the  burden  of  government  and  the  payment- 
of  debts  on  those  who  are  too  poor  or  too  honest  to  buy  such  immunity;" 
and  they  further  say :  "With  as  full  respect  for  the  authority  of  former 
decisions  as  belongs,  from  teaching  and  habit,  to  judges  trained  in  the 
common-law  system  of  jurisprudence,  we  think  that  theremay  bequestiona 
touching  the  powers  of  legislative  bodies  which  can  never  be  finally  closed 
by  the  decisions  of  a  court,  and  that  the  one  we  have  here  considered  is  of 
this  character.  We  are  strengthened  in  this  view  of  the  subject  by  the  fact 
that  a  series  of  dissents  from  this  doctrine  by  some  of  our  predecessors 
shows  that  it  has  never  received  the  full  assent  of  this  court;  and,  referring 
to  those  dissents  for  more  elaborate  defence  of  our  views,  we  content  our- 
selves with  thus  renewing  the  protest  ag&inet  a  doctrine  which  we  think 
musit  be  flnxlly  absndoned." 

This  conn,  with  equal  deference  to  the  tame  authority,  is  constrained  to 
say,  in  construing  the  constitution  of  this  state  in  force  when  the  plaintilFs 
charter  was  granted,  that  it  did  not  confer  upon  the  legislature  the  power 
to  enact  any  law  which  was  beyond  repeal  by  its  successors',  nor,  as  agents 
of  the  state,  waa  the  power  confided  to  them  to  alienate  the  sovereign  right 
of  taxation  irrevocably  by  bargain  or  grant.  The  construction  of  a  state 
constitution  by  its  highest  court  is  admitted,  by  TaS£7,  C,  J.,  in  Trust  Co, 
«.  Debolt,  16  How,  431,  to  be  binding  on  the  federal  judiciary;  and  he 
placea.the  decision  of  that  case,  which  sustsins  the  exemption  from  taxa* 
tion,  on  the  ground  that  the  decisions  of  the  supreme  court  of  Ohio  on  that 
subject  had  been  conflictins,  and  choice  bad  to  be  made  between  them. 
But  there  have  been  no  conflicting  decisions  on  this  point  in  this  state.  It 
may  be  noted  that  tbe  Dartmouth  College  Case  merely  affirmed  that  a  con- 
tract by  a  charter  was  binding  on  tbe  state,  but  did  not  bold  that  alienation 
of  the  taxing  power  was  subject  to  contract.  But  the  question  is  not  now 
necessarily  biefore  us.  The  taxation  does  not  concern  the  "  mun  line;  " 
and  the  defendant  concedes,  as  he  must,  that  the  supreme  court  of  the 
United  States  has  decicltii  thnt  surh  grsnt-  if  exemption  from  taxation. 
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though  perpetual,  are  ralid  if  made  tor  mi  ^quivalen^  and  if  the  contract 
ot  exempiion  ii  clear,  beytnd  a  reasonable  doubt.  The  views  of  the  court 
are  iiigiiiriC'tnll;  expressed  bj^  Mr.  Justice  Fibi<d,  in  Delaware  Rulroad  Tax 
Cnne,  18  Wall.  300:  "IT  tlie  point  were  not  already  adjudged,  it  would 
admit  of  grave  consideration  whether  the  legislature  of  a  et&te  can  sur- 
render tills  power,  and  make  its  action  in   this  respect  biuding  upon  it« 

rs,  ao;  more  than  it  can  surrender  its  police  power  or  its  right  of 

domain.  But,  the  poiut^being  adjudged,  the  surrender,  when 
must  be  shown  by  clear,  unambiguous  language,  which  will  ad- 
0  reasonable  conetruction  consiHient   with   tlie  reservation  of  the 


power.  If  a  doubt  arise  as  to  the  intent  of  the  legislature,  that  doubt  must 
ife  resolved  in  favor  of  the  state."  The  same  high  court  has  delivered  re- 
peated utterances  of  the  same  purport.  Says  Mr.  Justice  Swatsk,  in  Far- 
ringtun  e.  Tennessee,  B5  U.  8.  679:  "  The  exercise  of  the  taxing  power  is 
vital  to  the  functions  of  government.  Except  where  specially  restrained, 
the  states  possess  it  to  the  fullest  extent.  Prima  faeie^  it  extends  tu  all 
property,  corporeal  and  incorporeal,  and  to  every  business  by  which  liveli- 
hood or  profit  is  sought  to  be  made  within  their  junsdictiou.  When  ex- 
emption  is  claitned,  it  must  be  shown  indubitalily  to  exist.  At  the  outset 
every  presumption  ia  against  it.  A  well-founded  dnubt  is  Tatal  to  the  claim. 
It  is  only  when  the  terms  of  the  concession  are  too  explicit  to  admit  fairly 
of  any  other  conscructioa  that  the  proposition  can  be  supported."  8ay» 
Taubt,  C,  J.,  in  Trust  Co,  b.  Debolt,  16  How.  435:  "Neither  the  right  of 
taxation  nor  any  other  power  of  sovereignty  which  the  communitifs  have 
an  interest  in  preserving  undimiuisbed  will  be  held  by  Ihe  ciiurt  to  be  sur- 
rendered unless  the  intention  to  surrender  is  manifested  by  words  too  plain 
to  be  mistaken,"  Exemptions  from  taxation  are  regarded  as  in  derogation 
of  sovereign  authoniv  and  of  common  right,  and  therefore  not  to  be  ex- 
tended beyond  the  I'x  icD  and  express  requirements  of  the  language  used, 
construed  UrietiMimi  JHrit.  Railroad  Co.  v.  Thomas,  182U.  S.  IBS,  41  Am. 
A  Eiig.  R.  Cas.  599.  In  the  leading  case  of  Bank  t.  Billings,  i  Pet.  SU. 
Chief  Justice  MAitSHA.L(.  says:  "That  the  taxing  power  ia  of  vital  impor- 
tance, that  it  ia  essential  to  the  existence  of  government,  are  truths  whicn  it 
cannot  be  necessary  to  reaffirm.  As  the  whole  community  is  interested  in 
retaining  it  undiminished,  that  community  has  a  right  to  inaist  that  its 
abandonment  ought  not  to  be  presumed  in  a  case  in  which  the  deliberate 
purpose  of  the  state  to  abandon  it  does  nol  appear.  We  must  look  for  the 
exemption  in  the  language  of  the  instrument,  and,  if  we  do  not  And  it  there, 
it  would  be  going  very  far  to  insert  it  by  construction."  In  Railroad  Co. 
t.  Dennis,  116  XT.  B.  669,  34  Am.  &  Eng.  R.  Gas.  5D0,  Hr.  Justice  Orat 
says:  "The  rule  has  been  strictly  upheld,  and  constantly  reaffirmed,  in 
every  variety  of  expression.  It  has  been  said  that  neither  the  right  of  tax- 
ation nor  any  other  power  of  sovereignty  will  be  held  by  this  court  to  have 
been  surrendered  unless  such  surrender  is  expressed  in  terms  too  plain  to 
be  mistaken  ;  that  exemption  from  taxation  should  never  be  aaaumed  unless 
the  language  used  is  too  clear  to  admit  of  doubt;  that  notfaingcan be  taken' 
against  the  state  by  presumption  or  inference;  the  surrender,  wbenclumed, 
must  be  shown  by  clear,  unambiguous  language,  which  will  admit  of  no 
reasonable  construction  consistent  with  the  reservation  of  the  power;  if  a 
doubt  arise  as  to  the  intent  of  the  legislature,  that  doubt  must  be  solved 
in  favor  of  the  state;  that  a  state  cannot  by  ambiguous  language  be  de- 
prived of  this  highest  attribute  of  sovereignty;  that  any  contract  of  exemp- 
tion is  to  be  rigidly  scrutinized,  and  never  permitted  to  extend,  either  in 
scope  or  duration,  beyond  what  the  terms  of  the  concession  clearly  require  ; 
and  that  such  exemptions  are  regarded  as  in  derogation  of  common  right, 
and  therefore  not  to  be  extended  beyond  the  exact  and  express  require- 
ments of  the  grants,  construed  ttrictMitai  jurU.'"    In  the  Delaware  Railroad 
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Tax  Case,  18  Wall,  306,  Mr.  Justice  Fjeu)  said:  "  Before  any  suen exemp- 
tion or  limitation  can  b«  admitted,  the  latent  of  the  legislature  to  confer 
the  immuoity  or  prescribe  the  llmitatioo  must  be  clear  beyond  a  reasonable 
doubt.  All  public  grants  are  strictly  construed;  nothing  cau  be  taken 
against  the  state  by  presumption,  or  inference.  The  established  rule  of 
construction  in  such  cases  is  that  rights,  privileges,  and  immunities  not  ex- 
pressly granted  are  reserTed.  There  is  do  safety  to  the  public  interest  in 
any  other  rule;  and  with  special  force  do^  the  principle  upon  which  the 
rule  rests  apply  when  the  right,  privilege,  or  immnnity  claimed  calls  for 
any  abridgment  of  the  powers  of  aoyereignty,  or  any  restraint  upon  their 
exercise.  The  power  of  taxation  is  an  attribute  of  soTereignty,  and  is  es.  '' 
sential  to  every  independent  government.  Asthis  court  bassaid,  tbe  whole 
community  is  interested  in  retaining  it  undiminished,  and  has  a  right  t« 
insist  that  its  abandonment  ought  not  to  be  presumed  in  a  case  in  which 
the  deliberate  purpose  of  the  State  to  abandon  it  does  not  appear.  Banke. 
Billings,  4  Pet.  S61." 

The  plaintiff  claims  that  its  exemption  is  not  only  unlimited  as  to  dun^ 
tlon,  but  SB  to  subject-matter,  and  that  by  its  charter  it  has  the  right  to 
build  anywhere,  at  any  time,  branch  road s.Jwhe never  itsball  beita pleasure 
so  to  do,  and  that  such  branch  roads,  wherever  constructed  within  the 
limits  of  this  state,  shall  be  forever  exempted  from  payment  of  state, 
county,  or  city,  or  any  other  tax,  and  that  such  exemption  extends  to  all 
rolling-stock,  shops,  buildings,  and  other  property  which  it  shall  use  in 
connection  with  such  branch  ruhroads,  whenever  or  wherever  constructed, 
or  to  be  hereafter  constructed.  Its  claim  is  that  the  grant  made  by  the 
state  in  the  act  of  1833  is  unlimited  as  to  time,  and  only  limited  as  to  ex- 
tent by  the  area  of  the  state,  both  as  regards  exemption  from  taxation,  and 
in  the  grant  of  the  right  of  eminent  domain.  Already  the  branch  roads 
built  and  operated  are  nearly  250  miles,  while  the  main  line  as  chartered 
from  Wilmington  to  a  "point  on  Roanoke  B.)ver  "  is  154  miles,  and  other 
branch  extensions  are  in  progress  or  in  contemplation.  At  present  over  400 
miles  of  railway,  and  the  property  used  therewith,  worth,  probably,  ten  or 
twelve  millions  of  dollars,  are  claimed  to  be  exempt;  and  this  is  small  in 
comparison  with  what  may  come.  Indeed,  the  plaintiff  contends  that  it 
has  the  right,  should  it  see  fit,  to  parallel  every  tax-pajing  railroad  in  tbe 
state,  now  or  hereafter  to  be  built,  with  its  non-taxable  branches.  This  is 
far  removed  from  the  lOO  miles  of  railway  from  Wilmington  to  Raleigh, 
and  its  modest  capital  of  |8OO,O0O,  as  contemplated  in  the  charter.  A 
claim  so  vast  and  comprehensive  challenges  attention  and  compels  scrutiny. 
We  do  not  think  that  the  claim  thus  put  forward  is  plain  "  beyond  a  rea- 
sonable doubt,"  nor  upon  any  fair,  reasonable  construction  of  the  terms  of 
its  charter.  The  charter  as  originally  granted  was  for  the  construction  of 
a  railroad  from  Wilmington  to  Raleigh,  a  distance  somewhat  over  100 
miles,  with  a  capiUl  stock  of  ^0,000.  An  act  passed  in  188S  authorized 
a  change  of  terminus  to  "some  point  on  the  Roanoke  River,"  and  an  in- 
crease of  the  capital  stock  to  $1,600,000;  and  the  road  was  accordingly  , 
built  to  Halifax,  154  mites,  and  thence,  by  the  acquisition  of  the  Halifax 
&  Weldon  Railroad,  it  was  extended  to  Weldon,  a  distance  of  163  miles 
from  Wilmington.  It  also  authorized  the  company,  as  a  part  of  its  busi- 
ness, to  own  and  operate  steamboat  lines  and  other  vessels  to  Charleston 
"  or  elsewhere,"  and  made  other  important  changes.  This  amen datorj  act 
contains  no  exemption  from  taxation.  The  question  whether  the  radical 
change  in  the  location,  direction,  and  length  of  the  proposed  railroad  waa 
not  in  effect  a  new  charter,  and  its  acceptance  a  release  from  the  exemp- 
tion fron  taxation  contained  in  the  "  original  charter  "  (as  it  is  termed  in 
the  amendatory  act),  is  a  question  which  was  not  presented  in.  the  case  of 
Railroad  Co.  o.  Reid,  quoted  above,  and  it  is  not  necessary  that  we  noir 
B8  A.  4  E.  R.  Cas.— 40 
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oouidar  It.  Indeed,  we  are  amn  that  a  different  inference  might  be  drawn 
from  Bailroad  Co.  o.  Commusioners,  88  N.  Ckr.  919, 17  Am.  A  Eng.R.  Cas. 
481 ;  but  the  lemrned  Judge  who  wroM  that  opinion  based  it  on  the  ground 
that  whea  the  caw  of  RilLroad  Co.  v.  Reid,  18  Wall.  364,  was  decided,  "  it 
waa  not  auegeated  "  that  thia  radical  alteratioa  did  not  revoke  the  exemp~ 
tiOD,  It  might  leem,  perhaps,  more  just  to  say  that  tbe  point,  not  havioK 
been  preaeni«d,  was  "  re*  tvnt  judicata."  That  cam  (Railroad  Co.  e.  Rei^ 
was  decided  in  this  court  by  PsAXSOir,  C.  J.,  on  the  ground  that  the  ei- 
emption  was  not  broad  enough  to  cover  the  franchise;  and  the  teveraal  in 
the  United  States  supreme  court  was  directed  to  that  view  of  the  case,  thb 
other  not  having  been  raised.  It  is  very  certain  that,  by  many  adjudica- 
tions, so  radicafa  change  of  route  would  have  released  subscriptions  made 
to  tbe  original  company;  and  it  would  hardly  aeem  leasonable  that  the 
legislature  meant  to  confer  upon  the  corporation  tbe  right  to  a  perpetual 
exemption  from  taxation  of  any  number  of  lines  by  sea  as  well  aa  by  land, 
or  to  sanction  an  exemption  for  the  large  addition  to  the  capital  stock,  and 
to  the  length  of  the  road,  without  an  exprcH  exemption  from  taxation 
of  such  addition.  Bcovill  d.  Thayer,  105  U.  S.  148 ;  1  Mor.  Priv.  Corp.  J$ 
484,  447,  453.  And  if  there  Wtu,  in  effect  (by  the  act  of  1835),  a  new 
corporation,  tbe  exemption  from  taxation  ceased,  since  it  is  not  expressly 
conferred.  Morgan  o.  Louisiana,  08  U.  S.  217;' Railroad  Co.  o.  Miller,  114 
U.  8.  176, 

We  do  not,  however,  deem  it  essential  to  discuss  this  further,  as  the 
question  before  us  may  be  determined  upon  the  worda  of  ihe  original  char- 
ter. In  that  act  (1833,  S  Re^  St.  p.  835  et  teq.)  Ihe  first  20  sections  are 
taken  up  with  provisions  for  tbe  main  line  from  Wilmington  to  Raleigh. 
The  twenty-drst  »ectioD  gives  authority  to  open  books  of  subscriptioD  to 
construct  branch  roads,  such  subscription  not  to  exceed  |200,000,  and  to  be 
applied  exclusively  to  the  construction  of  such  branch  roads.  Sections  22 
and  38  are  as  follows:  "83.  Be  it  further  enacted,  that  all  the  powers. 
tights,  and  privileges  conferred  by  the  precedinE  sections  upon  the  said 
company  in  respect  :o  the  main  road,  and  the  lands  tbroush  which  it  may 
paas,  are  hereby  declared  to  extend  in  every  respect  to  the  said  company, 
and  the  preaidenC  and  directors  thereof,  in  the  laying  out,  in  the  construc- 
tion, and  in  the  use  and  preservation  of  said  lateral  or  branch  roads.  S3. 
Be  it  further  enacted,  that  it  shall  and  may  be  lawful  for  the  said  company 
to  construct  a  branch  to  the  n^ain  road  aa  aforesaid,  under  the  restrictiocB 
aforesaid,  as  soon  aa  the  main  road  has  reached  the  point  at  which  the 
branch  road  is  intended  to  be  joined  with  tbe  main  road;  but  they  shall 
not,  under  any  pretence  whatever,  apply  the  funds  of  the  company  to  the 
construction  of  a  lateral  or  branch  road  until  the  main  road  is  completed, 
except  there  be  subscriptions  specifically  made  for  the  branch  or  lateral 
road."  The  remainder  of  the  charter  in  effect  applies  to  the  main  line; 
sections  31,  23,  33,  which  have  reference  to  tbe  oranch  roads,  seemingly 
having  been  interpolated  by  way  of  amendment,  probably,  into  the  charier 
as  originally  granted.  We  do  not  think  section  S8  extends  to  the  branch 
roads  the  exemption  from  taxation  which  U  conferred  upon  tbe  inain  line 
from  Wilmington  to  Raleigh,  which  is  graqted  by  section  16,  for  several 
reasons: 

1.  Tbe  object  of  the  bounty  of  the  legislature  was  to  secure  the  building 
of  a  railroad  from  tbe  capital  of  the  state,  at  Raleigh,  to  ita  principal  sea- 
port, at  Wilmington.  To  secure  that,  the  exemption  conferred  by  section 
19  is,  so  far  as  the  language  goes,  clear  and  unrestricted;  but  the  language 
in  reference  to  the  exemption  of  the  branch  roads  is  not  unrestricted.  Had 
it  said  "the  powers,  privileges,  and  rights"  conferred  on  the  company 
"in  respect  to  the  main  road,  and  the  lands  through  which  it  may  peas," 
were  extended  to  tbe  branch  roads,  aod  stopped  there,  it  would  still  be  a 
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quMtion  of  wfaethw  more  wm  iuteBd«d  to  be  gnated  than  the  right  to  the 
ezerciw  of  the  privilege  of  eminent  donutia.  But  the  metning  it  placed 
bejond  doubt  by  the  superadded  wordi,  "in  the  laying  out.  In  the  con- 
Btniction,  and  in  the  um  and  pFBaerration  of  said  lateral  or  branch  raada." 
These  are  words  of  limitation.  The;  restrict  the  extension  of  the  privi* 
leges  of  the  main  line  to  those  apecifled  parposen;  And  none  of  them,  bj 
anv  coDstnictioQ,  can  embrace  and  cover  an  exception  from  taxation.  But, 
indeed,  the  point  la  a  thrice  adjudicated  one.  lu  Railroad  Co.  e.  Commis- 
sioners, 103  TJ.  B.  1,  the  plaiatifl  company  had  conferred  on  it  "all  the 
powers  and  privileges  necessary  for  its  construction  and  repur,"  sa  were 
conferred  by  certain  sections  named  of  the  charter  of  the  Baltimore  &  Ohio 
Railroad  Company.  One  of  the  sections  named  conferred  upOn  the  Balti- 
more &  Ohio  Railroad  Company  exemption  from  isxation.  The  couri;  holds 
that  this  exemption  was  "undoubtedly  a  privilege,  but  not  necessary  either 
'-  -'■ -"-      '-    -'n  ofarr^'  --•  "    -^  "^ ..--.-=- 


to  the  construction,  repiur,  or  operation  of  a  railroad,"  and  hence  theplain- 
tift  company  could  not  claim  exemption  from  taxation.  Where  a  railroad 
company  was  by  its  charter  invested^  "  for  the  purpose  of  making  and  using 
sud  road,  with  all  the  powers,  rights,  and  privileges,  and  subjeot  to  all  the 
disabilities  and  restrictions,"  of  another  company  which  was  perpetually 
exempt  from  taxation,  it  was  held  that  a  grant  of  immunity  from  tazatioa 
did  not  pass.  Railroad  Co.  e.  Oaines,  9?  IT.  S.  697.  And  to  the  same 
purport  is  Morgan  c.  Louisiana,  Q8  IJ.  B.  317.  So  in  the  preeent  case  the 
privileKes  and  rights  of  the  main  line  are  extended  to  the  branch  roads  "in 
the  laying  out,  in  the  construction,  and  in  the  use  and  preservation  "  of 

'  eaid  lateral  lines.    These  words  do  not  embrace  exemption  from  taxation. 

.  The  provisions  in  regard  to  the  branch  roads  are  to  be  found  in  sections  SI, 
28,  88,  and  any  references  in  other  portions  of  the  act  (which  is  taken  up 
with  provisions  as  to  the  road  proper)  to  exemption  from  taxation  apply  to 
the  main  road,  and  cannot  control  the  manifest  limitation,  as  to  the  Dranch 
roads  contuaed  in  this  section. 

3.  It  may  be  noted,  in  passing;,  that  the  branch  roads — exceeding  now  by 
much  the  main  line  in  let^th,  being  nearly  250  miles,  as  against  154  in  the 
line  from  Wilmington  to  Hslifai— hr  exceed  the  $300,000  of  branch  roads 
contemplated  by  the  act  of  1988 ;  and  they  do  not  appear  to  have  been  con- 
■tructod,  as  there  provided,  by  opening  books  of  subscription  specially  for 
such  branch  roads.  If  this  bad  been  done,  it  is  manifest  that  the  350  milea 
of  branch  roads  were  not  constructed  by  means  of  the  9300,000  subscrip- 
tion authorized  for  that  purpose.  Qad  the  state  intended  to  exempt  the 
branch  roads,  it  is  apparent  from  the  limitation,  in  section,  21,  of  the  cap- 
ital stock  for  the  purpose  to  $300,000,  tbat  it  was  not  intended  to  author- 
ise an  unlimited  numoer  of  milea  of  branch  roads,  and  the  consequent  ex- 
emption of  an  unlimited  quantity  of  capital  from  bearing  its  due  share  of 
maiDtalniog  the  burdens  of  civil  government. 

8.  An  act  passed  in  1887  authorized  the  plaintiff  to  open  books  for  sub* 
scriptions  to  build  branch  roads  to  the  amount  of  $30,000  per  mite.  This 
might  be  deemed  an  extension  of  the  right  to  build  branch  lines;  but  thia 
act  contains  no  exemption  from  taxation  of  the  branch  lines,  or  of  the  ad- 
ditional capital  thereby  authoriied,  and  they  would  not  be  exempted  if 
built  thereunder.  Railroad  Co,  e.  Wright,  IIS  U.  &.  331 ;  Raibx>ad  Go.  e. 
Guitey,  ISO  U.  8.  900.  The  plaintifi  does  not  contend  tbat  its  branch  tines 
have  been  coestructed  under  the  authority  of  that  act. 

4.  The  act'of  1888(section  88}  provides:  " If  the  company  shall  not  have 
completed  the  main  road  from  Wilmington  to  Raleigh  in  twelve  years  there- 
after, then  the  company  shall  forfeit  BO  touch  of  the  rights  and  privileges 
hereby  created  as  confer  upon  the  said  company  the  power  of  extending  the 
said  road  above  the  point  at  which  It  shall  be  then  constructed;  but  they 
shall  not  forfeit  their  property  and  privileges  in  any  manner  as  to  so  much 
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of  the  rood  m  Umt  have  completed. "  Nona  of  the  branch  loacts  were  either 
begno  or  flnished  within  uid  12  yean.  One  of  16  tnilea  in  length  wm 
built  in  1840,  end  the  otben  Bince  the  adoptioiL  of  the  oonetitntion  of  1868, 
which  forbida  the  grant  of  exemption  from  taxation,  b;  requiring  that ' 
taxation  shall  be  unifonn  and  ad  valor^iit.    If  the  brancliea  were  an  integral 


part  of  the  main  line,  their  conBtniction  ^aa  not  authorized  after  the  lapae 
of  13  years.  If  the;  do  not  fait  under  that  limitation,  it  is  queetiooable 
whether  the  right  to  build  them  was  not  lost  nnder  the  general  act  by 
"  Qon-uaer ''  for  2  yean  after  the  completion  of  the  main  line.  Acts  1836. 
c.  10  i  Code,  a  688,  OM.  The  branch  roads  of  the  plaintiff  are  not  only 
not  eiempt  (rom  taxation,  but  it  is  not  clear  that  their  construction  haa 
been  under  warrant  of  law.  If  it  be  conceded  that  the  construction  of 
branch  roads  was  authorized  after  auch  lapse  of  time,  they  could,  is  con- 
templation of  the  charter,  be  only  such  as  are  short  feeden  to  the  mua 
line.  The  branch  road  from  Halifax  to  Kinston,  whose  taxation  is  here 
immediately  in  coutravenj,  is  80  miles  in  lea|[th,  nearly  parallel  to  the 
main  line,  and  connect!  ogwith  flre  other  railroads,  and  is  certainly  not 
such  a  branch;  nor  is  the  Wilson  branch,  some  100  miles  in  length,  about 
aa  long  as  the  main  line  (with  125  miles  in  this  state),  and  which  is  to  bo 
used  hereafcer  practically  as  the  main  line  of  the  plaintiff's  traffic.  The 
failure  of  the  state  to  collect  taxes  cannot  be  taken  as  an  abandonment  of 
its  rlffht  Nu  luch  presumption  exists  aninst  the  sovereign.  The  decision 
in  Railroad  Co.  t.  Beidia  not,  as  claimed,  an  estoppel  in  this  case, because 
it  could  only  be  such  as  to  the  matter  there  in  controveny,  to  wit,  the 
taxes  levied  for  that  year  (I860),  the  collection  of  which  is  enjoined;  and, 
besides,  the  action  is  not  between  the  same  parties.  Tbe  decision  named 
has  not  the  force  of  a  precedent,  because  the  scope  of  that  decision  did  not 
embrace  the  branch  roadi,  all  of  which,  except  one  short  line,  hare  been 
built  since,  and  that  one  bnnch  was  not  in  tne  county,  the  tax  of  which 
was  enjoined.  It  is  also  not  a  precedent,  even,  aa  to  the  main  line  upon 
any  material  point  which  wai  not  then  raised  or  passed  upon  by  the  court. 
Tile  net  of  1833  must  be  limited  by  tbe  constitution  of  the  state  then  in 
forte,  which  contained  a  provision  fordidding  "monopolicH  and  perpetui- 
ties," The  construction  placed  by  state  courts  upon  the  constitution  and 
laws  of  a  state  are  held  binding  by  tbe  federal  courts.  Whether  this  pn>- 
visinn  has  reference  solely  to  the  prohibition  of  restrictions  upon  alienation, 
or  whether,  viewed  in  the  light  of  tbe  history  of  its  adoption  and  judgea 
by  the  context,  it  is  meant,  as  has  beei*suggested,  to  prohibit  the  grant  by 
the  legislature  of  perpetual  and  exclusive  privileges,  is  a  matter  which  is 
not  now  before  UB,  and  which  cannot  be  brought  before  us  in  this  collateral 
manoer.  It  can  only  be  raised  by  a  direct  pnweeding  by  the  attornevgen- 
eral,  if  so  advised,  in  the  nature  of  a  quo  v/trranto  to  test  tbe  validity  of 
the  charter  on  that  ground.  We  forbear  any  expression  of  opinion  aa  to 
the  matters  not  before  us.     No  error. 

Mesrikoh,  C.  J.  (ditteRting). — Without  here  stating  at  length  the  rea- 
sons for  it,  I  am  of  opinion  that  the  state  cannot,  by  contract  or  otherwise, 
irrevocably  part,  in  whole  or  in  part,  with  one  of  its  essential  attributes; 
as.  for  example,  the  power  of  taxation.  1  am  therefore  of  opinion  that  the 
le^slature  bad  not  power  to  exempt  perpetually  and  irrevocably  tbe  plain- 
tiff's property  from  taxation,  as  it  undertook  to  do;  but  the  supreme  court 
of  the  United  States  expressly  decided  otherwise  in  Railroad  Oo.  e.  Reid, 
13  Wall.  269.  That  court  had  jurisdiction  and  authority  to  make  such  de- 
cision. That  decision  is  authoritative,  and  as  well  conclusive,  unless  the 
court  shall  hereafter  deem  it  necessary  to  overrule  it  and  other  like  cues. 
It  is  contended,  however,  that  the  case  just  cited  does  not  embrace  the 
"  branch  roads  "  of  the  plaintiff,  and  the  property  appurtenant  to  and  c«»- 
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nected  therewith.  It  seems  to  me  clear  that  this  Tiew  ia  founded  in  mis- 
appreheasioQ,  It  does  not  appear  from  what  the  court  said  or  decided.  It 
said,  pertinently  :  "  There  is  no  difficulty  whatever  in  this  case.  The  gen- 
ernl  aasembly  of  North  Carolina  told  the  Wilmiegton  &  Weldon  Railroad 
.  Co.,  in  language  which  no  one  can  miiunderstaod,  tbai,  if  the;  would 
complete  the  work  of  internal  improvements  for  which  they  were  incorpo- 
rated, their  property  and  the  shares  of  their  stockholders  should  be  forever 
exempt  from  taxation."  The  statute  ezpressiy  allows  the  plnintifi  to  con- 
struct "  branch  roade.'^  The  capital  stock  taken  to  build  them  is  made  part 
of  the  capital  stock  of  the  company,  and  the  owners  of  such  stock  are  made 
stockholders  of  the  plaintiff,  and  the  branch  roads  constitute  part  and  parcel 
of  its  property.  There  ia  no  proTision  of  the  plaintiff's  charter  that  in  terms 
or  by  reasonable  implication  excepts  the  "  branch  roada  "  from  the  clause 
that  exempts  its  property  from  taxation.  That  clause  is  general,  and  pro- 
vides and  declares  that  "  all  the  property  purchased  by  the  said  president 
and  directors,  and  that  which  may  be  given  to  the  company,  and  tne  worka 
constructed  under  the  authority  of  this  act,  and  all  proflta  accruing  on 
the  eaid  works  and  the  said  property,  shall  be  vested  in  the  respective 
shareholders  of  the  company,  and  their  successors  and  assigns  forever,  in 
proportion  to  their  respective  shares;  and  the  shares  shall  be  deemed  per- 
sonal property;  and  the  property  of  said  company,  and  the  shares  therein, 
shall  be  exempt  from  any  public  charge  or  tax  whatsoever,"  The  terms  and 

Shraseolog;  thus  employed  are  plain,  broad,  and  sweeping,  and  the  purpose 
.  aa  broad  as  the  lauKuage.  They  vest  all  the  property,  including  "  the 
works  constructed  uo&r  the  authority  of  this  act,"  in  the  shareholders  of 
the  plaintiff,  and  exempt  the  same  from  taxation.  It  is  impossible  for  me 
to  misunderstand  the  meaning  and  compass  of  a  provision  which  in  my 
judgment  is  so  strong  and  plain.  And  the  purpose  is  obvious.  It  was  to 
encourage  the  building  of  the  railroad  and  "branch  roads  "  thereof,  reaching 
out  short  distsnces  from  the  main  road,  at  a  time  when  tl^  building  of 
railroads  was  in  its  infancy,  and  it  was  difficult  to  induce  capitalists  to  in- 
vest their  money  in  such  enterprises.  I  abstain  from  a  general  discussion  of 
the  subject,  and  regret  that  I  am  constrained  to  dissent  from  the  judgment 
of  the  court. 

defkndaht's  appbai. 

Glaiik,  J. — The  original  charter  of  the  plaintiff  company  was  granted  in 
1883,  under  the  name  of  the  Wilmington  and  Raleigh  Railroad  Company,  for 
the  purpose  of  building  a  railroad  from  Wilmington  to  Raleigh.  This  act 
also  autnorized  the  construction  of  branch  roads.  By  an  amendatory  act  in 
1B35,  the  company  was  authorized  to  construct  from  Wilmington  either  to 
Bateigh  or  "to  some  point  at  or  near  the  Roanoke  Kiver."  This  election 
was  not  then  made,  but  at  some  subsequent  period  (it  does  not  from  the 
pleadings  appear  when)  it  whs  exercised  by  building  to  Halifax  in  lieu  of 
to  Raleigh.  By  the  act  of  1888  a  branch  road  could  only  be  built  after  the 
*  main  line  reached  the  point  of  junction ;  but  by  section  8  of  the  act  of  1886 
it  is  provided  that  the  company  may  construct  any  branch  roads,  under  the 
rules  and  regulations  set  out  in  the  act  of  1888,  "  either  before  or  after  they 
have  completed  the  main  railroad  aforesaid."  In  1888  the  Halifax  at 
WeldoD  Railroad  was  chartered.  Its  charter  contained  no  exemption  from 
taxation.  This  road  was  oompleted  its  whole  distance  from  Halifax  to 
Weldon,  a  distance  of  eight  miles,  but,  having  no  rolling-stock  of  its  own, 
permitted  the  Portsmouth  Railroad  Company  to  run  its  cars  tn  1886  over 
Its  road-bed  and  track.  In  January.  1887,  the  legislature  passed  an  act 
auChorizinK  the  Halifax  &  Weldon  Railroad  Company  to  subscribe  their 
stock  to  ^a  Wilmington  &  Raleigh  Railroad  Company ;  and  by  an  agree* 
ment  between  the  two  companies,  executed  February  H,  1887,  this  was 
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doDe,  it  being  itipulated  tlierein  tluit "  the  union  of  the  two  nwda  "  ahonld 
b«  nuuie  &t  tfie  town  of  Halifuc,  or  h  aear  thereto  u  practicable.  Bj  tlie 
Kt  of  1837,  MithorizioK  the  consolidation,  it  ii  provided  :  "  Upon  the  ■nb' 
•cription  of  the  stock  held  \>j  the  itockholdera  in  the  Halifax  A  Weldcm 
R.  R.  Co.  in  the  books  of  the  Wilmington  &  Baleigh  R.  R.  Co.,  all  the 
property,  real  and  personal,  owned  and  held  by  the  Halifax  &  Weldon  R. 
R.  Co.,  shall  Tent  in  and  be  owned  and  posKssed  b;  the  Wilmington  A 
Raleigh  R.  R.  Co.  aforesaid,  and  be  owned  and  held  and  poni eased  Dj  the 
said  company  in  the  aame  manner  that  all  the  other  property,  real  and  per- 
sonal, which  has  been  acquired  by  the  said  company  la  owned,  held,  and 
SiBseBsed ;  and  the  road  which  may  have  been  built,  or  partly  built,  by  the 
alifax  &  Weldon  R.  R.  Co.,  shall  thenceforth  be  deemed  to  all  iDtenia,  as 
well  criminal  as  civil,  a  part  of  the  Wilmington  &  Raleigh  Bailroiid." 
Whether  the  proper  congtiuction  and  the  efleet  of  the  provision  that  the 
property  of  the  Halifax  &  Weldon  Railroad  shall  be  owned,  held,  and  pos- 
sessed "in  the  same  manner"  that  all  the  other  property  of  the  Wilmington 
&  Raleigh  Railroad  Company  ia  owned,  held,  and  posseascd,  confers  on 
the  former  exemption   from  taxation,  ii  the  question  presented  by  this 

By  the  charter  of  the  Wilmington  &  Raleigh  Railroad  Company,  ita  main 
line  between  Wilmington  and  Haleigh  was  exempted  forever  from  all  tazar 
tion  The  power  of  taxation  being  an  element  pertaining  to  aovereigaty,  the 
power  of  any  legislature  to  alienate  it  so  as  to  bind  forever  all  fntare  legis- 
latures,  and  thus,  perhaps,  cripple  or  embarrass  unborn  generations,  ham  bera 
much  doubted;  but  by  the  decisions  of  the  supreme  court  of  the  tTnited 
States  it  seems  settled  that  it  may  be  done  if  clearly  expreased,  and  in  n- 
turn  for  benefits  received  by  the  state.  The  legislature  subsequently,  as 
stated,  authorized  a  change  of  terminus  from  Raleigh  to  "stMue  point  on 
the  Roanoke  River,"  which  b^  election  of  the  comp«ny  was  the  town  of 
Halifax;  to  which  point  it  built,  and  there  made  the  "union  of  the  two 
roads,"  when  it  absorbed  the  Halifax  &  Weldon  Railroad.  The  Wilmin^ 
ton  &  Raleigh  Railroad  Company,  in  their  agreement  with  the  Halifax  S 
Wetdon  Railroad  Company,  agree  upon  "  the  union  of  the  two  roads  "  at 
Hilifsx.  The  latter  was  "  a  point  on  the  Roanoke  River,"  and  thence  the 
Halifax  &  Weldon  Railroad  ran  up  the  river,  and  parallel  with  it  to  Wel- 
don. B;  virtue  of  the  election  made  to  change  its  terminus  from  Baleigh 
to  Halifax,  the  plaintiO  claims  thai  the  road  from  Wilmington  to  Halifax 
(instead  of  from  Wilmington  to  Raleigh)  became  exempt  from  taxation.  By 
the  charter  of  1833,  while  the  main  road  between  the  two  termini,  Wilming- 
ton and  Raleigh  (afterward  Wilmington  and  Halifax),  waa  exempted  from 
taxation,  the  branch  roads  authorized  by  said  acts  were  not  exempted  from 
taxation,  as  we  have  held  in  the  plaintiff's  appeal  in  this  case.  We  think 
that  the  question  whether  the  act  autborixing  the  Wilmington  &  Baleigh 
Railroad  Company  to  acquire  the  Halifax  &  Weldon  RailrotM  Company  ex- 
empted the  property  thus  acquired  from  taxation  moat  be  answered  in  the 
negative  foe  several  reasons : 

1.  Though  the  earnest  contention  that  the  right  of  taxitioB  i>  an  inherent 
right  in  the  sovereign  people,  and  that  no  temporvj  t^MCJ,  auch  as  a  1^ 
islature  elected  for  a  term  of  one  year,  could  alienate  it,  or  any  part  of  it, 
in  perpetuity,  and  that  their  mandate  only  gives  power  to  levy  a  tax  or 
exempt  from  taxation  during  their  term  of  office,  and  until  another  legisla- 
ture snail  act,  has  not  been  sustained  by  the  United  States  supreme  court, 
still  it  holds  that  the  alienation  of  >o  important  a  right  will  only  be  valid 
"when  the  grant  is  clear  beyond  reasonable  doubt."  Hr,  Justice  Fixld, 
in  Delaware  Railroad  Tax  Case,  18  Wall.  206.  And  unless  the  grant  ia 
shown  "by  clear  and  unambiguous  language  which  will  admit  of  no 
reasonable  construction  consistent  with  the  reserration  of  the  power  [of 
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tuationj,  the  ezempdon  clamed  must  be  denied."    Hr.  JuBtice  Gbat  in 
Bailro&d  Co.  V.  DeoniB,  116  U.  S.  668,  34  Am.  &  Bog.  R  Cm.  500. 

3.  If  the  act  of  1687,  authorizing  the  acquiaitioo  of  the  Halifax  &.  Wel- 
don  Bailroad  Companj's  propert;,  bad  the  effect  to  create  a  new  comwDf, 
whose  line  became  thereupon  extended  from  WilmiogtoD  to  Weldon, 
therebj  securing  the  operation  of  a  continuous  road  between  those  pointa, 
the  new  charter  thuB  granted,  and  all  claima  to  exemption  thereunder,  have 
long  since  expired.  Such  charter,  if  it  be  one,  waa  granted  January  10, 
1887,  and  waa  subject  to  tBe  proTisiona  of  the  general  act  ratified  December 
10,  1880,  wbicb  provided  that  "no  body  corporate  hereafter  to  be  estab- 
liahed  in  this  state  shall  exist  for  a  longer  term  than  thirty  years,  unless 
otherwise  piovided  in  the  act  creating  the  same."  Acts  1886,  c.  10;  Rail- 
road Co.  0.  Maine,  96  U.  3.  499.  If,  howerer,  this  was  not  a  new  charter, 
it  was  not  a  contract;  for  the  state  received  no  equivalent  or  consideratioa 
therefor,  nor  any  promise  or  obligation.  It  did  not  secure  the  building  of 
&  new  railroad;  for  the  building  of  the  Tsilroad  from  Wilmington  to  ^di- 
fax  had  already  been  contraccea  for,  and  the  railroad  from  Halifax  to  Wel- 
don had  already  been  built  and  completed,  and  was  being  operated  by  the 
Portsmouth  Railroad  Company.  The  right  granted  the  Halifax  &  Weldon 
Railroad  Company  to  subscribe  their  stocic  to  the  Wilmington  &  Raleigh 
Railroad  Company  was  therefore  a  mere  privilege,  a  benefit  sought  for  by 
them,  and  granted  by  the  state,  as  a  mere  gratuity;  and  if  the  language 
ased  is  broad  enough  to  cover  the  property  so  transferred  with  the  exemp- 
tion from  taxation,  claimed  under  prior  acts  by  the  Wilmington  Sc  Raleigh 
Railroad  Company,  atill,  being  a  mere  privilege  or  gratuity,  the  state  poa- 
Beased  the  right  to  withdraw  it,  end  to  tax  the  transferred  property,  as  it 
has  since  authorized  to  be  done  by  several  acta  of  the  legislature.  Code,  g 
8677;  Acts  1891,  c.  828,  §  6.  This  has  often  been  held.  In  Tucker  e. 
Ferguson,  22  Wall.  S27,  it  is  held  that  "  an  act  of  the  legislature  exempting 
property  of  a  railroad  from  taxation  is  not  a  contract  to  exempt  it,  unless 
there  is  a  consideration  for  the  act.  An  agreement  where  there  is  no  con- 
eideration  is  a  nude  pact.  The  promise  of  a  gratuity,  spontaneously  made, 
may  be  kept,  changed,  or  recalled  at  pleasure;  and  this  rule  of  law  applies 
to  the  agreements  of  states  made  without  consideration,  aa  well  as  to  tnose 
of  persons."  To  same  effect  are  Hospital  c.  Fbiladelphia  Co.,  24  How.  800; 
Railroad  Co.  u.  Maguire,  20  Wali.  86;  Railroad  Co,  o.  supemsors,  98  U.  8. 
6S5 ;  Welch  e.  Cook,  97  U.  8.  S41 ;  1  Mar.  Priv.  Corp.  %%  1058,  1054.  In 
Railroad  o.  Philadelphia.  101  U.  S.  528,  Hr.  Justice  Clifford  says:  "  Ex- 
emptions of  the  kind,  however,  are  to  be  strictly  construed ;  the  rule  being 
that  the  ri^ht  of  taxation  exists,  unless  the  exemption  is  expressed  in  cleai 
and  unambiguous  terms,  and  that,  in  order  that  it  may  be  effectual,  it  muBt 
appear  that  the  contract  was  lAade  in  conaequence  of  some  beneficial  equiv- 


received  l^  the  state;  it  being  conceded  that,  if  the  exemption  n 


granted  only  aa  a  privilege,  it  may  ht  recalled  at  the  pleasure  of  the  legis- 
fature."  Cnoley,  Const.  Lim.  {4th  ed.)  S42  ;  Cooley,  Tax'o,  146.  The 
Halifax  &  Weldon  Railroad  was  already  constructed  and  was  being  oper- 
ated by  the  Portsmouth  Railroad  Company.  If,  therefore,  the  act  autnor- 
iziug  its  transfer  to  the  Wilmington  &  Raleigh  Railroad  Company  can  be 
^nstrued  as  conferring  upon  it  an  exemption  from  taxation — a  quality 
which  did  not  before  attach  to  the  transferred  property — such  grant  of 
exemption  was  a  mere  privilege,  not  a  contract  with  the  state,  and  therefore 
revocable.  This  case  differs  from  Humphrey  e.  Pegues,  16  Wall.  Ml;  for 
there  no  inducement  had  been  sufficient  to  procure  the  road  to  be  built  till 
the  exemption  was  granted,  and  on  the  faith  of  ihat  grant  it  was  built. 

3.  The  autboritf  given  the  Wilmington  &  Raleigh  Railroad  Compaoy  to 
acquire  this  additional  property  would  not  j>er  »t  exempt  it  from  taxation, 
nnce  the  neceaaity  for  the  paaaage  of  such  act  shows  it  waa  not  ioch  prop- 
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erty  m  it  »m  authoriied  to  acquire  under,  nor  for  the  porpoM  of,  its  orig- 
inal ch&rter,  (or  which  it  wu  granted,  i.t.,  (or  conitructing  t,  ni\xoad  from 
Wilmington  to  R&leigh.  The  wordB  in  this  act,  that  upon  the  ac^oisitioD 
bj  the  Wilmington  &  Raleigh  Railroad  Compao;  of  the  Halifax  &  Weldoo 
the  road  built  by  it  from  Halifax  to  Weldon  "  shall  thenceforth  be  deemed 
to  alt  intents,  aawell  criminal  as  civil,  a  part  of  the  Wilmington  &  Raleigh 
R.  R.  Co.,"  mean  aimpi;  that  the  railroad  from  Halifax  to  Weldon  became 
full;  and  completel;  the  propertj  of  the  Wilmington  &  Baleigh  Railroad 
Company,  But  that  did  not  confer  exemption  from  taxation,  for  the  aaid 
company  owned  fully  and  completely  its  branch  roada,  which  were  not 
exempt.  The  exemption  must  depend  upon  the  other  words  of  the  act, 
the  langna^  of  which  is  that  the  property  acquired  from  the  Halifax  A 
Weldon  Railroad  Company  must  be  held  "  in  same  manner  "  aa  the  other 

Sroperty  of  the  company.  This  does  not  necessarily,  beyond  a  reasonable 
oubt,  mean  that  it  is  clothed  with  the  same  immunity  from  taxation. 
Exemption  from  taxation  is  an  immunity,  not  a  part  of  the  habendma. 
"In  same  manner"  doubtless  referred  to  section  14  of  the  charter  of  the 
Wilmington  &  Raleigh  R»ilroHd  Company,  which  specified  that  the  prop- 
erty should  be  held  in  fee-simple,  and  to  the  other  provisions  specifying 
the  uses  which  the  compsny  should  make  of  its  property.  Railroad  Co.  e. 
Georgia,  93  U.  S.  665. 

4.  If  it  were  true,  however,  that  "  in  ssme  manner"  refers  to  pririlegea 
and  immunities  granted  to  the  company,  as  well  as  to  the  manner  of  holding 
Its  property,  still,  as  certain  of  its  property  was  exempt  from  taxation,  aoci 
certain  other  of  its  propeity  was  not  exempt  (aa  we  bavB  held),  to  which 
class  of  its  property  does  "in  same  manner"  refer  f  By  the  settled  rules 
of  construction  above  quoted,  the  newly  absorbed  railroad  must  be  assimi- 
lated to  the  property  not  exempt. 

5.  It  will  be  noted  that  the  act  of  1B86  does  not  authorize  the  Halifax  ft 
Weldon  road  to  be  made  a  part  of  the  "main  line"  of  the  Wilmington  & 
Raleigh  road.  It  became  the  property  of,  and  a  part  of,  the  Wilnungton 
&  Rakigh  road ;  but  so  it  would  if  it  was  acquired  as  a  Invnch  or  connect- 
ing road.  There  ip  nothing  in  the  act  inconsistent  with  its  being  a  part  of 
a  branch  line,  which  the  year  before,  by  the  act  of  18&5,  the  Wilmington 
&  Raleigh  road  had  been  authorised  to  construct  "  before  constructing  the 
msin  line."  Indeed,  ^the  retention  in  this  act  of  1887  of  the  title  the 
"Wilmington  &  Raleigh  "  Company  would  indicate  as  much.  A  branch 
from  some  point  on  the  Wilmington  &  Ralei^road  (as  chartered)  to  Hali- 
fax, and  then  extended  by  this  purchase  to  Weldon  (so  as  to  connect  by 
■uch  branch  with  other  roads)  would  not  be  aa  long  a  branch  road  as  some 
other  branch  roads  which  this  company  has  constructed  and  is  now  oper«t< 
ing;  nor  would  the  fact  that  the  company,  some  years  later  (after  having 
elected  to  change  its  terminus  to  Halifax),  did  construct  its  road  to  Hali- 
fax, and  used  the  Halifax  A  Weldon  road  to  connect  with  other  roads 
northward,  make  it  in  law  a  part  of  its  "main  line,"  so  as  to  exempt  it 
from  taxation.  We  know  as  a  current  fact  that  the  same  company,  having 
built  a  branch  road  from  Wilson  through  FayetteviUe  southward,  has 
made  arrangements  by  which  that  branch  road,  in  point  of  fact,  will  hence- 
forth be  the  "main  une;"  but  in  law,  and  in  purview  of  its  charter,  tbi 
"main  line,"  so  far  as  exemption  from  taxation  is  concerned,  is  restricted 
to  the  road  between  its  termini  as  authorized  by  its  charter — Wilmington 
and  Halifax.  The  action  of  the  corporation  in  using  and  operating  the 
road  from  Halifax  to  Weldon,  and  from  Wilson  to  FayetteviUe,  as  integral 
parts  of  its  through  line,  was  justified  by  the  murch  of  events;  but  that 
does  not  make  these  additional  roads  part  of  its  ■'  main  line  "  from  Wil- 
mington to  Halifax,  so  as  to  exempt  them  from  taxation. 

That,  SO  years  after  the  act  authorizing  the  acquisition  of  the  Halifax  A 
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Weldon  road,  th«  patne  of  the  Wilmington  &  Raleigh  Railroad  Company 
WBB  changed  totheWilmingtan  A  WeldonRailro&dCompaaj,  has  no  bearing 
on  this  question,  thoush  it  haa  no  doubt  led  to  the  mieconceptioa  concern- 
ing iL  That  act  (Pnr.  Acts  1854-5S,  c.  38S)  has  no  clauM  of  ezeinptioa. 
It  may  hare  made  the  road  from  Halifax  to  Weldon  a  part  of  the  main  line 
from  Wilmington  to  Weldon,  but  it  did  not  make  it  a  part  of  the  main 
line  of  the  Wilmington  &  Raleigh  road,  which  Mtended  from  Wilmington 
to  Halifax,  and  which,  only,  was  exempted  from  taxation.  The  consoli- 
dation of  a  railroad  whoae  property  is  exempt  from  taxation  with  one 
whose  property  is  not  so  exempt  does  not  extend  the  exemption  to  the 
entire  consolidated  property,  in  the  absence  of  a  clear  and  unmistakable 
provision  in  the  act  to  that  effect.  Delaware  Railroad  Tax  Case,  18  Wall. 
306 ;  Tomlinson  e.  Branch,  IS  Wall.  460 ;  Railroad  Co.  e.  Geor^a,  93  U.  8. 
665.  The  exemption  here  claimed  is  the  perpetual  exemption  from  all 
taxea,  state,  county,  and  municipal,  of  the  railroad  from  Halifax  to  Wel- 
don, by  virtue  of  an  exemption  from  taxation  of  the  road  from  Wilming- 
ton to  Raleigh,  and  the  subsequent  act  authorizing  the  consolidation  wiUi 
it  of  the  roBA  from  Halifax  to  Weldon,  which  latter  bad  already  been  built 
and  completed  without  any  exemption  from  taxation  in  ita  charter.  The 
act  of  consolidation  makes  no  reference,  ss  we  hold,  to  the  exemption 
being  extended  to  the  absorbed  road;  and,  had  it  done  so,  it  would  have 
been  a  mere  privilege,  having  been  granted  without  any  consideration  or 
benefit  received  by  the  state  in  exchange.  While  the  act  does  provide  that 
the  newly  acquired  property  shall  be,  to  all  intents,  the  propierty  of  the 
Wilmington  &  Raleigh  Railroad  Company,  it  does  not  make  it  a  part  of 
the  main  tine,  and  there  is  nothing  which  shows  that  it  was  not  to  be  used 
as  a  branch  road  or  a  connecting  road;  and,  indeed,  the  Utter  seems  to 
have  been  the  purpose,  as  the  name  of  the  Wilmington  &  Raleigh  Railroad  ' 
Company  was  atlU  retained.  If  to  be  used  as  a  branch  or  connecting  road, 
the  property  clearly  waa  not  intended  to  be  exempt.  It  could  hardly  have 
been  intended  to  make  a  railroad  from  Halifax  to  Weldon  part  of  a  main 
line,  either  from  Wilmington  to  Raleigh,  or  from  Wilmington  to  Halifax, 
which  were  the  authoriz^  termiuL  In  the  absence  of  a  dear,  unambigu- 
ous intent  to  extend  the  exemption  from  taxation  to  the  railroad  from 
Halifax  to  Weldon,  and  of  any  consideraUon  or  benefit  derived  by  the 
state,  if  it  was  so  Intended,  the  enormous  and  unusual  grant  of  a  perpetual 
exemption  from  all  civil  dues  for  the  maintenance  of  government,  while 
claiming  the  benefit  of  the  protection  it  extends,  cannot  be  upheld  by  any 
surmise  or  inference  as  to  the  probable  intention  of  the  legislature  when  it 
conferred  upon  the  pLaintiEE  company  the  privilege  of  acquiring  the  Halifax 
&  Weldon  road. 

For  these  reasons  we  think  that  the  judgment  of  the  court  below,  so  far 
as  it  holds  that  the  line  from  Halifax  to  Weldon,  and  the  property  used 
therewith,  are  forever  exempt  from  taxation,  should  be  reversed.  The  pro 
rata  part  of  the  rolling-stock  commensurate  with  such  part  of  the  road, 
proportioned  to  the  length  of  the  whole  line  operated  by  the  plaintiff,  is 
also  liable  to  taxation.  As  already  stated  in  the  plaintiff's  appeal,  the 
decision  in  Railroad  Go.  v.  Reid  is  not,  as  claimed,  an  estopped  in  tnis  case, 
because  it  could  only  be  such  as  to  the  matter  there  in  controversy,  to  wit, 
the  taxes  levied  for  that  vear  (1869),  the  collection  of  which  is  enjoined; 
and,  besides,  the  action  is  not  between  the  same  partiea.  The  decision 
named  haa  not  the  force  of  a  precedent,  because  the  scope  of  that  decision 
did  not  purport  to  embrace  the  question  of  law  which  is  now  presented, 
but  whicQ  was  not  then  raised  or  passed  upon  by  the  court.    Error. 

[OH,  C.  X,  dissents. 
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Conlriliul^ry  negligence  a 

ter    oT    defence.      Bur 

proof.  4S8. 
brakeman 

ed  on  flat-car  wfille  (nUn  U  m 

Ing.  440. 
brakeman   ascending  car  in 

more  dangeroug  way,  mB. 
brakeman  Jumping  oft  and 

walking    before   switch-engine, 

446. 
—  brakeman  on  car  falling  to 

look  out  tor  overhead  brMge, 

447. 
brakeman   riding  In   engine 

cab  in  disregard  of  rule,  410. 
brakeman  running  along  lop 

of  moving  train,  446. 
brakeman  struck  by  project- 
ing roof  while  climbing  aide  of 

car,  447. 
— —  conductor    causing  collldon 

after  he  had  been  warned,  448. 
duly  of  plaintiff  to  negative 

In  complaint,  4S8.  ' 
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Maatar  uid  8«rvaiit — Oontiniud. 


-  eroployg  Alighting  from  traJn 
and  killed  by  a  tnta  on  anolfatr 
tnck,  450. 

emplor6a    coupllnc   CU>    In 

disregara  of  rules,  896. 
employ^  descendliiK  from  car 

withouL  exsniiDiiiK  ladder,  401. 
•^—  employs    coDtlDuiDir  to  use 

defeclive  nppliaDCM.  449. 

employ^  falling  (nto  l^t,  4B8. 

employ^  going  under  engine 

tanks  to  uncouple  them,  4S0. 
employe  injured  by  train  run 

at  proliibited  rate  of  speed,  400, 
employe    injured    In    piling 

lumber,  490. 
employ^  placing  his  hand  in 

dangerous  place  wUle  coupling, 

450. 
engine  cleaner  injured  vbUe 

under  locomotive,  4w. 
engineer  disregarding  wun- 

Ing  stguali,  448. 
-~—  en^eer    falllnK  to  observe 

caution  notice,  448. 
engineer  failing  to  see  ob- 

itruclloD  on  track,  448. 
ctigliieer  oiling  engine  with 

arm  between  uwkes  of  drirer 

wheel,  448. 
engineer  running  atescewlTe 

speed ;  instriictions,  447. 
failure  of  employ^  to  avoid 

known  danger,  444. 
foreman  Injured  by  bdler  ex- 
plosion; suggestions  as  to  cause 

of  accIdentriSO. 
disregarding  rules  as  to  jump- 
ing on  moving  car,  410. 
disobeying  rules :  failure  of 

employ^  to  examine  appliances, 

104. 
disregarding   rule    requiring 

inspection  of  foreign  cars,  410. 
laborer  riding  on  tender  with 

back  to  locomotive,  478. 

-  laborer  walking  across  bridge 


minor  employed  without  pS' 

car  repairers ;  failure  to  put 

out  signal,  408. 
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Master  and  Berrant— CbntmiMtf. 

Contributory  negligence.  Plead- 
ing; allegationof  absence  of  owi- 
trinutory  negligence  In  com- 
plaint, 4S8. 

-^^  section  hand  unloading  ties 
from  car,  440. 

section    man    falling  from 

hand-car,  466. 

switchman  caught  by  sliver 

of  defective  rail,  4&. 

Bwiicbman     crossing    track 

without  looking,  449. 

switchman  mounting  can  to 

uncouple  ibem,  449. 

switchman     projecting     bis 

body  beyond  side  ot  car, 
440. 

train  inspector  run  over  while 

at  work,  460. 

yard  master  working  In  de- 
feclive car  yard,  87. 

CoupUnff  apparatus.  Defective 
draw-bead  ;  probability  that  de- 
fect was  lalent,  18S. 

Draught  Irons    of   different 

heights,  181. 

Goose-neck  coupling ;  knovrl- 

edge  of  employs.  181. 

Injury   to    fireman    thrown 

from  trein.  188. 

Loss   of    tail-bolt ;  cause   of 

accident,  183. 

Defeclive  appliances.  Brakemsn 
injured  owing  to  bole  in  top  of 
car,  S07. 

Burden  of  proof  is  on  plaln- 

llB  to  establish  particular  negli- 
gence alleged,  218. 

causing  lujury  to  employ^ ; 

burden  of  establishing  negli- 
gence, 239. 

Defective    braltes  allowing 

car  to  brekk  loose,  307. 

— ;—  Defective  brake;  car  running 
away  with  brakeman;  proof  of 
negligence,  207. 

Defeclive   brakes  ;    duty  of 

company  to  keep  brakes  In 
"  Bufflclent  repair,''  309. 

Defective  brake,  evidence  as 

to  its  use  by  another  employ^ 
after  the  accident,  907, 

Defective  biake-staff ;  knowl- 
edge of  companv,  200. 

Duty  of  employer  In  furnish- 
ing machinery  and  appliances ; 
instructions,  254. 

Duty  of   master    to   Inspect 

'  appliances ;  negligence  of  in- 
spector, 240. 

Engine  movtug  without  hn- 
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MMit«r  and  Samuit— GmtintMtf. 

man  agency;  evldcDce  of  other 
«iniiUr  uccurrences,  244. 
DefeciJTe     applianceB.      Engine 
step:  lujury  to  brakemao  ;  neg- 
,  Ugence  of  eDglneer,  340. 

Evidence  of  repaln  after  ac- 

ddent,  SS8. 

—  Haud-hold  defective  ;  erl- 
dence  as  K>  condition  of  car, 
207. 

Latent  defect  !□  engloc;  Id- 

Htmctiona  iia  to  duty  and  liabil- 
ity of  compttoy,  344. 

- —  Notice  of  defect  to  company, 
380. 

—  Pleading;  necessity  for  alleg' 
ing  employe's  Ignorance  of  de- 
fect. 280. 

PleadlDg:  BuEBciency  of  com- 

plaint  in  action  for  injuries,  279. 

Presumption  by  servant  tbat 

appliances  are  Bufflcient.  370. 

Servant     using    appliances 

with  knowledge  of  defect.  374, 

Want  of  liandlc  to  car  to  be 

used  by  car-coupler,  306, 

Defeclsin  cnrsof  other  companies; 
Injury  to  employ^  caused  by, 
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tlm. 


109. 


"Defect   in   condlliou  of  way;" 

pleading,  135. 
Defective  side  trncks ;  degree  of 

care  required,  149. 
Defective  atrcei.cikr  brake;  notice 

of  defect  to  company,  230. 
Defective  track.     Brabemnn  fall- 
ing over  timber  lying  close  to 

track,  87. 
-^— Brskeman  kuockeilottswltch- 

engiiie  by  loose  tie,  87. 
Failure  to  construct  culvert, 

question  for  Jury,  108. 

Negligent  construction   of 

yard.     Defective  ssh-pit,  88. 

Opinion  evidence  as  to  de- 

feclive  track,  145. 

Bnltcbman's  arm  caught  be- 
tween unblocked  rails,  86. 

Unballasted  track.  Brake- 
men's  foot  caught  betireeD  ties, 
66. 

TToblocked  rails  and  frogs, 

injury  caused  tiy,  80. 
Electric    street-cnr.      Failure    of 

company  to  provide  resistance 

coll,  209. 
Fellow-servants.     Alabama    tto- 


BSaster  and  Sarrant— Cl>tttrntf«d. 

tule.    Negligence  of   employ^ 
having  charge  of  car,  688.    ' 

Fellow -servants.    Brakeman  caus- 
ing injury  to  car-inspector.  &Q7, 

Oar  inspector  and  repairer  as 

Tlee-prm opals,  OSS. 

Carpenter  and  stone  mason, 

068. 

Combined  negligence  of  mas- 
ter and  fellow-servants,  S02. 

Conductor  and   engineer  as 

fellow.servanteof  brakeman. ^80 

Conductor  and  engineer  of 

two  colliding  trains,  6&. 

Engineer  and  brakeman.  577. 

■  Engineer    and    i 

077. 


Engineer  and  track-tepairer, 

677. 
Engineers  as  fellow-servants 

of  other  trainmen,  578. 
Engineers  on  different  trains 

OS  fellow-servants,  67 S. 
Foreman  is  fellow-servant  of 

laborers  under  him,  608. 
General  agent  and  laborer, 

588.  ■ 
Incompetent  fellow-servants, 

264. 
Incompetent  fellow-servnnts; 

bnowled^  of  incompetency  by 

employer,  084. 
Incompetent  fellow-servants. 

Master's  duty  to  employ  skil- 
ful men,  534. 
Incompetent  fellow.servunts; 

plalntlQ's  ignomnce  of  Incoin- 

Eeiency.    Evidence.    Pleading, 


le  and  operation  of  railway," 
089. 

Ne^lgence  of  fellow-servant 

running  train  at  excessive  speed 
pursuant  to  time  card.  689. 

Road-master  and  section  fore- 
man as  fellow-servants,  613. 

Beclioii  foreman  and  general 

manager  as  felluw-servants,  613. 

Servants  of  different  masters 

working  together,  688. 

Track  inspector  and  re- 
pairers as  fellow-servants  of  in- 
jured trainmen,  660. 

Train-hands  and  member  r4 

bridge  gang,  087. 
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MmUt  and  Snmit— OmtfnuMt 

FeUow-aBTTUiti.   Wbo  are  fellow- 
.    MtTauU  queMlon  of  fwt,  S89. 
InJuTjr  to  Dnkeman  cauted   br 

■Dow-baok  at  aide  of  track,  ISL 
Injuriea  to   uuplor^t    coupUoK 

can  baling  pmJeAei  loads,  2 


__ _  oompanj 

of  aooUier,  TO. 
Usk  nf  emplorme&t    AcddeuUt 

Injury,  ffji. 
- — aaumed  bybrakaman  lulng 

defectire   couplins    apparatui, 

8sa. 
Km 

Ing  o 

counnictad  tnicka,  144. 
anaiiicd  bf  employi  wbile 

coupllog  can  BuddeDlr  started, 

8S2. 
aMUmedbyemplovfiworkioB 

on  top  of  car  wnlcn  was  autT 

denly  struck  by  anotlier   car. 


llngly  undonaking 
work,  866. 
——   aasumed   bv   tDexperieoced 
bnkenum  coupling  cars,  863. 

—  aMumed  ij  ■wltchman  de- 
•coudlug  car  and  ttriklcig  post 
new  track,  SSS. 

-r—  CollUon  of  eugioe  with 
freight  car,  878. 

Employ^  getting  on  over- 
crow dea  hand-car,  STS. 

—^Employe  run  over  by  cai 
Bwhcbed  upon  side  track,  875. 

■^—  Hole  In  road-bed  of  side 
track,  87S. 

——  Inexperienced  minor  put  at 
dangerous  work,  8^ '4. 


[TOL  58 

Haatn  aad  Bmew*idt—a>ntimmii. 

Risk  of  Employmenl.    Injury  to 

track  Land  bj  extra  train,  914. 
Injury  to  volunteer   laake- 

man  employed  by  one  bavlug 

no  authority,  S7Q. 
Insufficient  force  to  handle  a 

hand-car,  876. 
— ' —  Injury  caused  by  sand  and 

gnvel  washed  on  track,  8<I8. 
'—  Injury  while   coupling  can 

having  projecting  loads,  861. 
Pushing  flat   can  ahead  of 

engine,  871. 
Switch-engine  nm  at  Illegal 

rate  of  speed,  875. 
Rules.    Evidence  to  show  cnsttun 

of  empioy^H  to  disregard  rules, 

416. 
Btreet-car  driver  kicked  to  death 


usual  height,  18S. 
Tons    of    servant.    Liability  <* 

master.  Scope  of  euipkiyinent,?0 
Taxation. 

Qroes  earnings;  taxation  of,  ea  1&- 

terfereui^  nlth   fntersiale  com- 

roerce,  679. 
Exemption  from  taxation.    After 

acquired  branch  lines,  70S. 
Totta. 

Liability  for  torts  where  one  lall- 

rond  company  uses  the  track  of 

another.  7S. 
StTMt  RaUways. 

Electric  si reet-csr;  failure  of  com- 
pany to  provide'  teelatance  coil, 

odealh 


coerce  employera;  ■ 
spiracy.  825. 
Punishment   of  striken  for  con- 
tempt of  court,  800. 
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iS  Am.  &  Eng.  R.  Cm. 


Tbis  index  contalni  referencos  to  the  casn  reported  alone.    The  index  to 
the  uottis  precedes  ihls. 


ACTION. 

See  CotmJCT  of  Laws. 
AGENCY. 

See  Station  Agent. 
Authority  of  conductor  to  employ 
aubatUuie  where  leguler  bi&ke- 
■nan  luddenly  leaTea  ;  BTldence 
to  ahow  Euch  employment.  Fox 
«.  Chicago.  St.  P.  &  K.  C.  R 
Co.  (Iowa),  430. 
ALIENS. 

Contract  Labor  Law  not  vloleted 
by  comp&uy  emploving  In  New 
York  a  CaDsdlaa  WHO  goes  dslly 
to  his  work  at  Ibe  compuiy  s 
office.  United  States  e.  Michl- 
gtax  Central  R.  Co.  (C.C.),  38. 
ARBITRATION. 

ProTlBton  la  contract  for  arbitra- 
tion win  not  prevent  party  from 
luainLoIiiinK  suit  la  the  Oni  In- 
stance. Kliiiiey  g.  Baltimore  & 
Ohio  Employes'  Belief  Assoc. 
(W.  Va.),  84. 
ASSOCIATION. 

Bee  EtfFLOYia'  Rblhf  Amoou- 

B0TC0TT8. 

See  8TRIKK8  and  Boyootts. 
BRANCH  ROAD. 

See  Tajatioh. 
BRIDGES. 

See  Mastsb  and  Sxbtakt. 
CARRIERS. 

See  Intbbbtatb  Coucebob  Act. 


CONFLICT  OF  LAWS. 

Action  by  employ^  in  one  state  for 
personal    iujuries  sustained    in 
anollier.    Alabama  G.  S.  R.  Co. 
e.  Carroll  (Ala.).  556. 
CONSTITUTIONAi  LAW. 

See  Ihtsbbtate  Couubbob  Act; 
Tazatiom. 
CONTEMPT. 

Bee  Btbikeb  and  Botcotts. 
CONTRIBUTORY    NEGLIGENCE. 

See  Mabtbb  and  Bbbtakt. 

Hutnal  neglicencB  on  part  of 
plaintiff  and  defendant  defeat! 
recovery,  Overby  e.  Chesa- 
peake ft  0.  R.  Co.  (W.  Ta.}, 
417. 

Plaintiff  may  be  defeated  by  hie 
own  evidence  where  it  Is  shown 
that  Injury  was  caused  by 
mutual  fault  of  both  parliee. 
Orerby  e.  Oheaapeake  &  O.  R 
Co.  (W.  Va.),  417. 

Pleading.  Goieral  arerment  that 
party  injured  was  himself  free 
from  fault  is  suffldent  unlet! 
overcome  by  spedflo  aver- 
ments. Louisville,  E.  A  St.  L. 
Con.  B.  Co.  e.  Banning  (Ind.), 
453. 
CORPORATION. 

Exemption  of  railroad  employ£s 
from  road  duty  as  a  contorate 
privilege  gtantM  by  legislature. 
tiee  Road  Duty. 
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Dcized  by  .Google 


CraillNAL  LAW. 

Coosirucilun  of  ttaiuie  limiting 
tioiirs  of-Mrrice  of  railway  em- 
plojM.  Praplee.  Pbrfe(N.Y.), 


CnOSS-EXiMINA'riON. 

Sl'e  WlTKBWBS. 

DEATH. 

Actions  for  d«stli:  Instructions  u 
lo  "  tuatenlng  death  "  of  dis- 
eased person.  Louisrille  &  N. 
R.  Co.  e,  NorlbiDgton  (Tenn.), 

sea. 

DkniBges ;  five  Ihoiisaod  dollare 
beld  to  be  proper  dainnKes  for 
death  of  employ^.  HiTkr  ■. 
Missouri  Pnc.  R.  Co.  (Mo  ),  688. 

for    wrougful    denlbi    how 

measured;  solatium  for  aaguish 
of  BurvlTing  relatWuB.  CurlsDn 
V.  Oregon,  6.  D.  A  U.  N.  il.  Co. 
(Ore.),  135. 

Evidence;  AtneHcan  tables  of  mor- 
tnlity  sdmlssible  but  not  con- 
clusive. Mary  Lee  Coal*  &  R. 
Co.  r.  ClisndllMlAla.),  2M. 

Auiericiin    tables    of    mor- 

lallty:  wliocas  may  testify  as  to 
use  of.  bv  life  losuraDce  com- 
patiU'S.  Mary  hm  Coal  Sc  R. 
Co.  B.  Cliiuidliss  (Ala.),  2Si. 

DETECTIVE. 

Aiiiburity  of  8t»tinii  agenl  lo  em- 
plciy.     See  Station  Aobht. 
BMPLUYfiS, 

See  .\1abtek  and  Servant,  Road 
DfTTy. 
EMPLOYES'   RELIEF     ASSOCIA- 
TION. 

Employ£  who  bad  Just  quit  work, 
and  injured  while  going  home, 
held  entitled  to  relief  sa  member 
of  assocltillon.  Kinney  r.  Balti- 
more <&  O.  Employ^'  Relief 
Assoc.  (W.  Ta.).  IH. 
EVIDENCE. 

See  Death. 

Conflict  in  evidence,  however 
slight,  raises  a  question  for  the 
iury.  Penasylvaoia  Co.  «. 
McCormack  (Ind.).  107. 

Expert  testimony  Is  inadmisaible 
on  question  of  wliether  it  is  dan- 
gerous  to  run  at  certain  speed, 
lisljer  e.  Oregon  8.  L.  &  U.  N. 
R.  Co.  (Ore.),  689. 

is  inadmissible  when  Jury  ate 

Just  as  competent  to  form  opin- 
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EVIDENCE-  OmMHKd. 

as  witnesses.  Overby  t.  Ches- 
apeake A  O.  R.  Co.  (W.  Va.), 
417. 

LocomoliTe  engineer  not  an 

expert  as  to  the  effect  of  broken 
stay-bolls  in  the  bdler,  or  of 
mud  packed  thereiD.  McKelvey 
«.  Chesapeake  ft  O.  R.  Oa  (W. 
Va.).  380. 

Opinion    of    witness     who 

iillher  knows  norcan  know  any 
more  sb,iul  sllb]ec^ matter  than 
jury  iitnot  adinissable.  Ovcrbr 
c.  Chesapeake  &  O.  li  Co.  (W. 
Vn.),  417. 

Injury  lo  employe:  evidence  as  to 
deftttive  bi  iilge.  See  Habtbr 
and  Skkvant,  Drftctm  TVaeJl. 

Opinion  of  witness  that  it  is  no 
more  (liingcrcius  lo  ride  on  en- 
gine pilot  than  on  t»p  of  cars  is 
Inadmissible.  Wanleu  «.  Louis- 
ville &  N.  R.  Co.  (Ala.),  470. 

Personal  iujiirlee.  Declarations 
of  plaintiff  shortly  after  at^ddent 
while  sutfeiiag  imla  held  ad- 
missible lis  part  of  re*  geata. 
InternaliotiRl  &  G.  N.  li  Co.  v. 
Audersim  (Tei.J,  59. 

Evidence  that  bedding  was 

injured  owing  lo  the  application 
of  carbolic  acid  in  treatment  of 
injuries.  Fox  c.  Chicago,  St.  P, 
&  K.  C.  B.  Co.  (Iowa).  430. 

Repairs  lo  track  after  injury  to 
emplfng  alleeed  to  have  been 
caused  by  deftcis  therein  ;  evi- 
dence as  to,  is  inadmisaible. 
Alcorn  s.  Chicago  ft  A.  R.  Co. 
(Mo.).  87. 

Retain  and  changes  after  acci- 
dent ;  evidence  of,  in  action  for 
personal  injuries,  held  inad- 
missible. c5olumbia  ft  P.  a  R. 
Co.  V.  Hawthorne  (U.  8.),  389. 
EXPERT  TESTIMONY. 

See  Evi  DENGS. 
FALSE  IMPRISONMENT. 

See  Master  and  Sebvaut,  Tortt 

FENCES. 


trestle  over  small  culvert  in  open 
field  where  there  is  no  puolic 
road.  Crllly  t>.  Tesaa  ft  R.  C^o. 
a*).104. 
to  employe  owing  to  colli- 
sion with  animal  on  tnck  ;  no 
negligence  on  part  of  oompauj 
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in  failiDir  u>  fence.     Crilly  «. 
Tew»  &  P.  R.  Cki.  (I*.),  101. 

Where  company  volimtarlly  fen- 
ces port  of  lU  track  It,  u  DOt 
obliged  to  fence  Its  entire  track. 
Crilly  e.  Texas  &  P.  R.  Co. 
{La.l  104. 
FLTING-BWITCH. 

8e«  Master  tnd  SsBVAirr,  SM 
ef  JSmplotfrntTU. 
FROGS. 

See  Mabtkr  sod  SsBVAin',  Xh- 
fetAma  Track. 
HIGHWAYS. 

Sxemptioa  of  n^Iroad  employes 
from    n»d    duty.      Bee  Koad 

INDICTMENT. 

See    Ihtbrbtatb     Coiauatcs 
Acrr. 

INJUNCTION. 

Employes  of  railroad  company 
are  bound  by  injunction  agaiiiBt 
the  company  altboush  tliey  are 
out  roaoe  parties.  Toledo,  A. 
A,  *  N.  M.  H.  Co.  ti.  Peanayl- 
vaniaCa  (U.  S).  20S. 
iDteistate  Commerce  Act.  Inter- 
change of  traffic.  Strikes  and 
boycotts  by  eugineera ;  when 
court  will  restrain  enforcement 
of  illegal  rule  of  employee'  or- 

rizatton.  Toledo,  A.  A  &  N. 
R.  Co.  «.  Pennsylvania  R. 
Co.  {C.  C),  807. 
Handatory  injuactfoa  may  be  is- 
sued upon  preliminary  appli- 
cation. Toledo,  A.  A.  &  N.  M. 
R.  Co.  o  Peunsylyanta  Co.  {C. 
C.)  898, 
INSTRUCTIONS. 

See  Trial. 
INTEltSTATE  COMMERCE. 

TiLxallon   of  gross  earnings.     See 

Taiatioh. 
Transportation  between  two  polnls 
in  same  sta,te  but  over  line  pass* 
ing  through  neighboring  state 
fa    not     interstate     commerce. 
Lehigh  Valley  R.  Co.  o.  Penn- 
sylvania. (U.  B ),  ore. 
IHTBlfcTATE  COMMERCE  ACT. 
Employes  of   raflrond   company  ; 
provUons   of   the  act  apply  to, 
•  and  they  are  tiound  by  Injunc- 
tion   to     compel     company    to 
comply  therewith.    Toledo,  A. 
A.  A  N,  M.  R,  Co  .  fl.   Penn- 
IvaniaCo.  (C.  C),  868. 

irts  have  Jurisdiction 
A.  A  E.  R.  Ca&-40 
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INTERSTATE  COMMiKCE  ACT'— 
GonUaiitd. 

of  action  by  one  company  to 
compel  enolber  to  rec^ve  and 
deliver  to  it  Interstate  freight. 
Toledo.  A.  A.  &  N,  H,  R.  Co. 
e.  PennsylvanU  Co.  (C.  C),  288. 

Discrimination  in  fadhties  to  con- 
necting lines ;  effect  of  contract 
with  particular  line.  New 
York  jfc  N.  R.  Co.  o.  New 
York  *  N.  E.  R.  R.  Co.  (C.  C.\  . 
7. 

in  rates  and   fadlltles  with 

connecting  line.  Orderof  com- 
mission to  cease  and  desist. 
New  York  *  N.  R.  Co.  «. 
New  York  <fc  N.  E.  R.  Co.  (C. 
C),  7. 

as  to  connecting  lines.  Ar- 
rangement with  other  com- 
Cles  forming  a  continuuui 
,  New  York  &  N.  a  R. 
Co.  B.  New  York  &  N.  E.  a 
Co.  (C.  C),  7. 

Federal  courts  have  Jurisdiction  of 
action  Involving  enforcement  of 
rights  secured  Dy  the  act.  To- 
ledo, A.  A.  &  N.  M.  R.  Co.  e. 
Pennsylvauia  Co.  (U.  B),  807. 

Interchangeof  traffic  between  con- 
necting lines.  Enforcing  order 
of  commisdon  in  federal  court. 
New  York   &    N.  R.    Co.  ». 

■  New  York  &  N.  E.  R.  Co. 
(C.  C).  7. 

Inlercliange  of  traffic  with  con- 
necting lines.  Discrimination 
In  facjUtles.  Findings  of  Inter- 
state Commerce  Commission. 
New  York  &  N.  R.  Co.  •. 
New  York  &  N.  E.  R.  Co. 
(C.  C).  7. 

Limitation  of  actions.  Applica- 
tion of  state  statute  to  actions 
in  federal  courts  for  discrimina- 
tion in  rates.  Copp  e.  Louisville 
&  N,  R.  Co.  (C.  d),  80. 

Long  and  short  haul.  Joint 
tariff  la  not  basis  by  which 
separate  tariff  on  either  line  Is 
to  be  measured  or  condemned. 
Chicago  &  N.  R,  Co.  e.  Osborne 
(C-  C.)  .18. 

Publication  of  joint  throurii 
tariffs  at  nou-competlnr  point 
not  necessary.  Chioigo  %  N.  R. 
Co.  e.  Osborne  (C.  C).  18. 

Section  18  requiring  federal  courts 
to  use  their  process  in  aid  of  In- 
quiries before  the  conunlsiton  Is 
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TOS  in: 

INTERBTATE  COHUERCE  ACT- 

uocMiititutioiM].  7n  rp  Inter- 
state  C.  C.  (C.  C),  1. 
Strike*  And  boycoitB  by  employla 
•Heeling  (DtercbAnge  of  ioter- 
■tate  infUc  ;  wliea  cwurt  will 
enloln  eotorcement  of  illegil 
rule  of  emploj'es'  orgauizatlcMi. 


Undue    preference  clause;     

Tiction  for  violatloD  of,  cauuot 
be  suslalaed  where  tliere  is  1d- 
deSaltenesi  and  uncerraiDty. 
Tozer  «.  Cnlted  States  (U.  S.), 
14. 

Undue  preference  to  ooDnecting 
llnee.      Eflect  of  joint  through 
tariffs.    ToEer  «.  Unttod  States 
(C.  C).  14. 
LAND  GRANT. 

Selection  of  deficiency  lands  ;  ap- 
proval of  aecntaiy  of  Interior 
not  necessary  to  vesting  of  title. 
Nonbem  Fac.  R.  Co.  v.  Darnea 

r  (N.  Dak.),  616. 

Taxation   of   land    grants.     See 
Taxation. 
LIMITATION  OP  AfTlONa. 

AptjJicatioD  of  state  statute  to  ac- 
tions In  federal  courts  under 
Interstate  Commerce  Act.  Copp 
V.  LouUvlUu  &  N.  It.  Co.  (C.  C.). 

m 

MASTER  AND  SERVANT. 

See   ALtENS;   Ukflutss'  Rkliht 

AsaoClATION  :   RUCSIYEBB; 

Road  Duty. 
Btrlkas  b;  Railroad  Mnployas. 
See  Stbiebs  amd  Botcotts. 
Bmploymant 
Authority  of  conductor  loemploy 
substitute  where  regular  brake- 
man  suddenly  leaves ;  evidence 
toshowmch  employment.    Fox 
e.  Chicago,   8l.   P.  *  K.  C.  R. 
Co.  (lowaX  480. 
Bonn  of  aarTloa. 
CouslructloD  of  New  York  statute 
limiting  houn  of  aerrice  of  rail- 
war  employes.  People  p.  I%yfe 
<N.  Y.).  BO. 
Oontaglona  fHsaaea 
Ticket    agent    with    oontagloua 
disease;  liability  of  company  to 

EnOQ  catching  disease  by  com- 
I  in  contact  witb  bim.  Long 
«.  Chicago,  K.  &  W.  a  Co. 
{Kan.)7S. 
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MASTER  AND  SERVANT— Q»ft<i 
Injawit*  geiieeaUT. 

Car  repairer  Injured  while  at  work. 
Right  to  assume  tliat  slznals 
have  been  prtqwrly  placed  for 
bis  protaclitHi.  Louisville,  E.  & 
St.  L  Con.  H.  Co.  e.  Banning 
<Ind.).  453. 

Collisloo.  Proximate  cause  held 
not  to  be  running  of  traiiis  too 
close  together  or  the  iosufflcient 
manning  of  a  train.  Relrea  v. 
Kansas  City.  F.  6.  A.  O.  R.  Co. 
(Ho),  978. 

Otunplaint  in  acUon  for  Injuries  to 
an  employ^  knocked  from  a  ctr 
by  another  car  placed  danger, 
ously  near  on  another  track  held 
not  to  contain  alieraatlve  allega- 
tlona  Eansaa  City.  H.  &  B.  R. 
Co.  e.  Burton  (Ata.),  115. 

CoDtllct  of  laws.  Action  In  one 
state  for  injuries  sustained  In  an. 
Other  by  employe.  Alabama  G. 
S.  R  Co.  V.  CiirroU  (Ala.),  M6. 

Direction  of  seclion  foreman  order- 
ing section  hands  to  get  hsnd 
car  out  of  tlie  way  of  approach- 
ing train.  Schroeder  •.  Chicago 
&  A.  R.Co.  (Mo.).  488. 

Duty  of  master  to  give  direction  to 
the  work  and  to  prescribe  system 
for  conducting  iL  Schroederc; 
Chicago  &  A.  R.  Co.  (Ho.),  486. 

Employe  alleged  to  have  been  suf- 
focaied  by  accumnlatiou  of 
amokeaud  gas  In  tunnel:  suffi- 
ciencyof  evidence;  question  for 

Jury.  0'HalIerv.MWHiriPac. 
I.  Co.  (Mo.),  Sfeo. 

Fence;  company  not  negligent  as 
to  employes  In  falling  to  fence 
treBsel  over  small  caunl  Id  open 
field  where  there  Is  no  public 
road.  Crilly  a.  Texas  &  P.  R. 
Co.  (La.),  Id*. 

Fence.  Where  railroad  Is  not  re- 
quired to  fence  track  It  b  not 
negligence  as  to  employ^  injured 
by  collision  with  animal  to  fail 
to  erect  fence.  Crilly  e,  Texas 
ft  P.  a.  Co.  (La.).  1(M. 

Foceman  in  charge  of  band  car 
should  see  that  brakes  placed  on 
such  car  will  not  strike  station 
platform;  prima  facit  case  of 
negligence.  Louisville  &  N.  R 
Co.  e,  Northlngton  (Tain.),  SC2. 

Omission  of  waralng-slgikal  where 

*  locomotive  bit  laborer  on  tracic 
held  to  be  erldeuce  of  n^l- 
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UASTBR  AUD  SERTAJfT— Omfd. 
Jqjnrlaa  (aiiMraUy — Continued. 

gencelD  running  train.  DUon 
t>.  Chicago  A;  A.  B.  Co.  (Ho.), 
680. 

Operation  of  railroad  b^  tnute«a 
In  tlie  name  of  tlie  companv. 
Company  itfll  liable  for  iDJuiiea 
to  employes.  Wisconsin  Central 
RCo.  ft  Ron  (111.),  78. 

Pleadinf;  reintlon^Ip  between  par- 
tleaaa  an  employer  and  employe, 
wlien     ailegalton   ts    Rufflclenl. 


Scope  of  employDient:  employe 
inlured  wbiia  doioK  work  out- 
aide  of,  In  ot>e(lieDce  to  orders 
of  Huperior;  Do  recoverr  allowed. 
Hogan  V.  Northern  P.  R  Co. 
(C.  C).  884. 

Switching  cars  in  yard  without 
stgnala  or  warulng  does  not 
amount  to  negligence.     Aerfetz 


Defect  in  "way;"  movable  object 
temporarily  placed  in  dangerous 
proiimity  to  track  Is  Dot  wltliln 
meaning  of  Alabama  Act.  Kan- 
sas City,  U.  A  B.  K.  Co.  «.  Bur- 
ton (Ala.),  lis. 

Liability  of  company  for  negli- 
gence of  oondticlor  of  switch- 
engine  in  making  up  trains  un- 
der Haasachusetis  act.  TfayuK 
•.  Fllchburg  R.  Co.  (Mass.),  686. 
"Superintendence,"  allegation  of 
negligence  on  the  part  of  penon 
having,  held  not  objectionable. 
as  averring  different  wrongs 
and  causes  of  action.  Kansas 
City,  H.  &  B.  R.  Co.  e.  Burton 
(Ala.),  116. 

~ — employer  la  liable  fornegll- 
cenoe  of  person  having,  ai- 
uiough  such  person  was  volun- 
tarily assisting  In  manual  labor. 
Kanaaa  City.  M.  &  B.  R.  Co.  v. 
Burton  (Ala.).  116. 

of  employe  need  not  be    a 

superintendence  over  the  person 
who  complains  of  the  negli- 
gence. Ksrisaa  City,  M.  &  B.  R. 
Co.  e.  Burton  (Ala.),  116. 

■^—  of  vardmsBter  In  placing  csr 
on  side-track  In  dan  serous  prox- 
imity to  another  track ;  sufficien- 
cy of  averments.  Eaiuas  City, 
H.  &  B.  R.  Co.  t>.  Button  (Ala.), 
IIB. 
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MASTER  AND  SERVANT— Cwfif. 
Brnployan'  Xiahmty  Aot-Omfcf. 
Superintendence;  what  conetitutea 
negligence  while  fa  tbe  exercise 
of,  within  meaning  of  Alabama 
act.     Leaving  car  too   near  an- 
other track.     Eansaa  City,  M.  & 
B.  B.  Co.  s.  Burton  (Ala.),  116. 
DafaotlTe  Appllanoas. 
Bridge;  negligence  of  company  in 
sending  out  work  train  without 
making  examination  of.  Conlon 
«.  Oregon,  8.  L.  Ss  U.  N.  R.  Cto. 
(Ore.),  86«. 
Can  having  dowble  dead-woods; 
duty  of    company  to   instruct 

Cn  bands  in  regard  to  coup- 
Reynolds  V.  Boston  &  H. 
R.  Co.  <Vl.),  117. 

Can  loaded  with  lumber  project- 
ing over  the  end  caiuing  Injury 
to  brakeman;  failure  of  c(»n- 
pany  to  inspect  such  care.  Ir- 
vine V.  Flint  A  P.  H.  R.  Co. 
(Mich.).  310. 

Cars  loaded  with  lumber  project- 
ing over  ends;  When  improperly 
loaded.  Irvine  v.  Flbit  &  P.  H 
R.  Co.  (Mich.),  210. 

Care  of  other  companies  having 
different  styles  of  coupling ; 
railroad  company  not  guilty  of 
negligence  In  receiving.  Louts- 
vllTe  &  N.  R.  Co.  «.  Boland 
(Ala.),  laS.     . 

Csra  of  other  railroads  having  dif- 
ferent coupling  apparaiui 
"-"'   company  not  gu"' 

„     _e  in  receiving.    .. 

Hiseourl  Pac.  R.  Co.  (Uo.).  146. 

Care  received  from  connecting 
line;  liability  of  company  for 
Injury  to  employes  In  respect 
to.  Reynolds  e.  Bosloo  &  M.  R. 
Co.  (Vt),  177. 

Complaint  alleging  oegltonce  on 
part  of  company  in  Tailing  to 
furnish  proper  cabooae,  held  de- 
murrable If  Injury  was  caused 
by  fellow -servanL  Lutz  v.  A^ 
lantic  A  Ftc  B.  Co.  (N.  Hex.), 
478. 

Coupling  apparatus;  can  unpro. 
vlded  wltb  bumpera,  liability  of 
company  for  Injurlea  to  brake- 
mau  crushed  between.  Haaon 
e.  Richmond  A  D.  R.  R.  Co. 
(N.  Car.),  ISa 

Company  not   compelled  to 

provide   appamttts  wblch  will 
obviate    necessity  of  employes 


..vC(>c)gIc 


MASTER  AND  SERVABT-QmCA 
DafaotlTa  AppUanoM — Contiatud. 

Kiitig  belveea  can.  Mason  c 
ichmond&D.  H.  Co.(N.Car.), 
183. 

Coupliag  apparatiM.  LUbilitjr  of 
company  lor  Injury  U>  biakeman 
wbllb  coupliag  cars  Teceived 
from  aaotber  ruad  whlcb  were 
loaded  in  aa  improper  manoer. 
Dewey  v.  Detroit,  G.  H.  A  U. 
R.  Co.  (Mlcb.),550. 

—~  Riglit  of  company  to  adopt 
new  device  wllbout  discarding 
those  already  In  iik.  Pittsburg 
<fc  L.  £.  R:  Co.  V.  Ueuly  (Obto 
St.).  IM. 

Defective  car.     Brakeraan   coup- 

■     Hog  airs  injured  by  prolecllug 

lion  rod,  defect  being  uaknown 

W    company;    no  recoTery  a|. 

lowed.    Mensch*.  PennsylTanla 

R.  Co.  (Pa.),  lae. 

Defective  locomotive ;  Injury 
engineer;  iustnictlons  as  lo lia- 
bility of  companv  is  erroneous 
If  it  otnlts  ibe  element  of  the 
engineer's  knowledge  or  igno 
rsnce  of  the  defect.  McKcTvey 
«.  Cbesiineake  &  O.  K  Co.  (W. 
Va.).  2b0. 

Derrick  swinging  over  track  and 
causing  in  fury  to  brakemtin ; 
knowledge  of  danger  by  fiefend- 
ants;  speciiil  tludinzs.  Galea  r. 
Chlcugo.  M.  &  Bt  P.  R,  Co.  (a 
Dak,).  343. 

Derrick  swinging  over  iisck,  and 
causing  Injury  lo  hnkeman ; 
negligence  of  company  In  fall- 
ing to  place  machinery  in  chiirge 
of  proper  servant.  Gates  r. 
Chicago.  M.  &  St.  P,  R,  Co.  (S. 
Dak.).  S43. 

Duty  of  employer  lo  use  rare  in 
selcctitig  competent  servnnt  to 
take  charge  of  mnclilnery,  Onles 
B.  Chicago,  M.  &  St.  P.  "  " 
(8,  Dak.),  246, 

Evidence.  In  action  for  injuries 
caused  by  defective  coup"-- 
apparatuB,  proof  of  «inillnr  i 
dents  on  Its  road  iield  inadmis- 
sible. Dye  D.  Delaware,  L.  & 
W.  R.  Co,  (N.  T.).  ""- 


isLbie     Columbia  £  P.  S.  R. 

Co,  e.  Hawthorne  <U.  S.).  88B. 

Failure  of    bmkeman  lo  inspect 

cars  bandied  by  him  as  agreed ; 
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MASTER  AND  SERVANT- OnWd. 

DatioUy  AppUaac^a — Oan^Mttd. 

nroxbnata     cause     of     inlurr. 

Halcbett «.  Clocinnali,  W.  £  M. 

R  Co,  ilud.).  26S. 

Hand-car  baving  defective  handle; 
-  knowledge  of  caipenter  who 
manufactured  bandte  held  not 
to  constitute  notice  of  defect  to 
company.  Indiana,  I.  &  I.  R, 
Co.  V.  Snyder  (lud.),  'i2i. 

Key  lo  druw-bar  of  cars  out  of 
place  :  Injury  to  brakeman  by 
cars  parting :  evidence  held  to 
show  no  negligence  on  part  of 
company.  Kinkead  e.  Oregon 
S,  L.  4  U,  N.  R,  Co.  (Oreg.), 
318. 

LooomoUve  exploding  and  ktllins 
engineer ;  Instruciiona  aa  to  et 
feci  of  engineer's  knowMge  of 
duigeroua  condition.  HcEelver 
e.  Cheaapeake  A  O.  R.  Co.  (W. 
Va,),  380. 

Looomodve  which  emits  unusual 
volumes  of  sleam  liable  to  blind 
eniploy  6  coupling  cars;  company 
la  negligent  In  coutiuulng  in 
service.     Nortiiern  Pac  R.  Co. 

e.  Nickels  (C.  C).  888. 
Pleadinr:  employ^  need  not  allego 

that  defect  which  caused  injuiy 
waaknown  to  defendant.  Brancfi 

f.  Port  Royal  &  W,  C.  R.  Co. 
(S.  Car.),  876. 

Risk  assumed  by  brakeman  Injured 
owing  to  breaking  of  paw]  or 
mlchet  of  brake  need  by  tilm. 
Hatclielt  e.  Cincinnati,  W.  A 
M.  R.  Co.  (Ind.).  2«6. 

Scope  of  servant's  employment ; 
liabitily  of  master  for  Injury 
caused  by  defective  applLiDcea 
where  seivnot  is  dlrecled  to  per- 
form act  outside  of.  Mary  Lee 
Coal  &  R  Co.  «.  CbandllM 
(Ala.).  3H 
DefaotiTe  Track 

Assumption  of  risk  of  Injury  by 
employ  £  assisting  in  pulling 
dlLtpidBied  track  in  repair.  Cart 
son  e  Oregon,  S.  L.  &  U.  N.  R 
Co.  (Oreg),  185.. 

Brakeman  not  required  to  be  dili- 
gent in  discovering  defects  not 
open  to  obaervatioo  in  the  ab- 
sence of  anv  notice  of  danger. 
Penn^lTanh  Co.  e,  HcCormack 
(Ind.),  107. 

Cars  on  side  track  obstructing 
tnins  on  main  track  owing  to 
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»A8TER  AND  SERVANT— OwCi 

uegligenl  coDatruclioQ  of  liae. 
Liability  of  company  for  Injuiy 
to  employe.  PennEyJranIa  Co. 
11.  McCormackdnd.),  107. 

Can  ou  a  Eliie-tnck  placed  dan- 
gerously nearlo  tbc  main  track; 
DBceealty  for  lea«iug  cars  ia 
Guc]i  postlion.  Kausaa  City  & 
B.  K.  Co.  V.  Barton  |Ala.),  IIG 

Company  is  reaponalble  for  in- 
juries caused  by  defective  track, 
wbeiher  track  is  owned  br  It 
or  not.  Wtecbnain  Centrnl  R. 
Co.  B.  Roaa(Ill.).  78. 

Contributory  ucgligeuce  of  em- 
ployes cAlcbIng  feet  In  un- 
blocked frogs.    See  Cohtribi;- 

TORT  NBOLI&BNGB. 

Evldeoce  us  to  proper  construc- 
tion of  bridge,  the  fail  of  which 
caused  the  injury;  inBtnictions. 
Carlson  e.  Oregon  S.  L.  &  U. 
N.  R.  Co.  (Ore.),  135. 

Joint  and  seTeral  liability  of  asso- 
ciation of  companies  for  iujiiry 
to  employ^  resultiag  from  de- 
fective track.  Wisconsin  Cen- 
tral R.  Co.  B.  Ross  (111.).  78. 

Negligence  of  servants  employed 
to  WHtcb  over  track:  liability  of 
company  for.  CarisoD  v.  Ort 
goo,  S.  L.  &  U.  N.  H.  ("       " 


Tbo. 


t.  Co.  (Ore.), 


Unblocked  frogs.  Company  re- 
quired  by  slatule  to  block  frogs 
must  keep  its  yard  reBsunably 
safe.  It  cannot  delegate  thte 
duty  to  Its  employes  so  as  ta  re- 
lieve llaelf  from  tbe  oblfratfon. 
Ashn^  •.  Flint  &  P.  M.  B.Co. 
(Mich.).  80. 

Unblocked  rails.  Evidence  that 
nils  were  blocked  a  sl-ort  time 
after  accident  is  admissible.  AI- 
coru  P.  Chicago  &  A.  R.  Co. 
(Mo.).  87. 
FeUow-i  erranta. 

Brakeman,  wlioae  negligence  in 
failing  to  set  brakes  causes  in- 
jury to  flreman,  is  his  fellow- 
servant.  Retyea  v.  Kansas  City, 
F.  8.  &  G.  H.  Co.  (Mo.),  578. 

Car-Inspector  is  not  a  fellow-ser- 
vont  of  braheman  injured 
through  bis  negligence,  and  tbe 
company  is  llAile   for  sncli  in- 

iury.    Alabama  O.  B.  K.  Co.  «. 
JarrolKAIa).  556. 
—  Is  not  f  ellow-servDnl  of  broke- 


MASTER  AND  SERVANT— CSwifti. 
Fellow-sarvanta —  Chntin  ued. 

man  injured  through  bis  negli- 
gence in  iuBpecliUK  car.  Dewey 
e.  Detroit,  G.  H.  &  M.  R.  Co. 
(Hich.).  650. 

Combined  negligence  of  master 
and  fellow-servants  causing  In- 
jury to  employ^.  Liability  of 
company.  Lutz  e.  Atlantic  & 
Pac.  R.  Co.  (N.  Mei.),  4T8. 

Combined  negligence  of  master 
and  fellow-servant  in  allowing 
bridge  to  become  out  of  repair. 
Liability  of  ranster.  Carlson  e, 
Oregou  S,  L.  &  U.  N.  R.  Co. 
(Ore.),  136. 

Conductor  and  engiueer  of  one 
train  causing  collision  reeuUIng 
lu  death  of  Iwakemau  on  another 
train  are  fellow- servants  of  such 
bnikeman.  Baltimore  &  O.  R. 
Co.  0.  Andrews  (C.  C),  628. 

In  charge  of  gravel-train  and 

foreman  of  section-gaug  not  fel- 
low-servants of  section-man  in- 
lured  through  their  negligence. 
Miller  t.  MjBBoui-i  Pac.  R.  Co. 
(Mo.).  508. 

on  Olio  train  and  brakeman 

on  another  injured  through  neg- 
ligence of  conductor  in  causing 
collUIon  are  not  fellow.servants. 
Daniel  v.  Chesapeake  &  O.  R, 
Co.  (W.  V«),608. 

on  one  train  is  fellow-«ervant 

of  baggage-mnsler  on  another. 
Kerlln  e.  Chicago,  P.  &  8l.  L. 
R.  Co.  {C.  C),  680. 

Employ§  injured  owing  to  cars 
being  lOHdof!  with  iron  projec^ 
ing  over  ilie  ends-  (leelaratlon 
not  demiiinible on  ground  that 
Injury  wii.*  qgused  by  feilow- 
servartt*.  Jacksonville.  T.  &  K. 
W.  H,  Co  V.  Galvin  (Fla.),  341. 

Bmploy^  making  up  trains  and 
using  too  short  a  coupling  pin 
are  the  fellow-serranls  of  brake- 
man.  Thyng  V.  fllciiburg  R. 
Co.  (Haas.),  586. 

Employe  of  express  company  and 
manager  of  company's  office  are 
feilowsei-vants.  Dwyerr.  Amer- 
ican Eicpress  Co,  (Wis.),  613. 

Employe  to  whom  company  dele- 
gates its  duty  to  see  that   frogs 
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i^MHlaiued  llirougb  iiegligeoce  of 
(el  low -scr  van  Is.  Luix  r.  Atlan- 
tic ife  P«c.  K.  Co.  (N.  Men. ).  478. 

Eogiutere  of  two  colliding  trains 
arc  fi-llow-serTanti.  and  do  re- 
covery cau  be  bad  for  tbe  death 
of  one  caused  by  the  DcgllgeDce 
oftbeoUier.  Nor/olk  &  W.  K. 
Co.  D.  Dounelly's  Adm'r  iVa.}, 
671. 

Foreman  Is  not  a  fellow-servaul  of 
man  under  hU  orders  In  respect 
lo  master's  duty  of  direcllnK 
work.  Scliroeder  r.  Chicago  & 
A.  R.  Ci>.  iMo.),  438. 

of  sectiou-gBDg  Id  Imnaport- 
ing  sei;li(>D-liBnde  lo  and  from 
thvir  work  is  tlielr  ftllow  Eer- 
vani.  Jusiice  e.  PeunsylTania 
R.  Co.  (lud.).  6M. 

Incoinpeleiicy  of  fcllow-i>ervant ; 
complaini  ollegiug.  held  buIS- 
cieiil  to  wftbslaud  a  demurrer. 
Kctlin  e.  Chicago,  P.  &  St.  L. 
L,  K.  Co.  (U.  C.i,  Bao. 

Negligeucu  of  fellow  -  servant 
which  will  relieve  maaler  from 
liabililT  must  he  nn  to  some  act 
which  U  is  his  duty  to  perform. 
Gates  c.  Cldcago.  M.  &  Si.  P. 
R.  Co.  (S.  Dak.).  245. 

Proximate  cnuse.  Where  tbe  proi- 
imate  cause  «f  injury  ts  negli- 
gence of  fellow -servants,  nnd 
not  failure  of  company  lo  fur- 
nish proper  caboose,  there  can  he 
no  recovery.  Lutz  v.  Allaatlc 
&  Pac  II.  Co.  (N.  Mex  ),  478. 

Slaliite  HUlbnriiine  recovery  for 
death  geiiemlly  di>ea  not  abolish 
fellow-servant  rule.  Lnlz  e. 
Atlantic  &  Pac.  R.  Co.  (N. 
Meji.),  479. 

SecticiD  foreman  neglecting  to  give 
ni)1ice  of  obstruction  on  track  Is 
«'■!  fellow-servant  of  conductor 
.  injured.  Fiaber  c.  Orepm  8.  L. 
&  U.  N.  11.  Co.  (Ore.\  538. 

Test  of  co-service  Is  whether  of- 
fending servant  was  performing 
a  duty  which  master  owed  lo 
the  injured  servanl  Justice  c. 
PennsylvanU  R.  Co.  find.),  804; 
Dwyer  g.  American  Express  Co. 
(Wis),  612. 

Trainmen  and  laborer  working  In 

5uiu'ry  are  not  fellow -servants. 
>ixon  V.  Chicago  &  A,  K.  Co. 
{Mo.),  589. 
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Box-car  used  as  a  cAbooae;  flag- 
man Injured  owing  to  absence 
of  platform  beld  to  have  ac- 
cepted risk.  Davis  «.  Baltimore 
&  O.  R.  Co.  (Pa.),  8~ 


company  lo  warn  him  of  In- 
creased hazard  not  eutitlL-d  lo 
recover.  Louisville  &  N.  R. 
Co.  n.  Boluud  (Ala.),  1   ' 


I  hiebway 
crossing:  employe  injured  while 
riding  ou  pilot  of  engine,  held  to 
have  assumed  risk.     Rumsey 


have  assumed  risk.     Kumsey  e. 
Delaware,  L.&V/.R.  Co.  [Pa.), 


I  injury.    Thomaa  e.  Mis- 
souri Pac.  R.  Co.  (Mo.),  146. 

rs  having  diflra'cnt  coupling 


R.  Co.  «.  Henly  (Ohio  St.).  194. 

can      Improperly      loaded ; 

charge  to  Jury  luust  not  exclude 
their  right  lo  consider  that  In  jur; 
was  result  of  ri^ks  run  by  em- 
ploye. Jucksouvillo,  T.  &  K. 
W.R.  Co.  B.  Galvin  (Fla.).  341. 

Defective  bridge,  shoveller  sent 
out  on  v-nrk  train  toald  in  clear- 
ing track  does  not  assume  risk 
of  accident  from.  Conlon  «. 
Oregon  S.  L.  &  U.  N.  R.  Co. 
(Ore.  I,  S56. 

Defective  track;  aasumptlon  of 
risk  of  injury  from  defective 
track.    See  Defbctivx  Tkacx, 


assumed  risk.     Coombs  d.  Fllch- 
burg  R.  Co.  (Mass.),  868. 

Knowledg" ""    ' — '  "    ' 

precauflL  .  ._  .  . 
for  his  safety;  emp1oy£  continu- 
ing In  service  asaumes  such 
risk.  Crilly  t.  Texas  &  Pacific 
R.  Co.  (La.).  IM. 

Bnowslide  on  track;  conductor ' 
held  not  to  have  assumed  risk 
of  injury  owing  to  collision 
with.  Fisher  e.  Oregon  8.  L.  & 
U.  N.  R.  Co.  (Ore.)639. 

SUirting  a  freight  train  with  sud- 
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MASTER  AND  SERVANT- C4.nfd. 
Risk  of  Smployment — Continued. 
den  jerk;  emploj£s  on  sucli 
tmina  asaume  risk  of  Injury. 
Davis  «.  Baltimore  &  O.  K.  Co. 
(Pa.),  872. 

Buffocatioa  of  employe  ia  tuuncl 
owing  to  inaufflcieut  Teutllatioti. 
BrakemoQ  having  knowledge  of 
danger  held  to  liave  assumed 
risk.  Baltimore  &  P.  a  Co,  e. 
State  u>  use  of  Abboll  (Md), 
879, 

SwiCcb-Durker,  Injuiy  to  employ^ 
owing  to  failure  of  company  to 
have;  risk  assumed  by  employe 
continuing  in  service  wfth 
knowledge  of  danger.  Union 
Pac,  R,  Co.  V.  Monden  (Kan.), 

.863. 

Unknown  perils  arising  from  neg- 
ligent direction  of  work;  servant 
does  not  ssBiime  the  risk  of. 
Schroeder  ».  Chicago  &  A.  R. 
Co.  (Mo,  1.438. 
Rulos  and  Regulation*. 

Abandoomeut  of  rule  by  company: 
excliisloii  o(  such  a  rule  from 
the  evidence  Is  not  a  ground  for 
reversal,  Alcorn  v.  Chicago  & 
A.  R.  Co.  (Mo,),  87. 

Conductor  not  excused  from  mak- 
ing examination  of  appliance 
before  using  it  as  required'  by 
rule  by  the  fact  that  another 
employe  had  noticed  defect  and 
neglected  to  report  it.  Memphis 
&  C.  R.  Co.  c,  Giabam  (Ala.), 
390. 

Conductor  required  to  "  ussiat"  in 
making  up  trains;  evidence  of 
custom  to  exphiiu  meaiiiQe.  of 
word  "assist,"  Memphis >&C, 
R,  Co.  c  Gi-aham  (Ala  ),  396, 

Conductor  voluutarily  underliik 
Ing  to  couple  cars  subjects  bim 
self  lo  rules  governing  employes 
who  UKually  perform  such  work. 
Mempbis  &  C.  B,  Co.  v.  Gra- 
ham (Ala,),  896. 

Contributory      negligence. 

Eloye  receiving  injury  owing  to 
te  failure  lo  obey  rule  cannot 
recover,  Lacroy  e.  New  'Xork, 
,B.  L,  &  W.  R.  Co.  (N.  Y.),  403. 

In  coupling  cars  by  hand  In- 

disregard  of  rule  :  company 
waives    such    rule    where    em- 

Sloyes  habitually  disregard  it. 
:ortliern  Pac,  R.  Co,  t,  NlckeU 
(C.  C),  888. 


MASTER  AND  SERVANT— OwrfA 
Rul«*  and  R*gal«tioiu — Canlintui. 
Contributory  negligence.  In  dis- 
obeying rules,  if  proximate  cause 
of  inJuiT,  no  recovery  can  be 
bad.  Hatchett  v.  Cincinnati, 
W.  &  M.  B.  Co.  (Ind.),  2«6. 

of   employ^  violalhig  rule  j 

pleading ;    failure  to  aver  em- 

Sloye's  knowledge  of  rule. 
iempliis  &  C.  R.  Co.  v.  Gra- 
ham (Ala,),  396. 

of  employe  lu  violating  rea- 
sonable rule  of  which  he  had 
notice,  Overby  «,  Chesapeake 
&  O.  R.  Co.  (W.  Vs.).  417. 

of  switchman   in  attempting 

to  board  switch-engine  while 
standing  in  middle  of  track  In 
dlsregaS  of  rule.  Francis  v. 
Eansns  City,  St.  J.  &  C.  B.  R. 
Co.  (Mo,).  410. 

Coiipliiig  cars  ;  rule  requiring  use 
of  coupling-stick  is  no  deieoce 
where  sticks  furnished  cannot 
be  used.  Mempbis  £  C.  R.  Co. 
V.  Graham  (Ala.),  39S. 

Evidence  of  terms  of  mle ; 
when  admissible,  without  proof 
of  actual  notice  of  rule  to  em- 
ploye, Alcorn  e.  Chicago  & 
Alton  R.  Co.  (Mo,),  87. 

Knowledge  of  rule  by  brakeman 
imputed   If  he  lias   frequently 


Hd    I 


rules.  lAcroy  v.  New  York,  L. 
E.  &  W,  R.  Co.  (N.  Y.),  405. 

Question  whether  switchman 

had  notice  of  nile  copied  Into 
order  book  and  posted.  Is  for 
jury.  Frands  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.  (Mo.), 
410, 

Reasohableness  of  rule  forbidding 
employes  to  go  between  moving 
cars  to  uncouple  them.  Mem- 
phis &  C.  R.  Co.  Gnham  (Ala.), 

—  of  rule  forbidding  switchman 
to  step  on  foot-bonrd  of  ap- 
proaching engine  while  standing 
on  tbe  track.  Francis  v.  Kansas 
City.  St.  J.  &  C.  B.  R  Co. 
(Ma),  410. 

of  rule  requiring  employes  to 

examine  appliances  before  using. 
Memphis  &  C.  R.  Co,  v.  Graham 
(Ala.).  396. 

Usage  of  employes  to  unconnle 
moving  cars  in  violation  of  rule, 
held  Inadmissible  to  show  that 
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RdIwi  and  Hcpilatloni — Continved. 

rule  wm»   not  insisted   upon  bv 

company.     HempLU  &   C.    R. 

Co.  •.  Gnhftm  <Ala.).  890. 

Uttge  of  violxliug  rule  held  not  to 
Tender  rule  nugutury  where 
tLere  is  no  acquleaceuce  on  part 
of  compuy.  Tnncls  v.  KaosM 
City,  St.  J.  A.  C.  B.  R.  Co. 
(Mo),  410. 

Validity  of  rule  exemplltig  em- 
plover  from  liability  tor  failure 
to  furnisli  proper  appliances  as 
required  by  statule.  Memphis 
A  C.   R.  Co.  «.  Graham  (Ala.), 


Richmond  AD.  R  Co.  (N.  Car.). 
18S. 
OontilbnhnT  NagUgMice. 

AsHimptioD  by  employ^  that  inck 
was  not  obslrucled  by  car 
placed  dangerously  near  on 
another  track.  Kansas  City.  M. 
A  B.  R.  Cu.  e.  ButioQ  (Ala.), 
116. 

Brakeman  tiding  oa  cross-beam 
in  frontof  locomotive,  with  legs 
banging  over  pilot,  cannot  r»- 
cover  for  injuries  received. 
Warden  «.  LoulavlllQ  A  N.  R. 
Co.  (Ala.),  <70. 


-  when  not  negligent  In  failing 
o  we  his  wav  clear  before  at- 
tempting  to  brake  cars  having 
■     '   -     loads.     Irvine 


project  Ing  loads.  Irvine  e. 
Flint  AT.  M.  R  Co.  (Mich.), 
BIO. 

Car-repairer  at  work  on  switch- 
track,  and  Injured  owing  lo  the 
absence  of  ugnal  flags.  Con- 
tributory Qegligence.  Louis- 
ville. H.  A  St.  L.  Con.  R.  Co.  e. 
Banning  (Ind.l,  US. 

Catching  car  ;  brakeman  Injured 
wbile  aitempting  to  catch  fast* 
movlog  freight  car  In  the  night- 
time under  orders  of  conductor. 
Fox  V.  Chicago,  St.  P.  A  K.  C, 
R.Co.(I(      ■    '"" 


Coupling  can. 
coupling  mo 
calcuing  foot  Inunblocked  frogs. 


and 


iDtributory  neg- 

ifgence  Is  for  Jury.     Ashman  v. 

FlInlAP.  M.  ft.  Co.  (Micb.),  80. 

Failura   of   employe  to  use 
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OontribntorT  N^llgBnce — Oonl'iL 

platform  when    it  is  obviously 

the  safer  way.    Memphis  &  V. 

K.  Co.  «.  Giaham  (Ala.),  SMI. 

Coupling  cars.  Having  double 
de&d-woods;  COD tribu I oiy negli- 
gence of  green  hand  having  no 
time  to  oliserve  danger.  Key- 
oiilds  V.  Boston  A  H.  R  Co. 
(Vt.).  177. 

Moving    cars ;    contributory 

negligence  of  employe  allowing 
bis  arm   to    be  crushed    wbile 


(C.  C),  388. 

Custom  wilt  not  Justify  negligent 
act  on  part  of  employe;  when 
evidence  na  lo  customary  .man- 
ner of  doing  work  Is  admiaaible. 
PennBylvanla  Co.  «,  McCor- 
mackdnd.),  107. 

Defective  appliances ;  contributory 
ne^li^ULc  of  employ^  in  re-- 
maining  lo  lerrice  with  knowl- 
edge of.  Lutz  e.  Atlantic  A 
Pac.  R  Co.  (N.  Mei,),,4T8. 

Employ^  injured  by  beingknocked 
from  a  cur  on  a  side  track  ;  con- 
tributory negligence  in  falling 
10  learn  position  of  such  car. 
Kansas  City,  M.  A  B.  R.  Co.  •. 
Burtou(AU.),llS. 

is  not  negligent  In  presuroing 

'that  his  masl«r  has  done  his 
duly.  Irvine  «.  Flint  A  P.  U. 
RCo,  (Mich.),  210. 

- —  knocked  from  car  by  another 
car  on  side  tnck  ;  contributory 
negligence  In  exposing  person 
beyond  side  of  car.  Kansas 
■  City.  M.  A  B,  R  Co.  o.  Button 
(Ala,),  lis. 

knocked  from  car  by  another 

car  on  side  track  ;  negligence  In 
allowing  bodrto  estena  beyond 
side  of  car.  Kangaa  City,  H.  A 
B,  Co.  e.  Burton  (Ala.).  116. 

knocked  from  car  by  another 

car  on  side  track ;  presumption 
that  employe  baa  knowledge  of 
position  of  stationary  car ;  ques- 
tion for  Jury.  Kansas  City.  H. 
AB-RCo.  V.  Bnrton(AU.),n5. 

may  assume  greater  rUc  to 

protect  human  life  than  would 
otherwise  be  sanctioned. 
Schroeder  «.  Chicago  A  A.  R. 
Co.  (Mo,),4W. 

must  use  ordinary  cue  to 
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MAS-reR  AND  SERVANT— ftmCd. 
Oonttibntory  Hagllfanoe— OonfU 
ftvoid  dsDgecs.  wbether  incident 
to  service  or  not.  Schroeder  e. 
Cbtcago  &  A.  R.  Co.  (Ho),  486. 
Employs  working  In  yard  with 
back  towardB  approKcliIng  caia 
which  run  over  Llm.  held  guilty 


Employe's  knowledze  of  obetriic- 
tion  on  aide  track  Hiible  to  injuro 
him  while  riding  on  car  oa  main 
track.  Eaosas  City,  H.  &  B.  R. 
Co.  D.  Burton  (Ala.),  115. 

Evidence.    Opinion  of  wltneaa  that 


it  Is 


i  ride 


engine  pilot  than  on  top  of 
cars  is  inadmissible.  Warden  g. 
LoiilBville&N.R.Co.  {Ala.),4T0. 

failure  of  brakeman  to  examine 
tlje  hrakes  before  train  started 
down  long,  steep  gmde.held  con- 
tributory negligence.  Lacroyv. 
New  York.  L.  E.  &  W.  R.  Co. 
(N.  T.),  40a. 

Laborer  working  on  track  with 
back  to  engine  whicb  gave  no 
signal.  Question  whether  h,e 
used  proper  care  is  for  Jury. 
Dixon  e.  Chicago  &  A.  R.  Co. 
(Ho.).  S89. 

Haster  plsef  ng  employ6  at  work  in 
dangerous  place:  employ^  Is  Jus- 
tlfled  In  oasumiDg  tlmt  master 
will  t»e  mindful  of  his  duty. 
Louisville,  B.  &  8t.  L.  Con.  R. 


ger  not  negligent  unless  prudent 
man  would  not  have  obeyed. 
Schroeder  e.  Chicago  &  A.  R. 
Co.  (Ho.),  488. 
Pleading.  General  averment  that 
party  injured  was  himself  free 
from   fault  is  Bufflclent   ur' — 


Co.  e.  Hanning  (Ind.),  46%. 

In  action  to  recover  for  in- 
juries caused  by  defective  ap- 
pliances complaint  need  not  aver 
exercise  of  due  care.  Haiy  Lee 
Coal  &  R.Co.  e.  Chandllss  (Ala.), 
264. 

Proximate  cause  of  Injury  to  em- 
ploy^ struck  by  one  car  while  at- 
tempting to  alight  from  anothei 
car  while  moving  rapidly.  Kan- 
sas City,  H.  4  B.  R-  C&  e. 
Burton  (Ala.),  US. 
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Rules.  Dtsobeolence  of  rules  as 
contrlbutoiy  negligence.  See 
Bule4  and  aegulaUon*,  nnte. 

Section  band  oniered  by  foremsm 
to  get  hand-car  off  of  track  out 
of  the  way  of  approaching  train; 
contributory  uegligence  held  to 
be  question  for  Jury.  Schroeder 
«.  Chicago  AA.R. Co.  (Mo.),43«. 

Sectien  man  on  band -car  releasing 
Ills  grasp  on  handle,  and  getting 
down  on  track  and  standing 
there  until  he  is  run  over  by  a 
car  following  cannot  recover. 
Chicago  £  n!  B.  Co-  s.  Davis 
(C.  C.).46l. 

Switchman  catching  Lis  foot  be- 
tween unblocked  rails  while 
coupling  cars  at  nigbt.  Contrlb- 
~  tory  negligence  Is  a  Question 


forthejuiy.     Alcorns.  Chicago 
&  A.  R.  Co.  (M0.3,  87. 
Track- inspector  riding  over  road 


-J  nigbt  on  a  tricycle  struck  and 
killed  by  a  train.  Evidence  held 
not  CO  show  eiercbe  of  care. 
Tyndole  «.  Old  Colony  R.  Co. 
(Mass.),  467. 
Torta  of  SerrautB. 

Brakeman  has  no  implied  aathor- 
Ity  to  eject  trespassen  from 
cars.  Intematlonai  A  Great  Nor- 
thern R.  Co.  e.  AndeiBon  (Tex.), 
69. 

Employ^  ejecting  trespasser  from 
can  must  have  acted  wllhin  the 
scope  of  his  employment  inorder 
to  reuder  company  liable.  Beea 
t.  Chesapeake  &  O.  R.  Co.  (W. 
Va.).  64. 

Flalntlfi  must  show  that  servant 
did  the  wrong  while  acting  with- 
in the  scope  of  hla  employment 
iDtematlooai  &  O.  N.  R.  Co.  e. 
Anderson  (Tei).  69. 

Ticket-agent  causing  arrest  of  pas- 
senger whom  he  thought  had 
pamed  counterfeit  money,  acts 
outside  of  the  scope  of  his  em- 
ployment, and  com|>any  Is  not 
liable,  Hulllgan  c.  New  York 
&  R.  B.  R.  Co.  {N-  Y.),  47. 

denouncing  passenger  as  a 

counterfeiter,  and  using  Insult- 
ing language  towards  ber,he1dto 
have  acted  within  the  scope  of 
his  employment  so  as  to  render 
company  liable.  Palmeri  •. 
Kanhattan  R.  Co.  (M.  Y.),  66. 
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Jompanv  held  not  liable. 
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HBOUQENCE. 

8e«  Habtkr  Ain>  Sbbtaitt. 

QuGsliOD  for  jury,  negligence  it, 
where  diSerent  muda  might 
draw  different  concludoos  from 
undlaputed  facts.  Ashman  e. 
Flint  &  P.  H.  R.  Co.  <Hlch.l 

eo- 

OFFICERS  AND  AGENTS. 

Bee  Station  A6E1<t. 
PASBENOERa. 

lIckeMigeDt  causing  aneatof  p«- 
BBDger  whom  he  suspected  of 
taami  ■  -    -  ■■ 

SCoiopaiiv 
illigan  ti.Mew  YorkA 
R.  Co.  (N.  T.X  47. 

Ticket-ngent  causing  wrest  of  per- 
son suspected  of  liaviog  passed 
counterfeit  moae^r  li  purchase 

of  ticket,  does  not  make  coi 

ny  liable  for  breach  of  Its 
tncti*lth  Iheperaon  arrested  as 
a  passenger.  Mulligan  v.  New 
York  *TR.  B.  R.  Co.  (N.  Y.). 
47. 

Ticket-agent  denouncing  nassen- 

Sr  as  a  counterfeiter,  ana  using 
suiting  language  towards  her, 
held  to  have  acted  within  the 
scope  of  hiBemplojment  so  as  to 
render cotnpony  liable.  PalniOTi 
V.  ManiiSttaa  K.  Co.  (N.  T.^  OS. 
FERBONAL  INJURIES. 

Bee  I)  RATH,  Etiiie;ncb. 
PLEADING. 

Complaint  In  action  tor  injuries 
lo  an  employ^  knocked  from  a 
car  by  another  car  placed  dan- 
gerously near  on  another  track 
held  not  to  contain  alternative 
allegailous.  Kansas  City,  H.  & 
B.  R.  Co.  V.  Burton  (Ala.).  115. 

Pleading  relationship  between  par- 
ties as  employer  and  cniploye; 
wheo  allegation  Is  sumcieut 
Kansas  City,  H.  &  B.  R.  Co.  e. 
Burton  (Ala.),  115. 

Variance  in  action  for  Injury  to 
employe,  pleadiug  alleging  that 
he  was  a  switchman,  and  proof 
showing  that  he  was  conductor 
cj  the  switch-engine,  held  Imma- 
terial. Ashman  v.  Filnl  &  P. 
M.  R.  Co.  (Mich.).  80. 
KAILROAD  REUEF  ASSOCIA- 
TION. 

See  EuFLOYie'  Relief  Absocia- 

RECEIVERS. 

Contract  between  receiver  and  lo- 
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RECEIVERS— OmttntML 

comotive  engineers  membenof 
a  brotherhood  bound  by  illegal 
rule  relating  lo  strikes  and  hcnr- 
cotts.  Walerbouse  V-  Comer  (C. 
C),  SSO. 

Power  of  court  to  adjust  dtfflcuhj- 
Iwtween  receiver  and  his  eion- 
ploy^s.  Wsterhouae  ».  Comer 
(C.  C),  8M. 

Receiver  directed  to  ait«r  into 
contract  with  employ^  on  tbdr 
waiving  an  Illegal  rule  of  their 
organization  relating  to  strike* 
ana  boycotts.  Watertiouse  «. 
Comer  (C.  C),  839. 
BELIEF  ASSOCIATION- 

Bee  EupLOits'  Rklikt  Asaocu- 

RE8  QE3f.fi. 

Bee  UviDBNCK. 

RES  JUDICATA. 

Judgment  In  one  action  not  an 
estoppel  in  second  action  whero 
causes  of  action  are  not  identi- 
cal. Wllmiurton  &  W.  R.  Co. 
«.  Alsbrook{U.  8.),  687. 
ROAD  DUTY. 

Employes  of  a  railroad  compain- 
fncorporated  In  Alabama  with 
privileges  granted  it  in  Teones- 
aee.  held  not  exempt  from  road 
duty,  although  tills  privilege 
was  granted  m  Tennesitee,  but 
there  held  to  bcunconsKtuticH)- 
al.  Johnson  c.  State  (Ala),  37. 
SPECIAL  FINDINGS. 

Appellate  eourt  not  bound  to  direct 
judgment  upoa  answers,  but 
may  grant  new  trial.  Matchelt 
e.  CiDcliinstt,  W.  *  M.  R.  Co. 
(Ind.),  366. 

Conflict  between  general  verdict 
and  special  answera  ;  when  ver- 
dict and  when  answers  prevail, 
Halchett  v.  Cincinnati,  W,  A  H. 
R.  Co.  (Ind,).  266. 

General  verdict ;  special  findings 
control  when  inconsistent  with. 
Gates  s.  Chicago,  M.  Ss  St.  P.  R. 
Co.  (B.  Dak.).  84S. 

Special  finding  prevails  over  gen- 
eral verdictiftnaiudgnientshould 
be  given  sccordiiig~  to  the  find- 
ing. Bess  e.  Chesapeake  &  O, 
K.  Co.  |W.  Va.),  64. 
STATION  AGENT. 

Autliorily  of  station  ngent  to  em- 
ploy deticlive  io  ferret  out  rob- 
beries will  ni>i  be  prtsumed,  but 
must  be  proved.    Schlaplnch  e. 
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BTATION  AGENT— I 

Richmond  &  D.  R.  R.  Go. 
Car.),  4S. 

Ticket  agent  wiib  coalagfous  dis- 
ease.   Liability  of  roilruad  ■ 

Kiiy  U>  pcTBODS  catcfaing  di 
coming  in  coulact  with  blm. 
LouKO.  Chicago,  K.  &  W.  R. 
Co-(KaD.),  48, 
STATUTE  OF  LIMITATIONS. 

Bee  Limitation  of  Actiohb. 
BTHIKES  AND  BOYCOTTS. 

Brotherhood  of  Locomotive  En- 
eiaecrs;  chief  officer  of,  enjoined 
from  enforcing  boycott  on  cars 
of  couDectiog  company  by  strik- 
ing employes.  Toledo,  A.  A.  A 
N.  M.  K.  Co.  fl.  Pennsyli 
Co.  (C.  C),  807. 

Combination  among  empIoj^B  to 
injure  business  of  rsUroad ; 
power  of  courts  to  grant  relief, 
and  lo  restrain  enforcement  of 
rules  of  organization.  Toledo, 
A.  A.  &  N.  M.  R.  Co.  v.  Penn- 
sylvania R.  Co.  (C,  C),  283. 

CombinalioQ  of  employes  to  strike; 
when  crlmina]  act.  Toledo,  A. 
A.  &  N.  M.  R.  Co,  B,  Pennsyl- 
vania Co.  (CO.  298. 

Receiver  directed  to  enter  into  con- 
tract with  employ^  on  their 
waiving  an  illegal  rule  of  their 
organizalioQ  relating  to  strikes 
and  boycotts.  Waterhoiise  v. 
Comer  (C.  C),  8S9. 

Contempt  ;  striking  employe  can- 
not preleud  to  quit  service  for 
purpose  or  evading  order  of 
court.  Toledo.  A.  A.  &  N.  M. 
R.  Co.  V.  Pennsylvania  Co.  (U. 
8.},  2»S. 

—^  when  strike  bv  empioySs  on 
being  ordered  lo  handle  boycot- 
ted cars  amounts  to.  Toledo, 
A.  A.  &  N.  M.  R.  Co.  e.  Penn- 
sylvuniaCo.  (C.  C),  298. 

Implied  obligation  of  employes  of 
railroad  company  to  continue  In 
service.  Toledo,  A.  A.  &  N.  H. 
R.  Co.  (C.  C).  298. 
,  Rule  ,of  Brotherhood  of  Loco- 
mod  ve  Engineers  relating  to 
strikes  and  boycotts  held  Ulenl. 
Waterhotae  c.  Comer  (C.  C.), 

sag. 

Rule  of  Brotherhood  of  Locomo- 
tive Engineers  relating  to  strikes 
and  boycott  on  Interchange  of 
traffic  with  connecting  lines, 
when  coart  will  enjdn  enforce- 
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BTRIEES  AND  BOYCOTTS-Om. 
-    ment  of.    Toledo,  A.  A.  £  N. 
M,  a  Co.  e.  Pennsylvania  R. 
Co.  (0.  C),  807. 
TAXATION. 

Equity  will  grant  relief   In  tax 


northern  Pac.  R.  Co.  e.  BarnsB 
(N.  Dak.),  616. 
Exemption.     Privilege  Ijelonging 
to  main  road  h^ld  not  to  extend  - 
o  branch  road  by^rant  thereto 


Co.  *.  Alsbrook  (U.  B.),  687. 
— —  Privilege  granted  to  company 
with  respect  to  its  main  road 
'  does  not  attach  to  road  of  au- 


Alsbrook  (IT.  B.),  687. 

Gross  earnings  derived  from 
transportation  from  one  point  to 
another  in  the  same  state,  but 
over  line  passing  through  neigh- 
boring  state ;  state  may  lax, 
without  Interfering  with  Inier- 
Btale  commerce.  Lehigh  VbI  lev 
R.  Co.  e.  Pennsylvania  (U.  B.J, 
679. 

statute  requiring  rallraods  to 

pay  percentage  of,  in  lieu  of 
taxation,  held  not  to  he  uncon- 
Btitutlonal  discrimination,  Nor- 
thers Pac.  R.  Co.  e.  Barnes  (N- 
Dak.],  616. 

statute  requiring  railroads  to 

pay  percentage  of.  In  lieu  of 
other  taxation,  held  not  to  be  a 
tax  on  iDleretate  traffic.  North- 
ern Pac.  R.  Co.  e.  Barnes  <N. 

Dak.),  eie. 

Land  grant  held  exempt  under 
statute  requiring   railroads    to 

Sy  percentage  olgrosaeaminga 
lieu  of  all  taxes.    Northern 
Pac.  R.  Co.  e.  Barnes  (N.  Dak), 

«ie. 

Territorial  legislature  bod  power 
to  tax  without  UmllatlouB,  ex- 
cept those  Impceed  by  organic 
act  and  federal  constitution. 
Northern  Pac.  R.  Co.  e.  Barnes 
(N.  Dak.),  616. 

Ivrritoriol  leg^slatnre  was  ^ven 
taxing  power  by  organic  act  Of 
Congress.  Northern  Pac.  R.  Co. 
e.  Barnes  (N.  Dak.),  616. 
TICKETS  AND  PARES. 

Ticket-agent  causing  aiteet  «f  pw- 
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llcket  Agent  with  contsgtous 
disease.  LUbllflT  of  companf 
to  penou  cstcniDg  disease . 
Long  V.  ChicsKO,  BT  *  W.  B. 
">.  iKf    ■    ''^ 


Brakem&D  has  no  Implied  author- 
ity to  eject  trespasaen  fiorocara. 
InteraaltoDsl  A  Q.  N.  R  Co.  «. 
Anderaon  (Tex.),  69. 

Employe  ejecting  tra»paMer  from 
can  must  haTe  acted  irltldii 
scope  of  hia  employment  in 
order  to  render  company  Uable. 
Bern.  V.  Cbesapoake  &  O.  B. 
Oo.  (W.  Va.),  M. 
TRIAL. 

InstiuctloDS  of  court  to  the  juiy 
must  be  confined  to  tlie  uaue 
made  by  Uie  plMdlog.  Jack- 
Bcmrille,  T.  4  S.  W.  R  Co.  e. 
6alrlii<Fla.),  841. 

Uotloa  to  strike  out  plaintUTs 
evidence ;  when  entertained. 
OTerbyn.  CliMapeake  &  O.  R 
Co.  (W.  Ta).  411N 

UnooDtEuUcted  «Tldeiice  of  pUIa- 
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TBIAL—OmluMtd 

lift ;  defendant,  tboogh  aver- 
ring nothing  to  contradict  it.  is 
entllled  to  have  JtUT  deiennine 
Its  crediblll^.  Bcdiroeder  v. 
Chicago  &  A.  R  Co.  (Ka.).  430. 
UNITED  STATEB  CODHTS. 

Bee  Ihtxbbtatx  Comkkbcb  Act. 

Jorisdictlon  of  dicutt  OOOtt  of  ap- 
appeals  might  be  InVoked  im- 
mnjiately  after  pasnge  of  act 
of  congress.  Bammore  ft  O.  R 
Co.  «.  Andrews  <C.  C),  G88. 
TERDICT. 

Speoiai.  FiHDDfat. 
WITNESSBS. 

Croae.examlnatioil.  Offer  by  de- 
fendant to  ahow  that  plaintiff 
was  an  habitual  litigant,  proper- 
ly excluded.  Falroerl  e.  Uso- 
hattan  K.  Co.  (N.  Y.).  SA. 
WOBDS  AND   FHBASSS. 

"Any  person,"    Lutxe.  Atlantic 
ft  P.  R  Co.  (N.  Hex.).  478. 

"Assist."    HemphiB  ft  C.  R  Co. 
«.  Graham  (Ala.),  896. 


"  Defect  In  Way, 
M.  4  B.   " 
(Ala.),  11& 


Oo.    t. 
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